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The PREFACE. 


xTis True, The Exadtneſs now Demanded n 


ances, or in Deeds and Inftruments, to Transfer Eftates 
from One to Another, beyond the Practice of ener Eft 


Times ; the 3 in Mena 
EF Length | 
. 


8) 


did fill make aw Appearance of Diſfpentty to come up 0 
„ 


Rules laid doron for True METHOD; 
zally, in the la Iuſtance, To avoid Tamology ; 
Dana Sure ma be manjend again and qa 


ty Duct Tons. 


It is to be wiſſ'd, That the Same Ci 
*z Rep. 27. Allowed r bn 
10 Kap. 3), Laſt Wills or Teftaments, and Awards, Following the 
&. Intention and of the Makers or Parties, with- 


out Regard to Geriftnels Expre E „ . _ 
No Gd Reaſon can . 
ſhould not be made in Under ſtandi — Words 


in One Ca * = vs & — the 
Same, . Like Signification, when They are applied 
the fame Way. 


; Ms, If there was # farther Amendmene of the Low 
in Reference to the Subtleties of Pleadings, and the Ma- 
nagement of the Practical Part of a Suit, it would be 
Good News to all Wiſe and Diſintereſted Men, and Lo- 
0 of Their Country. For it muſt occafion Melan- 
holy Reflections to Hhar Great Mew inf, + That it is 
* moſt Honourable, Laudable and Bose Thing 
in Our Law, — "WIE 


3 


t Lit 334. © 


—_— " — 


______ The PREFACE _ 
and that Good is the * Heart-ftrin 
Common Law ; when at the Time it is els 

1 ne gg Ng ans ens ow upon the  » 10a. 


ption to Form, than u — * 
on the Matter it felt; and That Infinite Cauſes bare te © 
been Loſt (God Forbid it 4 be ſo any Longer) or De- f. 103, 1-4 


wy Ay pd wages f L 175. 
ators are of Another Opinion, and ſcem 
Reſolved ro Break this Atring of the ba" 14 
Baniſh from Our Courts, the Arts of Petty-fogging, So- 
and Cavil; which Hove | too long 


Among ft us. | pena N 
Omitted | X. .. 


, 


| bring Them Shape. If 
tutes, with ng, E. 


4 Better Sort of Men, according to 
n; n Obtamed 
with a moderate Attendance and Expence ; and at laſt a 
2 27 r 1 
Nedreſ from it; No er Haven 
— Laws better _— to the Publick ** | 


The PREFACE 


and Their Private Wants, or be more Happy ander ' the 
Adminiftration of Them. — 


eMany of Our are Men of Sound and Solid 
Reaſon, as in Countries, Admirers of Polite 
Learning, Excellent Orators, and often calld to manage 
the Study of our Laws ſhould be made more Eafy than 


They it; and muſt have a Secret Auer to 
Fr: Lun as a Low E , tho never ſo Proff- 
table; and muſt Afford t Ib 


bat are followmg Th Wk 021 Cont Men, and 
Iba. ter zſe md 
rraely Uſeful to 1 Fal. * 5 


then, at Preſent, the Way to the Knowledge 5 
s of our Coumry is Dark and Rugged, fall 


ofthe 


of Turnings and M indings, I hope for Pardon, if I 
ET in maki rl ESSAY —> 


t to 4 Student a more light, ſmoother, and 
444 has hitherto been — tho not 
the cleareit, ſinuotheſt, and neareft that might be made. 
However I have Endeavour d That at hrs fi ſetting 
aut, He may ſee Directly to the End of His Journey; 
and That He may Travel in a Strait Line. This leing 
my Aim, He muſt not Exec to be Emtertaiid in 
His Paſſage with Choice Caſes, of Greater Learning than 
Real Uſe in the Occaſions of Life ; or with the Remain- 
ing Niceties of Pleading and Practice. For That would 


be a Nauſcaus and an Endleſs Tast; and was never 


undertaken in a Work of this Nature. When the Student 
is well Acquamted with Theſe Elements, touching only 
upon Common Buſmefſs, He may afterwards from Re- 


ports, Common-Place-Books, the Accurate Treatiſes 
upon Particular Subjects, and the Precedents and 
Pleadings, work upum this Sketch, 


2 Improve and Fill 

up each Title, accord to His Fancy, And Then BY 
Red Mi where arts are 
Orla tay mich Contracted = Thing 


which is taken Notice of, is mi 1 thro Inadver- 
tency ; or where the Law is not Confirm'd by ſufficient 


© The PREFACE. 


v 


mpon' 


Authorities ; the the Author Hud His Eye oy 
Works of Sir Edward Coke throw * 

ff and Sureff Foundation to Duald n. For He is f 
427 * raditted 4a It is 
Growmg into Faſhion, wit „ bo | uh 
of Fim. Fee i N. That Sig 2) the r 
the moſt Methodical, Cleareft, moſt  Fudicions and moſt 
Amuthentick Reporter; and His Inſtitutes, ( ſo call d, but 
more Properly Commentaries) will be Held in the High- 
Eteem, while there are Learned Lawyers — "4 


Sayings of 4 Judge upon a Sudden Motion at the Bar, 
„ Reſolutions; 
which is too Frequent Amongiſ the 
u Intention, By this Inſtitute, is not 
the Students in the Inns of 
murtouer to Recommend t 


Study of the Engliſh Laws 


to Our Toung Nobility and Gentry, and to the Touth 


in Our Univerlities, (wot Excepting Thoſe who are De- 


Fora 


His Works Tow will ſcarce find Opinions Obiter, or the 


aly to Help 
nn, cg 


4 1 _ 


Erd for the Clergy, but for many Reaſons, carneflly 


 mviting them to it) by ſupplying Them with a Method 


to Help their Memories; and to Convince Them, That 


the Study of Our Laws is now of leſs Difficulty, and of 


| more Uſe in Publick and Private Buſmeſs, thin they rr 


Them at leiſure Hours, without Neglecting other Exer- 


c:fes or Studies. They may Have enough to ſerve their 


Turns, if They learn only to Underfland the Terms, the 


| Definitions and Diviſions, with jome Common Cafes, 5 
and the moi? he Acts of Parliament. Chancellor For- 


cient Knowledge for 
His Prince might be nen ler the Space Ache 5 


reſcue 745 


Opinion that a 


Year, when be Endeavour'd to Perfwade Him to make 
an l wy into our Laws. And why not Hi: 
Words 


| on the Line of Succeſſion to the Britiſh Monarchy? —— 


 Peritia, Qualis Judicibus 


| norum 


aware of. A ſufficient Knowledge may be Attained by 


rected tro a moſt Hopeful Prince now ſhining 


Noſco namg; Ingenii TUI Perſpicacitatem, quo Au- fx 4 | 


dacter Pronuntio, Quod in Lagos illis (Licet Earum Tai. 4. 
ia eſt, vix Viginti An- . 8 | 
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AN 
INSTITUTE 


OF THE 


Laws 


ENGLAND, * 


THE 
INTRODUCTION. 


0 England and of i its Laws. 
TE Pg on ti hege gls 


Sabjef# of our Enghi 
the Sea. — of * 2 Inft. 193. 


Wales, and Part An * 

united to the Kingdons dt; _ 
e [See of the Charts of the Prin- 
cipality of Valet, Book 4. po The main d Sea, beneath the * 5 Rep. 10) 
Low-water Mark and round England, is Part of England; for * #26. 
1 [ See of the Admiralty-Coort, _ 


rn 5 Anne, cap. 3. but hath different Laws 


and Cuſtoms. 
The Ie of © Mas is no Part of Exglazd, but a diſtin& Territory 1 Ing 

of it ſelf, . or of Original zk. 

| Writs 31 


2 pe Introduttion. 


i. 


Writs which iſſue out of ; and hath been under 
the Great Seal to divers Subjects, and their Heirs. RE Poe- 
liament extends to it, unleſs it is eſpecially named. It peculiar 
: _ the Iſles of * Jerſey and Gzernſe bound by 
4 lnf.236, Neither are ey our Ads 
. of Parliament, except they are ſpecially named; neither do our 
Original Writs run into theſe Iſlands. Yet the King's miſſion 
under the Great Seal runs there to redreſs any Injurics or Wrongs, 
as it does in the Ile of Mam: But the Commiſſioners muſt judge 
to the Laws and Cuſtoms of theſe Ifles. Other Writs too, 
5 that are not may be executed there. 
* 1 Inſt. 147. e Freland is full a diſtin Kingdom; tho by Poxning's Law, 
_- 10 H.. cap. 4 NG made in England before that Time, 
3 In.:3. are of Force in Ireland; and Words our Statutes ſtil] may 
* bind them: Yet they have Parliaments of their own; but their Sta- 
7 Rep.22,23. tutes are to be affirmed by the King and his Council. | See 3 and 4 
Ph. & M. chap. 4. ] They have the ſame Courts of Juſtice, 24 
ſame Laws ( the mell part) as we have is Bafiend 


By the 6 Georg. ch. 5. It is declar'd, That the King dow of he 
land is Subordiuate _ Dependant, as inſeparably annex'd to the 
Crown of Great Britain, and that the Parkament in England hath 
Authority to make Laws and Statutes to Bind the Kingdom of Ire- 
land. And that the Honſe of Lords of Ireland bave mo Power to 
AA 


in any Court within that Kingdom. 
aftical and Temper emporal State. 


England is divided into an Eccleſia 
1. Ir is divided into two Archbiſhopricks, 


and 7ork : Each 
— — Dr The Ar 
bi Canterbury under ere 
een rene, and four more founded by King He. 8. out 
of the Ruins of diſſolved Monaſteries, (cis. Gene 182 
terborough and Oxford. The Archbiſhop of Zork 
within his Province four Suffragans, ay tb; ogrk, oe dn 
r Bp of the Crnnty Pele of he. 
ham, the Biſhop of Carliſle, and the Biſhop of the Ile of Man. 
Every Province is divided into Dioceſſes, 2 
deaconries, every Archdeacomy into and every 
into Pariſhes ; but there are ſome Places that are Extraparec 


bial. A 
Pry hey Jain, Rc a Dioceſs is the Circuit 
ev 


Biſhop s Juriſdiction; an Archdeaconry of an Archdeacon ; 
of a Parſon, or Vicar; for a f Pariſh is the Circuit of 
. — is which the People that belong to one Church do inhabit. 
| [ Sec of the Authority of Charch-mardens, chap. 7. poſtea, and the 
10 Ann. ch. 11. For building Fifty New Churches in Londa and 
I:ftminſter, &c. | 


2. The Temporal State is divided into ſeveral Counties; every 


County eo a 
3 0 


| + Parochia oft Locus in quo degit Popul alicwjus Earl. 5 Rep. 67. 


under him 


in the Sheriff's own Hands 


— 1 1 | 


51 Inſt. 50. a. 


a County cannot be with- 


ther County. [See where Actiomt may be brought, Book 4. chap. 4: 
and of Indifiments, chap. 5.] There are four called Counties-Pala- 
tine, (via.) Lancaſter, Cheſter, Durham and Ely. Some Cities are 
Counties ; of theſe the famous City of London is one, 
as alſo Jork, Cheſter, Canterbury, Norwich, Morceſter, King flon up- 
on Hull, &c. a 
2. ® Hundreds were fo called becauſe there was a Juriſdiction over *:1n8. 168. 4. 
Ten Tithings, or an Hundred Families dwelling in ſome neighbour- * bt 71 | 
ing Towns. [See of a Town, poſt.] The People that live in a Hun- 4 
dred, are called Hundredors ; and theſe reds continue to this 
Day to ſome Purpoſes ; but their Juriſdiction is transferred to the 
County-Court, fome. few which were annexed to the 
Cron, and granted to ſome Great Men in Fee, and fo remain in 
the Nature of a Franchiſe, and have Return of Writs, and wherein 
tg anche nyo» ute rr non ET 
2 Counties Hundreds are called Ridings, Rapes, or Va- 
Make]. | . ok | 
P" There is « Chef Conflable and a Bailiff of every Hundred, to 
W [See of Sheriff, poſt, 
cap. 7. | 3 
| 57 the 2 Ed. 3. cap. 12. 14 Ed. 3. cap. 9. Hundreds which be 
ſeparated from Counties, are joined to them again, and are to be 


„ 


i Except ſuch as then were of Eſtate in Fee: All Grants made : , jag. 26). 
of the Bailiwicks of Hundreds fince that Statute, are void. Such are 1 Ventr. 410. 
Occaſions of Delays and Hinderances of Juſtice, when the Execution 
of Proceſs is taken from the Sheriff. [See the Caſe of Sir Robert 
Atkins. v. H. Clare. 1 Ventr. 399, Oc. 3 5 
3. 1 A Ton (Villa or Vicus] was a Precinct anciently containing * Finch. 80. 
ten Families, upon which Account they are ſometimes called T:- 
things : Upland Towns, which are not ruled and governed as Bo- 
are but Towns, though they are encloſed with Walls. 
It cannot be a Town in Law unlefs it hath, or had a Church, 11 loft. 1175 
Celebration of Divine Service, Sacraments and Burials. If a Town ® 
is decay'd fo that it hath no Houſes left, yet it is a Town in Law. 
'There ought to be in every Town a Petty Conſtable, or Tithing- 


man, or 


Several of theſe Towns have be ſeveral 
Hamlets in a Pariſh ; and ſome particular Pl y be out of a 


Town or Hamlet, as out of a Pariſh, though not out of the County. 
| "x The 


_ The Tanda. 
= : 1a6. 69. = The Addition of « Pariſh in Original Writs of Adden, Perſonal, 
Ge. if there are more Towns within it, is not good. But if there is 
but one Town, the Addition of Pariſh is good within the Statute of 
the 1 H. 5. ch. 3. and It ſhall not be intended (if it is not pleaded) 
. 


may be alledged in Towns, Poſt of Cuff 
 Vnder the Name of a Foun, or Vil 


: 


« Lit. 164. 7 nod bog ye © n 


n iament: And this maketh the Difference betwixt a Village or 


669. 


ounded * e Aer the Cuſtow of 
gr u w ea upon 

the King EET EST: 
the perle® Reaſon of the lav. 


2h 36 b .  _- NN 
139. d. nothing that is contrary to Reaſon is conſonant to Law. 
1 | u Com- 


2 Inſt 179. 


The Introduftion. _ 


| 


u 
x The Law 
The Law 
z It always 
* The Law 
d The Law 
199. b.] 1 Inſt. 
© Where one hath ſeveral Remedies, He may uſe which he will. 1. b. 
lords fe 4 bw” was For where n 55,56, 
there is no Remedy, there is no Ri Tien 145-4 
© The Law hath a Delight in gi 21158. 95.b. 
f 'The Law — | 3. 
* The Ign« cannot excuſe. [See Bolle and Sea. 6124 be 
TN: s 2 Inft. 163. 
dent, Dial. 2. ed 
übe Ac b. 


rong. 173. 
any AQ is left to a Law, the Lad 


al 


will never conſtrue it' to work a Wrong. Wt 23 
| b But it is better to lter a Miſchief (peculiar to one) than « 5 
General Inconvenience. kx Inf. 97. b. 


me Agreement of Parties cannot make that good which the. ** 
Low RE e 
.. Wo Law giveth Th it gives Implication m1Inft. 36. a. 
rie 2 tt. 423, 
* What is annexed to any Thing by Law, is fironger than if it? Tie 305 
= put in Writing. 
3 "© Judges ought not to change the Lam, which always hath been ue 


| abrogated but by Act of Parliament. 


1 5 
4. Certain 4 Principles and Mani mt are another Foundation. Inf. 113. b 
Such Maxims are not ovly holden for Law, but all other Caſes that; . 4 
may be applied to them, are to be taken for ; Wherefore it Stud. Dial. 1. 
is to r alter any of theſe Maxims or Grounds of Law 2 

are of the ſame Strength as Acts of Parliament when once the 2 PE 2 
V 5 have determined what is a Maxim ; — 


— cormyfts haves. 1 Rep. 96 5 Rep. 22. —_ 10 Rep. 139. 1 
Inſt. 258. a. 
Ter non cogit ad Inpoſſibilia. 1 Inſt. 92. a. 

Lex nou Precipit inutilia. 1 Init. 127. b 

d Lex Neminem cogit ad vans feu inutilia. 1 loft. 197. N $16 b 

Lix non Deber Deere Comperentibu in Fuſhtia Erbitend, x lat 197. v 
2 405 


ant ia Neminen excuſat. 1 177. 2 Rep. 

E — „DA Nan *** N be 
Lex citius vult rolerare privatum damnum Puplicum Malm. 1 Inſt. 2 52. b. 
2 ans ay Fontts | derogave. 1 Inft. 166. a. 
SD 41. b. 166. 73. 
Patto Aliquid cm, ns fr eur. 1 166. 2. 
Rood cons Legem f —— 3 Rep. 74. 4 Rep. 32. 
= Duando Lex aliquid alicui concedis, concedere videtur & id ſine quo Res ipſa efſe 
un poreſt. 1 Init. 56.4. 2 Inft. 509. 4 Inft. 121. Any ding dry 11 Rep. 52. 

* Utique fortior & potentior c/ . 1 Hominis. 1 Inſt. 2 34. a. 

22222 * 
| Contra Principia negantew non aft 8 1 Inſt, 16. 2 345. © 


_ 329497, ſtom, may make By-Laws for the R 


2 


—F——— Im 


to a Jury. But if you pleaſe you may comprehend Maxims under 
8 Cuſtoms, and take them for part of the Common Law. 
f Dr. and 5. Particular Cuſtoms are a fifth Ground of our Law: Theſe 
I _ "may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Ci- 
1 Inſt. 110. b. ties, Honours, Manors and Hamlets in Special Caſes. 
Cuſtom is a Law not written, eſtabliſhed by long Uſe and Conſent. 
Particular Cuſtoms are always to be taken for Law, tho' they are 
always againſt the General Cuſtoms of the Kingdom, and the 
Maxim of the Law: Yet a Jury ſhall try whether there is a Par- 
ticular Cuſtom or no, and not the Judges ; except the Cuſtom in 
Debate is of Record in the ſame Court. | 
6 -- y.-—K There is a Cuſtom in the County of Ken called Gavelkind, 
and b (Gave all kind) That all the Sons ſhall inherit as Siſters at the Com- 
mon Law: And by Cuſtom when One Brother dies without Iſſue, All 
the other Brethren may Inherit. [But ſee the 31 H. 8. cap. 3. 263 
Ed. 6. a private Act, and ſce of an Eſtate in Coparcenary, Book 2. 
chap. 1.] And there is a particular Cuſtom in ſome ancient Boroughs 
* Lit. 165, (called * Bargh-Enghiſh, or Borough Exghifh, becauſe this Cuſtom 
Ing. :10. b. was firſt in England) where the youngeſt Son ſhall inherit before the 
149. > FEldeſt. Gavelkind and Borough-Engliſh * differ from all other Cu- 
3 "inf, bzb ſtoms, inaſmuch as the Law takes Notice of them when generally 
n alledged ; whereas other Cuſtoms muſt be particularly pleaded. In 
London there are many particular Cuſtoms relating to Trade, Ap- 
prentices, Orphans, Reformation of Manners, Actions and Pleas, &c. 
and all againſt the general Cuſtom of the Kingdom. [ See the 8th 
Rep. 126. 2 Dan. Abr. 311. Tit. Cuſtoms of London, &c. and thoſe 
„i nmtt. 33. b. Authors who have wrote on this Subject. ] In a Tom a Cuſtom to 


100. b. deviſe Lands in Gavelkind, or Borough-Enghfh, cannot be alledged; 


28282 for theſe are Cuſtoms to Cities, Boroughs and Manors. In 
n ſpecial Caſes (I ſaid) a Cuſtom may be Alledged within a Hamlet, 
| Ton, Borough, City, Manor, Hundred, County. In an Upland 
Town (which is neither City or Borough) a Cuſtom may be al- 
ledg'd to have a Way to their Church or to the Market, for the In- 
habitants to Dance upon Another's Land for their Recreation, &c. or 
to make By-Laws for the Reparation of the Church, or for the 
Well-ordering of their Common, (5c. Yet as to By-Laws, theſe Dif- 
Rep. 63. ferences muſt be obſerved. Inhabitants of a 2 Tot, without any Cu- 
eparation of the Church, High- 
way, or any Thing which is for the general Good of the Publick ; 
they are as it were incorporated by the Common Law for ſome 
Neceſſities ; and in ſuch Cafes, the greater Part of the Inhabitants 
ſhall bind the reſt without any Cuſtom. But if the By-Law is for 
their own private Profit, as for the Well-ordering of the Common, 
Gc. there, without Cuſtom, they cannot make By-Laws; and the 
greater Part ſhall not bind the Leſſer, if that is not a Cuſtom too : 
For here every Act muſt be warranted by Cuſtom. i 
Uſage 


3 34» 


lat. 113. b. To Particular Cuſtoms tro Things are inſeparably incident, 
> 1 Int. 81. b. and Time. 1. lage muſt be Long, Continual and Peaceable. > Non- 
CE uſage is a great Preſumption that the Law will not bear it. But an 


Act of Parliament cannot be antiquated by Noz-xſer. For no Cuſtom 
<1Inft. 115. a. can take away the Force of an © A of Parliament, 4 unleſs the Cu- 
- 2 Inf. 21 ſtom is ſaved by another Act; becauſe the Cuſtom cannot be beyond 


„ lud. 28. Memory, if there is a Record to the contrary ; for Know 
5 | 


ledge is as 


well 


de Introduction. 2 = . * 


Yo 

a Negative Statute, e 
Law. 2. f Time muſt be beyond the Memory of Man. 

Rales concerning Cuſtoms. 

and Antient Cuſtom maketh s Law. 


_ Uſage 


Cuſtoms muſt be ® reaſonable, and according to Julie elſe void. Kae 


See of Copyhold Cuftoms, Book 2. 1. 
[ But 242 ee aſſign d. 
Cuſtoms ought to be upon good Conſideration. 


8 not left to the Liberty of every gi 
one to uſe them or not. 


Cuſtoms ought to be certain. 
Cuſtoms ought to be beneficial to him that alledgeth the Cuſtom. 


If the Cuſtom is beneficial to" one, and injurious to a Multitude, i Dar. :. 
it is void. 227 


Things cannot be challenged by Cuſtom that are to be gained by case 


Mae of © Benin. [ See of Franchiſes, Book 2. chap. 2.] Co- 
Cuſtoms are to be taken ſtrictly, tho not literally, becauſe they fes 50,” 
I LE > 
They cannot extend to Things newly crea 
Cuſtoms ought to be conſtrued according to pwrehenſ.on. 
It cannot exalt it ſelf upon the King's ! Prerogative. Yet 8 


„ 1 — that which the King's Grant cannot fup- Tn 53. 


See Of Cor ations, ch. 8.] | | 8 | 
—_ Cuſtom y in a the Negative is not good. If mixt with s Rep.125, 
rn, = © 
A Cuſtom againſt ® a Cuſtom cannot ſtand together uy 1 25 
P Preſcription is different from Cuſtom. [ See of Preſcription. Abe 
Book 2. ch. 3.] —— 
1 Tolls, Taxes, Cc. — — % Rep. 38. 
6. Statutes, or Atts of Parliament, arc « Sixth Ground or Founds- ** nt 113h 
tion of our Laws. Theſe are made by the King, Lords Spiritual and dcr f, 
"Temporal, and the Commons in Parliament; which before the In- &c. 
vention of Printing were * proclaimed by the Sheriff in every Ln ts 
by Virtue of the King's Writ. f Several Statutes are penned like 4778. 2c. 
; Charters or Letters Patents in the King's Name only; yet they were Pref. to the 


— — — 


6 altera Lex. 4 21. 
«Gnu bt 2 Inſt. 18, 228, 1282. 4b. 7 
Conſuertudo Loci eſt Obſervanda. 6 Rep. 67. 
„Malus uſus abolendus eft. Lit. 212. 1 Inſt. 147. a. 4042/0 
n Conſuerudinibus non Diuturnitas Temporis, Sed Soliditas Roni of Ons. 
Aeranda. 1 Inſt. 141. a. 
lier fr Magne Autboritatis, ens dns uin prejudicat me Ehe 
Veritati. „ 4 Rep. 18. 8 
Freguentia mtu Operatur. 4 7 
Optemperandum eſt —— rauqram Legs. 4 38. 
ex cauſa ratiouabili nſitata Privat Communent Lege. Lit. 37. 
Conſtzerndo vincit Legem. 4 Rep. 21. 
Conſuetudo tollit communem Lege m. x Iaſt. 3 3. b. 


. * Ind. T1. h to the © Meaning of the 


1 — mY — —_— ——_—_— — 


= The Introdufion. 


"6 A — 'The ſeveral Ways of dra A 
of Parliament appear in the Priace s Caſe. 1 


Rules concerning Statutes or Acts of Parliament. 


* x Rep. 87 To an Ad of Parliament * every Man in Judgment of Law is 
__— Acts of Parliament relate to the u firſt Day of the Seffion of Par- 
»gln#-25,27- lament in which they were made, if it is not otherwiſe provided 
Hob. 111. by the Act. 
P The Judges ought to take Notice of Statutes which concern tho 


King and 
5 Repo The Judges will take Notice of General or 7 Pablick Ads, tho 


lag 58. b they are not pleaded; but not of particular or private Acts with- 
ITY out Pleading. [ See which are General and which Particular Sta- 
447 tutes. 4 Rep. 76. 2 Roll. Abr. 465, 466.] 
z Dr. and rn 
. mmLon fo ty concern Things of a Spiritual Nature. 
en | "The * Title of the Ack is no Part of the A. 
Lern ene 
220 Truth; therefore good Arguments and Proofs may be drawn from 
* 11 Rep: 33 the Preamble or Rehearſal. 
I The Words of an Ad of Parliament muſt be taken in a © law- 


bring. 11. 
4 > fal Senſe. 5 
A A Sentence, 4 which begins and ends with Perſons and 
- 4% Keß 46 Things of an inferior Rank, ought not to be — 
 2Inft. 165, Nord. Frothebs that as Hunter: as by theſe general Words, ( vis.) 
166, 45”- And us other Perſon or Att whatſoever, Cc. mall not include ſupe- 


z Ink. 


—— 


| *Noy's Max. rior Perſons or Things that were not particularly expreſſed. [ See | 


us. e contra, 2 Inft. 137, 627.] i 
4 r 


281. a. & b. 
4 þ It is natural to conſtrue 


- 61 l . 


to b Equity ; eſpecially where | 


54- be 76. a. give Remedy for Wrong; or are for Expedition of Juſtice, or 
228 d to prevent Delays; for Lau- makers cannot comprehend all Caſes. 


2 Inſt. 1066, Things for Neceſſity-Sake, or to prevent a Failure of Juſtice, are 
107,112,127 excepted out of a Statute. 


— General Words of an Act ſhall not take away neceſſary Incidents. 


Job, 3 | A 
2— Expoſitio in Lege eſt Fortifſema. 2 luſt. 10, 11, 136, 139, 18. 
4 13 | 
Fx Antcredentibus & Conſequentibus ft tima Imerpretatio. 2 Inſt. 327. 
2 Rep. 71. 


Relatio fit ad proximum Autecedens, niſi Inpediatur Sententia. 2 Rep. 71. 
Viera Poſteriora propter Certitudinem Addita, ad Priora que Certitudine In- 
aigent ſunt Referenda. 8 Rep. 119. 

8 Generale difium Generaliter eft Intelligendum. 2 Inſt. $1. 
Qui Omue dicit, nibil Excludit. Ibid. 

Generalis Clauſula ron Porrigitur ad ea Rue ſpecialiter ſunt 1 aut 
Expreſſa. 8 Rep. 118. 

n Lex oft Pecials & Ratio dus c generaliter eft accipienda. 2 
43, 83. 10 Rep. 101 

nangnam Jex generaliter Toguitur, ceſſante Ratione poteſt Reſtringi. 4 loft. 330. 

OT _—_— 's Diſpeſitieni Juris Commun: 6 5 Rep. 37. 


bind not. | Sed Fide 1 Inft. 8 1. a. 


— — —— — ——_——  — — 
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A n penal Statute ought to be conſtrued ſtrictly. But It * 116. 4b. 
(2 dPol Surat regularly ought be confucd ris. is out 36 b. 
of ihe Meming of © Law, ©» it is within ths Lomas And on the 2 134 101, 
contrary, what is within the ſame Miſchief, ſhall be within the ſame 9, 645. 
Remedy, tho” It be out of the Letter of the Law. [ See the Rule. +5 
concerning Penal Statutes under Mios of the Caſe. —_— 
The ConſtruQion of a Statute muſt be in | Suppreſſion of the Mif- ; tae; 11. b. 
chief, and in Advancement of the Remedy. 42. . 362. a. 


ke muſt be confirucd that no innocent Man may by « literal Con-5'* > 
ſtruction receive | 


— ——— 8 


terpretation. 
Ads of Parliament that are againſt! Reaſon, or impoſſible to be s Rep. 118, 


performed, ſhall be judged void. 128, 129. 
Tube fureſt Conſtruction is by the Reaſon of the ® Common Law. . 
The Reaſon of the Law is the? Life of the Law. > Ind r. 


C 
v Cuſtom or Uſage is a good {3 Jaz. 
\ Commen Law maſt Eve place to 6 tus where they than. ku 


3 Rep. 4, 5- 
old Statutes muſt place to new where they are contrary : et 
. rep 6 previ Mena 60 


5 Ads of Parliament 


againſt the Power of fi 


A, Saving, which is repugnant 
When an Act makes any Thing good againſt a Perfon in Certain, 

it ſhall not take away the Right of another, tho' there is no Saving. *r 138 
. Statute, the firſt is revived. 
epealed, the Act of Repeal is of no Force. 


AA of Parliament cannot be Antiquated by Nox-aſer. [See . 14a f.. 
Of Particular Cuſtoms ante. | 113.174. 


: For the true Interpretation of Statutes ® Four Things are to be; 

Obſerved and Conſidered : 1. What the Common Law was before _ 
the 1A 2. What was the Miſchief or Defect 
not | the Common Law. 3. What Remedy the Sta- 
125 . 4. The true 


. nd Six Grounds of the Laws of Eng: 
land. For tho they are uſually divided into three Parts only, (is.) 
Y Into Common Law, P 9 nä 7 -. -* 

i TOY C | | 115 344-8: 


1 Inft. 183. b. t9r. a. 2 Inft. 689. 

8 191. a. 2 Inſt. 619. 7 Rep. 18. 
| zo. x Inf. 191. a. 7 18. 
Ratione Legis, cefſat & in Lex. 1 Inſt. 70. b. 2 Inſt. x1. . Wu 330. 


| The Introduffion. 


— ; ues Lo tolord Mms 
or Reaſon, the revealed Law of God, the General Cuſtoms of the 
Kingdom, and the and Maia of the Law are included. 
This Diviſion is moſt in and moſt conciſe, but it is obſcure. 
 *31nft. 11. b There is ⁊ another Diviſion of our Laws more large than either; As 
into the Prerogative or Crows Lau; the Law and Cuſtom of Parlia- 
ment; the Law of Natare ; the Common Law; the Szarure Law; 
reaſonable Cuſtoms; the Law of Arms, War and ; Ecclefia- 
ſtical or Cazoz Law in Courts in certain Caſes; Civil Law in certain 
Courts and Caſes; Foreſt Law; the Law of Marque and R 
the Law of Merchants. [ See Magna Charta, ch 275 2 
Gc.] The Laws and Cuſtoms of the Iſle of Ferſey, 5 Guernſey, ad 
Iſle of Man; the Law and Privilege of the $aznaries. But 
Diviſion too may be reduced to the Common Diviſion; nt 
Law, Particulsr and Statutes. All is founded on the Law 
of Nature or Reaſon, and the Revealed Law of God; as all other 
r . 
pon theſe Laws, there are many Caſes ſolemly 4dj ged in the 
1 9 — —— —— Reports, 
Sc. and have great Weight with the Judges in their Debates upon 
like Caſes. Many of theſe Reports are as highly valued as the Re- 
EMMETT ST ST i 
OS ws As. 
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A 4. The 
Glen of Court and th Manner of the 


| Courts of Juſtice, = 
| Proceedings thre. 


— 
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BOOK 1 


Of PERSONS. 


CHAP. I. 


perſc their Natural Capaciti And als 
2 . Age, Health, Liberty, — 


I Have ſaid, That the Objef? of the Laws of Eng land are, 1. Per- Of Perſons 


ſons. 2. Eftates. 3. Crimes and Miſdemeanors, or Pleas of rural 4 

A *the Crown. 4. The Chars of Juſtice. — 

The Perſons are to be in their Natural, and in their 5 
Relative or Civil ities. 


is every Man or Woman : In 
rakes Notice its Life, Sex, Health, 
bo Fe Co t flirvach in the Womb ; * for if a Wo- 1. 
EEE "Child, and killeth it in her Womb, and the is 3 Inſt. 50, 
of a dead Child, it is a great Miſdemeanor, 1 
: But if the Child is born alive, and dieth of the H. P. C. 53. 
2 „ The d Birth is uſually at the End of nine folar »; Ind. 123. b 
onths after reckoning thirty Days to the Month: 2 Cro. 341. 
if born nine Months, or rather after forty Weeks 
; the Death of her Husband, it is not legitimate: Forty Weeks 
1 by Law; yet ihment, per- 
It „ 
See of Baſtards, chap 
= the e Wok may be ſup- 
4%» = A Surrender of a hold 
in — 4 fois a Deviſe. See 12 


| chap. 16. — Children are dhe 
Eſtates, as if hers 6 in their Father . Life-time ; though there 
hall be no Eftate limited to Truſtees after the Deceaſe of the Fa- 
ther, to preſerve the comingent Remainder, VC. ] 


As the Life of every Man is under the protection of the Law, 
and all Wrongs againſt it are So the Members of every Sub- 
ject are under the Protection of — : 


12 An Inſtitute of the Book I. 
+ 1 Inſt. 127. his C 4 Therefore, a Rogue for cauſing his Companion to 
2 ſtrike off his left Hand, thereby to have a Pretence to beg, was in- 
* : Rep. 48. There is a Cioil Death as well as a Natural Death. If a Leaſe 

is made during Life, it may be determin'd by a Civil Death, as by 

entring into Religion, c. But if the Leaſe is to Have and to Hold 

for the Term of one's Natural Life, it is not to be determined by 
4 a Civil Death. 
The sen. II. The Sex is Male or Female, or an Hermaphrodite, 5. e. both 
* 1 Inſt. 8. a. Male and Female. An f Hermaphrodite ought to be Baptized ac- 
oh 4;. cording to that Sex which is moſt apparent, and doth moſt prevail. 
z ind. 4 8 Homo includes both Man and Woman; and a * Virgin is in- 
lift. aa; b cluded under the Name of Maier. 


2 : 


but now the At Nine 
Years of Age may conſent 
to Marriage ; ion, and may 
chooſe a G alienate her 


5 


Z 
7 
1 


” 1 le. Jant; | E 
171. b. 172. a. ui . | ' 
bay, 4 — Matter 


4 
F 


Though an Infant cannot alienate 
« 1Inft.172.a. tels; yet he may bind himſelf to pay 
Drink, Apparel, Phylick, ucti if - in | 
Otherwiſe, if ths 


246. b. 380. b Doubling the Rent for Non-payment. ¶ See the Statute of Merton, 
chap.5.] He ſhall be alfo puniſhed for doing or ſuffering Waſte, when 
Tenant for Life or Years. Nay, the Law gives him a Capacity to 

4 1 luſt. 2. b. 4 purchaſe without Conſent of any other, for it is intended for his Be- 

372.4 nefit: Yet at his full Age he may either agree to it and perfe it, or 

8 | waive or diſagree tothe ſame; and fo may 

his Heirs after him, if he 

5 


agrees not to it after his full Age. If He is 
| an 


- muſt 


Ch: f. 


22 — He may give an Acquittance on Payment; not whh- 
out Payment. 


By the 5 Eliz. & $- 4s Apprentice foal be bond by bis Jn- 
denture, notwit his Nonage. [See 12 Car. 2. chap. 24. Of 
the Power of ehſlanding bis 22 


By the 7 Ann. chap. 19. Infant d d M E 
__ ruſt or in Mortgage, med I; — — : 
ates, &c. 


Eras 
within Six Months : probe i lee i ep So in Caſe of a Fine, 
where the Time in the Life of the Anceſtor ; is Cath of an 
- U of Death his Anceſtor, where He brings not his | 
FF 
en held 4 en by Prochein 4 


(his next F. N. B. 2, 


Friend) or Guardian. [See Jeſt. 1. ch 47- Weſtm. 2. chap. 15.]* if. 137d. 
but always _—_ Guardian. 'The hath been mage” age _ * 
one of the Officers the Court to be Prochein Amy, or Guardian, Venrr. 10:, 


it a Guardian hath not been larly appointed by the Fa- Ce 64, 
ther, (5c. ret I. chap. 13.] But if an Infant joins with 641. 
others of full Age, or ſues iz auter Droit (or in another's Right | 
as Exccutor,) he may appear by Attorney. 
Hoary Ay TE 9, 2 0s being under Age, ſhe 
appear uar 
t In Criminal Caſes, the AR of an Infant ſhall not be imputed uo, o. gs 
him; no not in Caſe of High Treaſon, till he is of the Age of Four- Dial. 2. 
teen; which (as hath been ſaid) is accounted the Age of Diſcretion. _—_— Y 

IV. Heath ee ter bythe Dill f te Bd I 3 Inſt. 4, 6. 
The Law regards Health, or the Diſeaſes of the 
allows of Efſoins (or Exonmes, Excuſes) upon the Ln. Sick. 
= ad Dangte of 'Trovelling, the not exfromaing in real Actions, 
or for not coming to Suit in a Court-Baron, or when a 
Writ is granted De Leproſo amovendo to a Parith, to remove a. FN B. 4 
Leper, Cc. [Sec the 1 Fac. 1. chap. 31. An Act for Ordering Per-: Inf. 22 
fen infefted with the Plague, and the 7 Georg. chap. 3. For the 4. 
Performance of Ouarentine.] 
But it is of more Uſe to conſider the Diſeaſes of the Mind. 
He that is Now compos mentis is diſeaſed in Mind. Now compos 
menti : (for that is the moſt ſure and Legal Word) is of * four Sorts., 156 246 b. 
1. An [deot, or Natural Fool, or one of unſound Mind and Memory 247. a. 
from his Nativity. If he hath ſo much Knowledge that de can read, + Rep. 124. 
or meaſure an Ell of Cloth, or name the Days of the Week, Gc. 
whereby it may appear that he hath ſome Light of Reaſon, thcn 
ſuch a one is 7 al Sock 

2. A Madman, . 
wholly loſeth his Memory, or U N 

-———_ 


3 ; 2 8 © 1 = 3 1 2 Fu — 8 
— ſemper habet ———— 1 Inſt. 246. b. 


14 An Inſtitute of the Book I. 
3. A Lanatick, that hath ſometimes lucid Intervals: He is Num 
compos mentis fo long as he hath not his U 
4. Laſtly, He that by his own cicions Act depriveth himſelf of his 
Memory and Underſtanding for a Time; as he that is drunk. This 
kind of Nos compos mentis ſhall give no Privilege or Benefit: But 
what Hurt he doth his Drunkenneſs ſhall aggravate, tho' it is too 
often made Matter of Excuſe. ks 
Now every Deed, Grant, Gc. which is made by one accounted 
„Lit. 4 Non compos mentis is ] voidable, or may be made void. And yet it 
426.4, ſhall never be avoided by himfelf, becauſe when he recovereth his 
e he cannot know what he did when he was Nox compos; and 


Rep. 123- 

den, becauſe no Man of full Age ſhall be received in any Plea to ſtultify 
be A or diſable himfelf, i. e. in Civil Caſes: 2 For in Criminal Caſes, as 

z Int. 4,215. Petit Treaſon, Felony, Oc. his Acts ſhall not be imputed to him. But 

28882 the * King may avoid a Deed, or Grant, for the Benefit of the Ideot. 
b. d All Acts which he doth concerning his Lands, or his Goods, in a 

d Rep. 124. Court of Record, ſhall bind himſel , and all others claiming under 
1 Zz him for ever; by reaſon of the Inconveniencies that might follow. 
1 Inft. 247.2. But Acts done out of Court, in ſome Caſes, ſhall bind only during 
z Inſt. 483. his Life, his Heir having Liberty to avoid them. In ſome Caſes his 
| | Oy Acts ſhall bind him and his Heirs. [ Oy4re, Whether Relief cannot 
de had in a Court of Equity, againſt His Own Act, by One that has 
* 1 Inſt. z. b. recovered his Underſtanding ] A Now com pas grentis may © purchaſe 
oo Lands without Conſent of any other, he himſelf cannot waive 


it ; but his Heirs may. 
of [dcots, Madmen and Lanaticks. 


The King is General Guardian 
By the Statute De Prerogativa Regis, or 17 Ed. 2. chap. 9. The 
Kins all have the Cuſtody of the Lands of an Ideot, or Natural 
Fool; taking the Profits thereof during his Life, without Waſte, and 
finding him Neceſſaries : Aud after the Death of ſuch Ideots ſhall 
render the Lands to the right Heir. 


This Statute does not refer to an Ideot by Accident, or ſubſequent 
D ſhall have the Cuſtody of the Lands of an Ideot 
during his Life, becauſe there is no Hopes of his Recovery: And 
therefore he may let them to Farm rendring a Rent. 

Though the Statute gives only the Cuſtody of the Lands of an 

| Ideot from his Nativity, the King thall have the Cuſtody of the Bod, 
5 and of the Goods and Chattels, as well as of the Lands; except 

4 Rep. 127. Lands of an Ideot holden by Copy of Court-Roll : * For it would be 
dea: Copyh, Prejudicial to the Lord of the Manor, if the King ſhould have the 
Sedt. 55. Cuſtody of Lands holden by Copy. ; 2 


the 17 Ed. 2. chap. 10. The King ſhall provide that the Lands 
of deeb be ſafely kept without Waſte, and they and their Fami- 
lies maintain d by the Profits : Aud the Refidae ſhall be kept for their 


Uſe, and be delivered unto them when they come ta their Right Mind. 


This 


——— 


7. 2 Inſt. 66. 
rea. 1 Inft. 247. b. 


Age ſoever, & any Man may make a Tender for him, the 
Upon a Writ returnable in , an Ideot or Lunatick may be 

| examin d, whether Ideot or Lunatick, or no? And if it is found he Re 31. 

hath Underſtanding, the King's Commiſſion is utterly void, 2 


By the 12 Anne, Sell. 2. 


chap. 23. Lanaticks, or Madmen, may be 
prebended by the Narramt of two Fuſtices, directed to the Confta- 

4, &c. and lock d up and chain d, if their Settlement is in the 
ſame Pariſh: Otherwiſe to be ſent to their laſt legal Settlement; and 
the Charges ſhall be paid out of the Madman's Efftate, if be bath 


| any; if none, by the Pariſh. | 


ſin d for another Cauſe, and for his Delivery ſeals a Bond, fc. nor 4 ind. 97. 


V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs re- Liberty. 
ſtrain d by Force, or the Law. i Impriſonment is a Reſtraint of a 1 luft. 233. b. 
Man's Liberty under the of another. One may be lauf] 350 
impriſon'd by the King's Writ, Oc. or anlawfully. * An anlawfal *': lod. 53, 
Impriſonment is not only an unjuſt Impri at the firſt, but? 
when one is detained longer than he ought, he was at firſt 
lawfully impriſoned. For if a Sheriff, or Gaoler detains a Prifoner 
in Gaol after his Acquittal ( unleſs it be for his Fees, not for Meat; 
Drink, or Lodging) this is an unlawful Impriſonment. An Action of 

falſe Impriſonment doth lie againſt a Bailiff for Arreſting One after 
the Return of the Writ is paſt, it being now without Writ. ! He that z lad. 492, 
is put into the Stocks, or is under an Arreſt, is ſaid to be in Priſon, A l. Abr 

_ Unlawful Impriſonment is ſometimes called Dareſs of Impriſonment 74. 

(from Duritie ) u where one is wrongfully impriſon d or detain d, Int. 482, 
ill be ſeals a Bond, Cc. But not where a Man is lawfully impri- fit 5 


where being arreſted at the Suit of another, and in Prifon on 
Arreſt, willingly ſeals a Bond to a Stranger. A Son ſhall 
Action by R of the unla Impriſonment of His 
Husband by Reaſon of the unlawful fonment of the 
If One's Beaſts are unlawfully impriſoned till He Seals a 


ſuch 


4 
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may Avoid the Action. So if one is under a juſt O Fear of being 
impriſon'd, kill'd, maim d, (5c. and he ſeals a Bond to him that ane. 
ances bn, it ia Thnou's ger Aras, ane! in duck Colin he may plege 
the Dureſs, and avoid the Action. If it be only a Threatning of a 
Battery, which may be light, or to take away my Goods, or to burn 
Gc. this will not make the Deed made upon that occafion 


will not ſeal a Deed to a third Perſon, 

ther as voidable as if it were made to the 

8 ven lawful Impriſonment is ſo far pitied, that by ſeveral Sta- 
tutes, as well as by Common Law, Defaults arc faved on that Ac- 

y11nſt. 124 b. The Law Þ favours Liberty, and the Freedom of a Man from 

: If. 42, Impriſonment; and therefore kind Interpretations ſhall be made on 


115. 


ally ex- 


—_—— TU 


9 Nemo tenetur exponere ſe Infortuniis & Periculis. 1 Inſt. 1 18 
Talis debet efſe metus 2 Ibid. 
Qui non OED A — 2 Inſt. 483. 7 Rep. 27. 


nn 


Ch.1. Lr E i 


And if ſuch Perſons, Prayer, not be inditt ried 
the ny Term r ay be — 
Subject committed for any Crime, not be removed into the 


Cuſtody of any other Officer, unleſs by Writ, &c. 

This 4 fall ws end ts ary Þ in any Civil 
[ See of Premunire, Book 3. chap. 3. and ſee of Habeas 
Co, 6 6s Curtoge of Bi. Bet 4] 

VL The R-par -putation alſo of a Perſon is under the ProteQion of Neuss 


the Law: For Perſons in their Natural Capacity, abſolutely and 
limply conſidered, have an Intereſt in their Good Name 


: Scandal 
and Defamation are injurious to it. But Words are not 
actionable, otherwiſe than as are a Damage to the Eſtate of 


the Perſon injured: The mere Contumely is of little Conſideration. 


| Caſe, Book 


under God, and the only 


A Contumely, or Scandal againſt the King, a Pee of the Realm, 

or a Magiſtrate, is eſteemed to be of a Nature. r See of 

the —_ "= 8 Libels, Book 3. * 3. Of Actions on the 
4. 


CHAP. II. 


Of Perſons in their Relative or Civil Capa- 
cities: And therein of the King and Queen. 
in its Relative or Cioil Ca 


| Paris i pacity, is either the King, of Perſons 
or a Subject: A Subjelt is either of the Clergy, or Lait Long No- — 
N and ſome amongſt the Nobility and Com- 
monalty, are of the Military And more particularly, a 
e Husband or 
Me, Parent or Child, Anceſtor or Heir, Landlord or Tenant, 
Gnardian or Minor. Afterwards a Perſon may be farther conſidered 

in ſome Publick Office, as Sheriff, &c. And laſtly, a Corporation, 

or Body Politick, is eſteemed a Perſon in Law. 
This Account of a Perſon in a Civil Capacity, ſhall be given in 
ſeveral Chapters to the End of this firſt Book. And as a Perſon is 
to be conſidered as King or Subject, &c. It will be proper to ſpeak 
firſt of the King, and IS Conor the Hos. 

I. The King is the Head of the ä immediately The King. 

ernor. | See the 24 H. 8. '4 Inf. 342, 


may v1 th. 25 H. 8. chap. 7252. cha ac. 1. chap. .] Thee. 43. 
By his e Eanself. all t Attainder of u. 5 
his — purged, ipſo fatto, —. any Reverſal. He cannot dat. 


de a Minor Na in him theres no * Imperfection, & u. 
Negligence, Laches or Folly. 7 Rep. 10, 13. 


It is his Prerogative to make War or Peace. He is the) Fountain — 9 


of all Honour; has the ſole Power of conferring Honourable Titles, 57. b. 90. b. 
and has the Choice and Nomination of all Counſellors and Officers of f 65. 
ces A Biſhopricks, — 

D ties, 4 Inſt. 204. 


R X * 
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. ties, Colleges, Counties and Counties-Palatine, Cities, Boroughs, 
Fairs, Markets, Foreſts, Denizens, Cc. He can put a Value to the 
» Plowd. Coin; * for it is either coined by his immediate Authority, or Fo- 
19 reign Coin is made Current here by his Proclamation. To make 
K b Money, the Law gives the King all Mines of Gold and Silver; or 
: Init. 576, where the Gold and Silver in the Mine is of the greater Value, [ ſee 
4 Int. 236. 1 V. & NM. chap. 30. 5 W.& M. chap. 5.) and Liberty to dig in the 
Out-Houfes of another, but not in his Dwelling-Houſe. He is the Ge- 
- neral Guardian of all Ideots and Lunaticks. [ Sec the 17 Ed. 2. 
169. chap. 9 & 10.] He is a ton, or Body Politick ; and when 
> 1 Inſt. 43. the Royal Body Politick of the King doth meet with his Natural 
"Inſt. 186 Capacity, it is drown'd in the moſt Worthy. [ But ſee Of The Court 
7 Rep. 122 of the Dwutchy of Lancaſter. Book 4. chap. 2.) He never © dicth, 
ut 9. b for in Law it is ſaid, the Demiſe of the King. 
But more particularly, He hath a Pr 


erogative with reſpect to 

Church Affairs, with relation to the Parliament, to Property and 

« rTnft gob. Surts in Courts, Grants, Eſcbheat and Forfeitares. * His Preroga- 

tive ſignĩiſies the Powers, Preheminences and Privileges which 

Law giveth the Crown : It is Part of the Laws of England. 

WT 1. The King's Power in Church Affairs does appear, in that He is 

* Davis 73- the © Supreme Head of the Church, and Supreme Ordinary, to whom 

326. the laſt Appeal is made. [See 25 H. 8. chap. 19, 20. 26 H. 8. chap. 1. 

3 H. 8. chap. 3. 1 Elia. chap. 1. and ſee the QOrdination of Priefts 

and Deacons.) His Proclamations and Injunctions for Reformation, 

Order and Correction in Matters of Religion, are to be obey'd. He 

has Power to call a National or Provincial Council ; and by his Li- 

cence and Royal Aſſent, Canons made in Convocation concerning Ec- 

clefiaſtical Aﬀeairs, obtain the Force of Laws. ¶ See Of the Concoca- 

tion, Book 4. chap. 1.] He can create Biſhopricks, Deans and Chap- 

ters, as before has been ſaid, and hath the fupreme Right of Patro- 

nage all over Exgland. [ See of Adoowſons, Book 2. chap. 2.] He is 

the Founder and Patron of all the Bi icks ; none can be choſen 

'F.N.B.3.32, Biſhop but at his Nomination. * The C of the Temporalties 

. of every AERO as Wilkay, Lon 66/26 ng ing the Va- 
5 1 Ind. go.a. Cancy of the See; © and he may preſent to a void when 

388. a. poralties are in his Hands. * When he founds a Church, 


the Tem 
" rinf.1342- Hoſpital, or Free Chapel, Donative, it is of Courſe exempted from 
- at the Ordinary, though no particular Ex ion is — n and 
' 5Rep.Ca- the Lord Chancellor viſits the ſame. He may alſo exempt any i Ec- 
ines Cate. cleſiaſtical Perſon from the Juriſdiction of the Ordinary, as he has 
*1Inft.344-4 the Archdeacon of Richmond. He may by Charter * licenſe any 
Subje& to found a Church, or Chapel, and that it ſhall be Donative, 
and viſited by the Founder, and not by the Ordinary. A Church is 

I Inft.r19.b. not full againſt the King till! Induction, though Inſtitution is a good 
344-28. mPlenarty againſt a Common Perſon. He ſhall have the Tithes of 
ze Foreſts andP port rang 


2 Inſt. 647. 


o1Inft.110.2- Prerogative ® to call, continue, and diffolve the 
1 Parliament: And here, tho an Act paſſeth both Houſes of Parlia- 


3 | ment, 


Ch. 2 Laws of England. 


tans. 


19 
ment, yet it is not a Law before the Royal Aſſent is obtain d. 4 At Finch 234. 
Common Law He may diſpenſe with a Penal Statute, in reſpect of 3 
Time, Place and wherein all his Subjects have not an Inte- 11 Rep. 88. 
reſt, tho the Statute ſays ſuch Diſpenſation ſhall be void. * He may 3 I. 154, 
diſpenſe with a Perſon diſabled by Ack of Parliament, and make a 7**.e . 
new Grant with a Non-Obſtante, when any 'Thing is prohibited ſub 2 Roll. Abe. 
modo; as upon a Penalty given to the King, not when it is an ab- 1 * 
ſolute and direct Law. He may licenſe f Things prohibited by Sta- 120. a. 234. a. 
tute, that are only Mala gm, and not Mala in ſe. [But ſee : Roll. Abr. 
— the 21 Fac. 1. chap. 3. 1 U. & A. EI. 2. chap. 2.) * Ads of Parlia- inch 2 

ment do not bind the King unleſs he is ſpecially named; or unleſs 235 
they concern the Common-wealth, a ſuppreſs Wrong, take away, 2 
Fraud, or prevent the Decay of Religion. The Common Words 11 — Ay 68. 
No Perſon or Perſons, Bodics Politick or Corporate do not bind = Ing. 359. 
him, tho' the Statute is in the Negative : * But he may take Bene- 9 
fit of any Act, tho he is not named. - 


* 7 Rep. 32. 
11 Rep. 71, 


„ ind. 162. 
K 1 > Ind. 743 
any Procla- * Crompt 

pt Mayors or fuch like Jur. 41. b. 

3. Concerning the King's Advantages in reſpect of Property and 
Suits in his Courts, He is ſuppoſed to be a preſent in all His Courts, 
and on this Account the King cannot be nonſuit. b No Action lies · 115. 139. b. 
againſt Him, for who ſhall command the King? A Petition, inſtead + 

of an Action, mult be made to Him in Chancery; but Proceſs ſhall go 187. 
is Title. Againſt the 


8 concurs, the 6 r Inſt. 30. b. 
Title of the King ſhall be preferr d. The King grant particu- 130. a. & b. 
lar Protections, or take his Debtor into Prote&ion till his Debt is 3 4. & b. 
paid; h for he is to be preferr d before any Subject, tho his Debt, Sc. » 1 luft. 130. 
is laſt. But no Protection ſhall be i allow d againſt the King. n 
the 25 Ed. 3. Stat. 3. chap. 19. 1 Rich. 2. chap. 8. 13 Rich. 2. f ld 1554. 
chap. 16. 33 H. 8. chap. 39. and ſee of an Executor. Book 2. chap. 6. 
* The King may reſerve Rent to a Stranger, ſue in what Court he * :1n#.r43.b. 
pleaſes, and is not bound to make a Demand or Tender, where a Fach 34. 
Leaſe is made reſerving Rent with a Clauſe of Re-entry. A Choſe 
in Aftion (or a Thing recoverable by Action) may be affign'd By and 
To the King, as Debts due, Gc. [See 3, Fac. 1. chap. 15.] No Diſtreſs » — 
can be made upon the King's Pollen, ' but be mey difeain out of IIS 131, 
| 3 5 4 Inſt. 113. 


119. 
5 Rep. 36. 


„ Neceſſitate pen · 
A Publics funt enteferends Privatic. rl zzos » (0. ; 


et lag by Deed Il, © 
Heirs or Succeflors. Goods and 


29 


7 Jac. 1. 
Accountants, Recei 


48 


: 
7 


Fre RI 6g 


: 
i 


4 
8 F 


| 
2 
= 


Fenn od; 15 
3 Rep- when it app | thi & wh th 
12-5?" ceived as to Matter of Law, the C taken 1 

- * . 4 
1 two In 71 


10 Rep. 28. 


5e 


Ex: day pap ck 
held of an inferior Lord, the King f 


Waſte of it. [See 17 Ed. 2. chap. 1. He ſha — 
Fiſhes, as Whales and 


9 
He ſhall alſo have f white 
Aberty. All Eftates 


King, or to thoſe that claim under his Grant. Ae e, : 
— 2, 2 8 Franchiſes, Book 2. chop. 2. Of Finfeitures, 

4. Chap. 5. | 

There are many more Prerogatives which ariſe wholly from the 


Rect of the Oxirencn Low; then are generall Ts 
Common Law. HERE eee = 


Srarue of th Prorogroe 17 Bd. >. and the» 
. The Queen is either ſhe | 


Law, and by the Statute, the fame with the Ki 
| like Power in all Reſpects. [See 1 Mar. 7 

Queen Confort is Inferior to the King, 3 
cauſe ſhe partaketh of ſeveral Re ew 
mention her in this Place. 
— The King may take an k Alien to Wife, and Int. 31. 
ed notwithſtanding ſhe is an Alien. ' ity Os Comms Low, „ 
Wife of the King, or Queen Confort, is a Publick Perſon, exempt from L 
the King, and is capable of a Gift of Lands from the King, and may 
ſue and be ſued alone (by Precipe, not by Petition) and may 
chaſe, grant, and makes Leaſes without the King. She may alfo 
in her ſelf the Poſſeſſion of ® Perſonal Things during her Life; 
the mey have en Adtien in her own Name for them: Bur bath 


22 A Inftitute of the Book I. 
and perſonal Eſtate goes to the King after her Deceaſe, if ſhe does 
ö ˙ = babes ctaatens Ae 
ill. 
"r Inf.133-2. The Queen, and the King's Son, are not reſtrained by the 1 H. 4. 
chap. 6. Concerning the Grants by the King. 
aft. 133 b. The Queen ſhall pay no Toll. 
If a Tenant of the Queen aliens a Part of his Tenancy to one, 
and another Part to another, the Queen may diſtrain in any one 
Part for the Whole, as the King may do. 


The Queen is not bound by Statute of Mariebridge, for dri- 
ving a Diſtreſs into another County. 25 


- 


owager witl 


CHAP IL 
f Subjects. And therein of the Clergy and 
Laity. Of tbe Clergy, as Archbiſbops, 
2 Dean and Chapter, Archdeacons, 


Parſons, Vicars, Curates. 


of Sub A, Perſon may likewiſe be conſidered in his Relative or Civil Ca- 


pacity as a Subject. | 
The Swbjefts are the Members of the Commonwealth under the 


Lg | E 

hors ogg faithful Obedience of a Subject to his Sovereign. It is either Perpe- 
1 1 Inſt. 2. b. nal or Te ; 
+ 229+ the Right 7 Denization, or Naturalization. If One 
2 Inft. 741. is Bors in the Engliſb Plantations, He is a Subject born. Desi sa- 
7 Rep: 4 5- tion (from Donaiſon, Donatio) is a Right to be a Subject by Letters 
Vaugh. . Patents of the King. This may dg — as to be — 
ed in all Things as a Subject; or Particular, enabling One to ſue only. 

"_ 


3 


— 


* Ligeautia Naturalis uuilis clauſtris cuercetur. 7 Rep. 10. 


de in 


5 within 
Exgliſuman is born — 
3 — — 


ters 
3 ne 5 
pay 44s 4p a dc. from the Crown. 
— Tos op) 


Temporary, ; which is an Allegiance due by Reaſon of Reſidence 
in the Kings Domi nions, or becauſe one is made Denizen only for 
Life. If One is Naturaliz'd for a Day, It is Good for Ever. a9 
t An Alien can hold no Lands by Defcent or Purchaſe, or be Te- . | 
nant by Curteſy, or in Dower. But there is an Alien Enemy and an 1 18. 

Alien Friend : tet 
until . I. 


ation, 

32.8. on a anne Aeon * Whether his Sovereign 7 

League with our King, in a Plea of Alien Born, it ſhall be tried 

Nee 7 though open Var g. 
A Subject cannot be an * though in War » wth a6. 

| King; SE bo abt os 6 Pn 885 — ona 

See the 25 Ed. 3. Stat. 2. 43 E 3. chop. 10. 5 3 Inſt. 11. 


By the 11812 W. z. chap. 6. MI Perſons, being the King's na- 
tural born 


their 


4% may inherit as Heirs te their Anceſtors, though z 
Ancefors were bers out of the Kin 1 and out of bis 
1333 re bad been natural burn 


* 7 Ann. chap. 3. Children of all aqtural dun Subjefis, N 
tho born out rr 
tural burn Subjetts. ¶ See the 10 fn. chap. 5. 


By the 5 Georg. 1. ch. 27. Artificers 1; OP BP or k 
in Our Manufattares, or to Teach 7. # to Foreigners, are to be 


dend Aliens, and to be out of the King's Protection. 
Ful ject : 


" 3 — Por 


_ 0 Inflrare 2 the Book 1 


. 1 The Queen, and the King's Son, are not reſtrained by the 1 l. 4. 
chap. 6. Concerning the Grants by the King. 
*:lnſt.133d The Queen ſhall pay no Toll. 
kf a Tenant of the Queen aliens a Part of his Tenancy to one, 
and another Part to another, the Queen may diſtrain in any one 
Part for the Whole, as the King may do. 
ö/ - —wcwe 
y + — — 5 b ſome ſa Rr 
19 ' t y Her, y 
pil « nes Hiri brought by the King. [But fee 2 Inf. 3 51 
| Paloſt18,50. mO—_— Doweger without P 


Of ** n _—_ 2 — 
Laity. Of tbe Clergy, as Archbiſbops, 
Bi 2 Dean and Chapter, Archdeacons, 


Parſons, Vicars, Curates. 


A Perſon may likewiſe be conderd in his Relative or Cicil Ca- 
as a 
2 —— 
Ale living in F | 
ns liv 
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. 1. or Temporary 

4 & 8 29- * the Sabje& by 4 141 — or — 614 way If One 

| 2 Inft. 741. _—__— Rs RX Os 

7 Rep: 4 5- tian (From Donaiſon, Donatios) is a Right to be a Subject by Letters 

— 297 Patents of the King. This may be either General, as to be account- 

ein all Things asa SubjeRt; or Particular, „ 
3 


— 


Ligeautia Naturalis nullis clauſtris coercetur. 7 Rep. 10. 


Ch. 3. Laws of England. PR 
If it is the former. and He had Iſſue within the Realm before his 
N 

one a ma 
Iſſue afterwards may inherit. Naturalization is « Right of bei 


3 
His III 


wn Fogg 
if the ſue of an Exghſhmon is born beyond So, and that We i 


the 12 W. 3. chap. 2. 1 Georg. 1. han, 
ter e 
ceſſion to the Crown, Except ſuch as are born 9 
ſhall be capable to be of the or « Mor of cither 

Houſe of Parliament, or to enjoy any Office of Truſt, either Civil or 
Military, or to hace any Grant of Lands, &c. from the Crown. 


[ See 1 Georg. 1. chap. 29. ] 


Temporary, which is an 8 us by Reaſon of Reſidence 
in the King's Dominions, or becauſe one is made Denizen only for 
Life. If One is Naturaliz'd for a Day, It is Good for Ever. 


t An Alien can hold no Lands by Deſcent or Purchaſe, or be Te- 5 Rep. 504. 
nant by Curteſy, or in Dower. But there is an Alien Exemy and an W 18. 
Alien Friend : An Alien Enemy cannot fo much as bring an Action 3 124. . b. 

_— : Bat en Aon Firznd hell maintain an =s 
5 \dminiſtrat Ge. and Perſonal Aftions. 51.16 

cars, for Habitation 105 * 


Gs 129. be 


OTROS OUS [Seo the 
yore bee pony Aung fs a. Whether his 


King; for be is to be uſdd as 8 Trayter, 
See the 25 Ed. 3. Stat. 2. 43 Ed. 3. chap. 10. 


By the 11& 12 w. 3. chap. 6. Al Perſons, being the King's na- 
tural born 45 inherit as Heirs to their Anceſtors, thouzh 
their Anceftors were burn out of the Kin 's Allegiance, and out of his 
—_— s bad been natural born 


By the 7 Ann. chap. 5. Children of all natural zn Subjefts, 

the born out o obe lion of obs King, fall bs declared me: 
tural born Subjetts. ¶ See the 10 gun. chap. 5.] 

By the 5 Georg. 1. ch. 27. r beyond Sa to work 

in Our Mann ati ares, or to Teach T1 to Foreigners, are to be 
deem'd Aliens, and to be out of the King's Protettion. 


Subject 
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— ay be divided into Clergy and Laity, Nobility and 


Nobility and Commonalty, we ſhall 
conſider thoſe of the Military State. \ 


This is the General Diviſion of Subjects; we ſhall be more parti- 
cular hereafter. 
ol the Cler- I. The Clergy (from e, Furt) are thoſe that are choſen to be 
BY: the Lot and Inheritance of God, and are from the Noiſe 


and Buſtle of the World, that they ve Leiſure to ſpend 
| their Time in Heavenly Meditation and Prayer, The Clergy are 
2 Inft. 121. called Y Clerks, and are either Regular or Sccular. 
1 Inſt. 93.b. Theſe are 2 Regular which live under certain Rules and are of 
* ſome Religious Order and are called Men of Religion, or The Re- 
* "oi 51» ligiows. Such are all Abbots, Priors, Cr. There were 118 Mona- 


„ CErner CF ESIeR WES TEES CECLOS 
of Parliament. 


But By the 27 H. 8. chap. 28, 31 H.8. chap. 13. 32H.8. chap. 24. 

37 H. 8. chap. 4. 1 Ed. 6. chap. 14. A Abbeys, Priories, Monafteries, 
and other Religions Howſes, and alſo all Free Chapels and Chauntries 

perpetual, were diſſolved, aud their Poſſcſſions given to the Crown. 


4 * The Secular are thoſe who live not Seen of | 


the Religious Orders, 7 

Parſons, Vicars, Curates. 

ist. 3. The Church ought to deve all the of one b under Age. 
of Ones Law thes the 


And the Clergy had g 
4 by Magna Charta, and other antient 


Laity, which are con 
_ Statutes. But theſe Privileges are loſt, the Clergy being 
der general Words in later Statutes. So that Clergymen 
3 S 
larly excepted. Indeed they are not forced to undergo 
[73-115 Teufen Ober, by reaſon of their Lands; to ſerve on Juries, 
: Inſt. 3, 4 e Leets, or preſſed to ſerve in the Wars 
1 Nemer.0g. in PETOn tho they always are obliged by Statutes to contribute to 
22 Infi. 4. 


enen 
Bodies are not to be taken upon Statutes Merchant or Staple, or a 
Recognizance in the Nature of a Statute Staple (for the Writ to take 
the Body of the Conuſor is $i laicut fit. See Weſtm. 2. chap. 18.) Or 
© 2 loſt. 492. perhaps, he that beats a may ſtill be obliged to do © Pe- 
* nance in the Spiritual Court; See 13 Ed. 1. ] or a Clergyman may 
not be arreſted in the Church, or Church-Yard, while he is a 

on Divine Service, Cc. [See the 50 Ed. 3. chap. 5. 1 Rich. 2. chap. 16. 
But theſe are all the Privileges remaining on Civil Accounts. They 
* 2 Inſt. 636. are uſed like other Men in Criminal Caſes, * except a ing i 
vob. 35, the Hand for Felony; from which, upon 
H.P.C. 233, or the Ordinary s Certifieate, they ough though 
235, 239 they have had 1 the Privilege of the Clergy for a Felony, yet they 
may again have their Clergy, and fo cannot a See the 
4 H. 7. chap. 13. 32 H. 8. chap. 3. 34 & 35 H. 8. chap. 14. EA. 6. 
Chap. 12. 5 Anne chap. 6.] 1 

3 


— — 
ns 2— 


> Feclifia oft ura ætatem, & in cuſtadia Domini Regis. 2 laſt. 3. 


net 


Ch. 3. Laws of England. 25 
In the Clergy there are 4rchbiſbops, Biſbops, Deans and Cha 
ters, Archdeacons, Parſons, FVicars, y and — foe 

Ao ede the chief of the Clergy Province only; Archbiſhop. 

1. 15 | | in one i only; A : | 
I e UT ns Power oi 

King, 


biſhop is the Or- 
ſhop has no Juriſdiction over the Subjects of the Few 


_ unleſs 
in his Fiſitation, or upon als. | But ſee the 23 H. 8. chap. 9. ]! 
YC 2 Canoniſts) is he that 2 * x Inſt. 96. as 


riſdiction in his own Right, and not by ion: And this Name is . 358. 
only applied to a Biſhop, or any other that hath an Original Jurif- 3 Rey. 41. 
diction in Cauſes Ecclefiaftical. But in ſome late Statutes, 


Opti 


By the, 21 H. 8. chap. 13. Each - Archbiſhop may retain eight 
apa 1 


By 


E 
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By the 25 H.8. ch. 21, The Archbi . 

i e 
) were formerly granted by the See of Rome ; and 
Diſpenſations to the as well as to bis Sab- 
e is new, the King and his Council are to be 
Diſpenſations, Ge. not 10 be granted out of the 
in any other Manner. 


ithſtandi negative Clauſe in the A, the s Au- 
| remains as before at Commen Law; the + Kings An 
cnbld bythe Sue to have a concurrent Power with King. 
T the Diſpenſation is to be in 1 it 
is Prudence to have it confirmed too under the Broad Seal. 
Rr theſe not 
within his own Province, but rhe Province of Jerk, by Virtue of 
2 the Statute allowing only to the Archbiſhop of Tork, 


—_— — diſpence as were wont to do by the Com- 
32 dn Te [See of the — 
Book 4. chap. 


Virtue 1 the Right of Conferring Degrees of all 
is veſted in the Archbiſhop of Canterbury. 


"Tf an Archbiſhop reigns, it EC W—ge ya 


the v Temporatties of an A „during 
See, it belongs to the King, Ar 
Arr. 3 


Sn | As to the Cuſtody of 
SER 
n a Bi 


- — gra 11 44.— and this Power is 
4 e But the Bi i Walt wer. 


is an Ordi 2 
69. 9 e on, and there- 


fore the Guardian r 
Upon His  Comſecration, He has a to his Tem 


Für. 880, which He hath an Abſolute Fee. He cannot fue for 


1 Inſt. 67. 4. 
lies! Fade! f 
 Godolphin's R . Canon. for the Order of making a Biſhop. 

He i Overſee ofthe game ef Gs Pragte os 
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ſhall viſit them. [But ſee the 2 H. 5. Kat. 1. chap. 1. 25 H. g. ch. 21. 
31 H. 8. chap. 13. 14 Eliz. chap. 5. 21 Fac. 1. chap. 1. and fee of 
Corporations, chap. 8.] When he viſits the Clergy he hath a Fee 
called Procuratiomt, in lieu of an Entertainment that was to be 
procured. He may confecrate Churches and Altars, ordain Prieſts 
and Deacons, admit and inſtitute Prieſts into Benefices, confirm after 
Baptiſm, ſuſpend and depoſe the offending Clergy, impoſe Purgation 
and Penance, excommunicate both Clergy and Laity, diſpenſe | 
granting Licenſes and Faculties. [See 3 H. 8. chap. 2. For Phy 
cians and Surgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. chap. 4.] 
For Schoolmaſters grant Probate of Wills, and Letters of Admin 
ſtrat ion of Inteſtates Eſtates, (5c. . 
He is regularly the immediate * Officer to the Higheſt Courts of · 1 Inſt 134. 
Record in Cauſes Eceleſiaſtical: None but the King out of his Courts 
of Record, can write to the Biſhop to certify Ex communication, , _ Nes 
General Baſtardy, [See the 9 H. 6. chap. 11. ] Mulierty (i. e.) Le- 
gitimation, . or Lawfulneſs of Matrimony, Gc. . 
Every Biſhop hath his Chancellour (i. e. the Principal Official) and 
his Vicar General, commiſſion d by him to aſſiſt in all Matters and 
Cauſes Eccleſiaſtical, within his Dioceſs. * The Offices of the Prin- Lyndewode 
cipal Official, and Vicar General, are two diſtin& Offices, tho they Ng rag. 
ſhop to ſome certain Place of the Dioceſs to aſſiſt him; and in moſt quens, verb. 
Cates hath the Authority of a Principal Official and Vicar General, gu. ”_— 
If the See of a Biſhop is vacant, the Archbiſhop of the Province 
is Guardian of the Spiritzalties, by Preſcription here in England, 
as before obſerv d; tho by the Canon Law, the Dean and Chap- 
ter was to take Care of the Spiritual and 'Temporal Juriſdiction 
belonging to the Bi the Spiritualties 


The Guardian 
hath all manner of Juriſdiction of the Courts; as the Power of 
granting Licenſes and Diſpenſations, Probate of Wills, Adminiſtra- 
tions, c. during ſuch Vacancy ; and of admitting and inſtituting 
Clerks preſented to them; but they cannot (as ſuch) conſecrate or 
ordain, or preſent to vacant Benefices, To 
The Cuſtody of the ) Temporalties of every Biſhop, (as well as » F. x. B. 32, 
of an Archbiſhop) after the Sees are vacant, belongs to the King as 34. 
Founder, during the Vacancy ; fo that no Subject can claim the Tem- * 
poralties of an Archbiſhop or Biſhop, by Grant or Preſcription: 
2 During the Vacancy, The Freehold of the T ties is in the * 1 Roll. Abr. 
King. The Temporalties are all ſuch Things as a Biſhop hath by *** 
Livery from the King, as, Caſtles, Manors, Lands and Tenements, 
Advowſons, Tithes, &c. Tbeſe the King may commit during 
the by ys [See Magna Charta, chap. 5. and the 14 Fd. z. 
chap. 5.4 1 5 

Y When an Archbiſhop or Biſhop hath done Homage to the King, : 1: 67. . 
and received his Temporalties of him, he hath them in a Fee- im- 34 Þ 
ple abſolute, and may maintain a Writ of Right. — 

A Biſhop muſt pry to the Archbiſhop, not to the Dean and 


Chap 25 ho 21 H. 8. chap. 13. Each Biſhop may 2 fax Chaplains. 
By the 25 H. 8. chap. 21. 4 Biſbop may di 
cuſtom d, notwithſtanding, &c. 


ſpence in Caſes ac- 


E 2 | By 


—_ An Inſtitute of the Book I. 
By the 26 H. 8. chap. 14. There may be Biſhops Suffragans in 


fereral Towns. 

[Sc the 32 H. 8. chap. 10. For placing the Lords.) 

By the Ann. chap. 24. Four 2+ars are allowed to Archbiſhops and 
Biſhops to pay their firſt Fruits ; with a Proviſo in Caſe of Death. 


[What Leaſes - wa may be Sce of Leaſes and 
ap. 3. 


Confirmation, Book 2. 

Dean and 3. E ſhop and Biſhop hath a Dean and Chapter, and 

Chapter. A Bi op may have © two ers. 
e IInſt. 301.4. The Dean (Decanns d Size ten, for at firſt he was over ten Ca- 
© 1 Inſt. 95. a. nons and Prebendaries) is an Eecleſiaſtical Secular Governor next 
under the Biſhop, and is Head of the Chapter. The Antient Deans, 
as the Dean of Jork, St. Paul's, &c. are choſen by the Chapter, by a 
Conge  elire, (or Licenſe to proceed to Election) from the King, 
as Biſhops are: And (the King afterwards giving his Royal Aſſent 
they are confirmed by the Biſhop, who gives his Mandate to have 
them inſtalled. But the new Deans (which are either newly tranſla- 
55 ted or founded) are Donati ve, and are inſtalled by the King's Let - 
© Davis 46, ters Patents, without Election or Confirmation, © and are viſitable 
47. only by the Lord Chancellor, or by ſpecial Commiſſion from the 
King. But the Letters Patents are preſented to the Biſhop for In- 
ſtitution, and a Mandate for Inſtalment goes forth. 
*1Inft.z25.b A Dean that is ſolely ſeiſed of a diſtinct Poſſeſſion 


. ſolute Fee in Him, as well as a Bi 


College, as at Weftminſt 


1 „ 
b Dyer 233. . Dean and Chapter doth confirm Grants, (5c. * the 
Dav 47, 48. Dean muſt join with the Chapter. A muy Dean cannot make 
a Grantor Confirmation, unleſs the Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean : 
And then Confirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
gative Voice. ¶ Sce the 33 H. 8. chap. 27.] There muſt be the Con- 

ſent of the major Part, and their Conſent muſt be expreſſed by fix- 
ing of their Seal to the Deed in one Place and at one Time; either 
in the Chapter-Houſe, or ſome other certain Place: For when they 
meet in any Place, that is the Chapter-Houſe. 
It was thought neceſſary, That every Biſhop ſhould be aſſiſted with 
a Council, (ↄig.) a Dear and Chapter, to aſſiſt him in Affairs of Re- 
ligion, and in his Temporal Concerns; 1. To conſult with him in 
* Rep: 15 ——_—— Controverſies in * Religion; to which Purpoſe every 
: Inſt. 103. a. Biſhop hath his Cathedra in the Chapter. 2. To conſent to every 
Grant which the Biſhop ſhall make to bind his Sueceſſors: For the 
Law did not judge it reaſonable, to repoſe Confidence in the Biſhop 
alone with the Diſpoſal of the Inheritance of the Church. But the 
Dean and Chapter hath nothing to do with that which GP 

a as 


1 part) abe 
hath a Part alone in Right 


without t Dean. 5 
a 4 


G il. A R — ay ate Ma- . 
| . their Stewards 

cep Courts. 

 * The Refignation of a Deanery may be made to the King, as well - Nen. 46s. 
as to a Biſhop. Rep. in 


1 
|  — 
By the 25 H. & chap. 20. The Dean and Chapter muſt left we 
Perſon to be Biſhop whom the King names, &c. 
By the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury 
are Guardians of the Spiritualtie of that — during the 


Vacancy. 


| And if the Archbihopick of 275i is vacant, the Dean and 0: Kal 
there alſo are Guardians of the Spiritualties. 223. 

Fee the 31 Elis. chap. 6. againſt Abuſes in Elections into Cathe- 
r Cc. 6 Ann. chap. 21. Concerning the 

Statutes of Cathedral Churches founded by King 258. and the 6 dum. 

_—_— — como edt] 
Firſt-Fruits, 
How the Grants or Leaſes of a Dean, Prebendary, Oc. muſt be 
confirmed. See of Confirmation, Book 2. chap. 3. 

There are ſome Deans in Exzland without any Juriſdiction, as 
the Dean of the Chapel Royal, the Dean of the Chapel of St. George 
at J/indſor. And ſome Deans there are without any , and 
Doan of Barr,” oy fome Juriſdiction, as the Dean of Odi, the 
of Battel, Bockin, &c. | 

The Power of Reral Deans is almoſt extinguiſhed. 
hay nyt one hand e 
is a one that hath obtain d an Eccleſiaſtical Dignity in a Ca- 
thedral Church, and a Juriſdiction over the Clergy and Laity, — 
after the Biſhop, throughout the Dioceſs, or in ſome Part of it only 
the Cathe- 
what 
he 


But he cannot regularly exercife any Juriſdid ion within 
dral Church. And indeed he hath no original Juriſdiction, but 


An Inſtitute of the 


30 5 Book I. 
he hath got is from the Biſhop, either by Preſcri —— 
tioz, and (as the Dean and W 

q 2 Cro. 556. from him; and he is al to be an 1 Ordin , becauſe now 

Lev. 193. he hath a of Epiſcopal Power in his own ight. [See of 
Archbiſhop, ante. ] 


An Archdeacon therefore may 
n iption: 

to Procurations. ————— 
he may enjoin Penance, ſuſpend, excommunicate, prove Wills, grant 
Adminiſtrations of Inteſtates Eſtates, c. and hear Cauſes of Ecclefi- 
aſtical Cognizance. In many Places Archdeacons do grant Licenſes 
and Faculties. 

i ivems Partof the donhtocen's Offs to examine the Candler 


* and Lirchfeld, do ind: ng oh ty we fr dr whe of a free 
ire 5 nd tobe induced by the Patron, An * bro 


He hath «n zal (or 1 ben whom, 
as well e an lies to the Biſhop of 
| 2 * 8. ch. 12, and of the Archdeacon”s chan, 


fink. 306 e ad at 


a. & " Puke Reudkdio, hens be that noon NIK 
| Church, and & feifed in Right of his Church ; that in his Perſon the 
Church might fue for and defend her Right, and alſo be fucd by 

* 32 any that have an Elder Right. The Word Eeclefia is alway s applied 
9 as Ficaria is to a Vi : But the Word * Par- 
ſon, in a large Senſe, includes alſo, Vicus Prebendaries, Gr. 

2 Inſt. 363, A Church, in a ſtrict Senſe, ſignifies the Building only ; * and if 
it hath Adminiſtration of the Sacraments and Sepulture, it is in Law 
adjudged a Church: Theſe Divine Adminiſtrations make it a Church. 
2 3 Inſt. 203. ) Any good Chriſtian may build a Church without the Licence of 
the Biſhop; but the Law takes no Notice of it as a Church till it is 
conſecrated by the Biſhop: And this is the Reaſon why Church 
TN Ou : IT ITO 

b Bi 

A Pans. <r 6 Retary, & © Tas Cond entered with 

a Houſe, Glebe, and Tithes, Gc. and nd. cnet were all 
—— Glebe is the Church Lands excl of the 

— Tit 
2 Roll. Abr. * A Chapel of Eaſe is that which is built for the Eaſe of thoſe 
34, 341. Pariſhioners who dwell far from the Parochial or Mother Chuoch: It 


— | 
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11 


I 


13 


1 


322 
E of the 205 of the Charch. 


= 


11. For bui 


chap, 


b 


ER” 


and 


eff 


and 


about Loudon 


See the 10 Aus. 


An Inftitute of the 


Book L 


By the 13 Eliz. chap, 1 2. One cannot be ordained Prieft, or ad- 
mitted to preach or adminiſter the Sacraments, under twenty four 
Tears of Age, nor unleſs be bring wo» he a Teftimonial of 
his honeſt ife, und of his profeſſing ne of the thirty 

nine Articles of Religion, in the Tear — and unleſs be is able 
to render to the Ordinar „ iz Latin, ac- 
_ cording to the ſaid s, or have a ſpecial Gift to be a Preacher; 
27 he be admitted to the Order of Deacon, or the Miniſtry, 
— he Hall faſt þ 4-6 the ſaid Articles. All Diſpenſations 
to the Contrary to be 


Therefore if one is made Prieſt before the Age of twenty-four 

compleat, he can never be a Statutable Parſon. 

To ſubſcribe the thirty-nine Articles with this Addition. (eis.) 

— N. I the ſame are agreeable to the Nerd of God, is not 
: according to this Statute ; becauſe the Statute re- 

: 4 v 5:3. quires an abſolute Subſcription, and without Reſerve. Note, That 


this Act confirms and eſtabliſhes the thirty-nine Articles. 
* Proface to "ne Bebe cot ren, cptets bovuntetiers Yen | 
tion Service, of Age, unleſs he have a Faculty or Diſpenſation gives a La- 


8 titude to the Archbiſhop to diſpenſe with one to be made Deacon at 
What Age he pleaſes. But he cannot diſpenſe with the Age of one 


that is to be made Prieſt, becauſe that Age is fixed by Statute. 


By the 1 W. & M. Sefl. 1. chap. 8. He that is to be admitted 
Pri or Deacon, muſt take the new Qaths of fans and Su- 
macy befere his Biſhop, &c. [ See 1 Eliz.chap. t. ah +3 
7 By rhe 31 Eliz. chap. 6. If any Perſon Boll receive dis 
4-4 any Reward or Afſwrance there (all ordinary Fees ex- 
cepted) to procure the Ordaining of any Mimifſter, or of giving Orders, 
or Licence to preach; then eve: "efending hal forfeit 
forty Pounds, and the Perſons ſo Jae, ordained ten Pounds : 
And if at any time within ſecen Tears next after ſuch 
tring into the bs Miniſtry, be ſhall take any _ or alle 
Promotion, it ſball be void immediately after Inda 
By the 15 Car. 2 chap. 2. Perſons in _ =— may exerciſe 
Temporal Juriſdiction. 


Preſentation. 7 See of „ Book 2. 

g—_—_ _— be Preſented to a 
ae or Vicaridge, Gg. by the Patron: That ; is, the Patron may 
: — his Clerk to the Biſhop of the Diocefs, to be inſtituted to kis Church, 


2] 


Ge Low of England 


the Cauſe of is Refuſal Z 
is of ill Life and a Schiſmatick i 


3 * For whether the Cons bn T 

ave of ere 

is Judge of the Ability, he is not the ultimate | ® 

Refuſal for Inf in Learning, it hath been adjudged, ® That - show. Caſes. 

the Ordinary is not accountable to any Temporal Judge; and that 5: x 

in Literaturd minus ſufficiens, Cc. is a good Plea, without ſetting 

forth the Rin of Learning, or the degrees of it, ® That the Preſentee „ Roll. Abr. 

has a Benefice already is no good Cauſe of Refuſal. For Crimes 355- 

that are* Mala is ſe, as Incontinency, Drunkennefs, Perjury, Cc. be p. 88. 

may be refuſed ; — 

haunting Taverns, Ge. 

ia Biſhop once refuſes a Clerk for Inf 
rn 

See the 31 Eliz. chap. 6. 2 SFr. r 

2. chap. 2. ] 

for Infiteron, © When the upon Examination finds * rI=t3444 | 

ify'd in all Reſpects, he Adwits him, or approves of 33% 

actually iaſtitates him in theſe Words, from a 

. eee Inſtituo te Rectorem Ec- 

cleſicæ parochialis de A. cum Curã Animarum, & accipe Curam tuam 

6 mean. The Biſhop (or Vicar General if his Patent 

impowers him) may inſtitute as well out of the Dioceſs as within it, 

for this Power is not local. If the Inſtitution is ſuſpected to be void, 

r itntion hath been 2 Roll. Abr. 

the Title of the preſent in- 


, By the 26 Bis, ins 6 A taking a Reward for Inſtitution, is 
Fabre of the double Value of one Tear's Profit, and makes the 
Living void. hs 
By the 13 Eliz. chap. 12. Thoſe that are to be admitted to any 
Benefice with Cure, ſubſcribe to the thirty-nine Articles, in the 
Preſence of the Ordinary. [ See the 36 Canon of King Fames, and 
the 13 & 14 Car. 2. chap. 4. ! for Uniformity, Gc. 1 V. GC 2M. 
chap. 12. in Relation to the 39 Articles. And ſee the different Et- 
feds of Juſtitution and Induttion poſt.) 


ighbouring 
ſelf cannot be perſonally preſent) to act for him. 
The Induttion is by Delivery of the Ring of the Church- | 
Door, or a Bell Rope, to the newly inſtituted Clerk, that be may 
975755 
If the Arehdeacon ® refuſes to induct, or to grant a — to »F.x.3. 4, 
tee. ated * 2 Rep. 128 


tor 


e Infliute of the Boote L 


e enen 


c Nen [ See of Seb 
— ante. the Writ De oi Laicd Remo- 


1 
, Ne. © Hoes cm an Inſtitution, a Clerk is preſent- 
—_ enn for it is 
„Roll Abr 7 enly « Breach of the Canen Low. 
28. * By [uſftitation only the Clerk is compleat Parſon as to the Cure 
. of Souls; but as to Temporalties, as the Glebe-Land, Tithes, Ge. 
4 Rep. 79. he hath no Freehold in him till Induction; nor can He grant, or let 
them, or ſue for them till Induction. 
*2 loft 358. * By Inſtitution, the Church as to all common Perſons, is full, 
M te Ting Ul [ But ſee of ur patio, 
Book 2. 2 
name ini Digi, Prbends Gen ae 


Parochial Cures. 
re Bf 


Obſerve now by what hath been ſaid, That by 
Orders, Preſentation, Inſtitution and X . one may be 
a Parſon of a Church. 
yet great Difficulties in following a right Method to the 
Solemnities required to ſecure the Title, which may be learned 
amongſt other Books) from Sir & Be; Parſes's Cle, chap. 6. 
( laſt Edition) Vatſan's Clergyman's Law, chap. 15. which give 
particular Directions, too long to be here inſerted. L See the z 3 Elia. 
chap. 12. 13 & 14 Car. 2. chap.4. 25 Car. 2. chap. 2. 1 & M. 
chap.8. 13 © 14 U. 3. chap. 6.] 
There arc other Ways by which one may gain 2 Title to an Ec- 
Collation, Donation, Union, Appropria- 


giving of Benefice a Biſhop, which 
led 282 


Eee before the Biſhop or Ordi- 
nary of ths Ginon, cxrprring. i Wy. 26650; 6 4 And if 
Hess to have a 
ES 


5 


to 


7 
F 


10 


LEY 


But by reaſon of ſeveral Statutes, there are 


Ch. 3 Lm England. 


Unios is when a Chureh is united to a Church, of which one was 
before poſſeſs d: It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where fuch Churches ſtand, and of the In- 
cumbents of them, and of the Patrons, according to the Common 


Law, or according to the Statute of the 37 H 8. chap. 21. 17 Car. 


: 74 


1 
1 


45 


1 
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It 


: 
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the King 
„ as when 
he is ſeiſed 
ation, — 8 Inſt. 46. b 
— 
idee ; for that 


Rich. 2. chap. 6. 4 


- bay waſt be ſufficiently endowed. 


ations a Vicar 


that conſiſts of iefts. But now, 


. By the ns and bis Patentees (thoag 
loed Mi | | a le. 


4 by Commentam, the Law. 
to the Care 


*% Commen»- 
dam. 


of a ſufficient Clerk till ie may be conveniently fupplion 
—— 2 + 


— -- . 


542,601,790: 


3 Lev. 381, | 


382. 
414 


mentioned Valuation. [ See the 26 
There was a Valuation of 


— 


n Inflitute 


of the 


the 26 H. 8. 
es 3 
P- 


the 25 H 8. chap. 21. and 


Diſpenſation. 


|, and 


n 
Eeclefaftical I Ning 20 


Hare or Tenths. 


A 
the 23 H. 8. b. 11. till 


Litigious) 


— — 
This muſt be for Life, as other 


3. 28 H. chap. 11.] 


Ed. 1, 


The Farmers of ſpiritual Perſons fall 


By 


. 3 Lav Tar of England, « 
— — 


I 


23 ** Reffories not above fem Marks earl, is the King's 
FFF 
that die, or are removed before all the Payments are due, their Pay- 

ments ſhall be 9 their Continuance is the v. 


155 
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728. 
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Non-refidency, 
1 abſons bimſef, br 
tute That he that ents on. 
Nr 
ed of Treaſon; or an Officer qualified to retain a is removed 
from his Place, the Retainer upon the Statute is 
will ant Buca in Ears Rings. 


he 28 H. 8. The Chancellor, 6— Gam) 
a9; Ree of Oe cad Bi Doors of the Chair, and Read- 
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Book 1. 


An Inflitute of the 


= 
. 
* 
Ed 


= 


— 


1 


. 


5 


2 


rt 
11 


32 


8 


: 


. 
. 


: 


* 


IL 


10 


IF 


- 


174 


5 


2 


[| 


f 


33 
2 
£ 


Hy] 


$297 


518 
8. 2 


jj 


if 


—— _ 
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10. If fraudulent Gi 
Perſe, ad 


recovering 


chap. 


E xecators 


— 


sheir Swcceſſors fr 


1 


@7 Lows of England. 


Adminiſtrators ; the Succeſſors ſhall have like Remedy 
1 gang ie Ga, — aug 
a wore Av rp 1 1 
4 chap. 1 - 


Recovery 
may Ceaſe to be a Parſon. 

2. One may * Ceaſe to be a Parſon of a Church, 1. By Death, *1Inft.120.2 
2. By C ſion, which is by taking taking a ſecond Benefice with Cure of Souls, Ines. 


contrary to the 21 M $8. chap. 13. Gc. before-mentioned ; J or con- 331, 353- 

trary to the Canon Law, withane Difpentinion, when the Gf Bono 

hiv is under cight Pounds Annan : This is properly called Cef- 

— made by taking « Deanery, Archdeaconry, Pre- 
bend, or Regen with Viewidge codons, de they eve oat Be- 

nefices with Cure within the Statute, but excepted. [See 
n 75 10 79, 117] ALAN 
„ his Benefice is n 

oY See {See Of a Qmmendaw, cr 4. By Refix 

| Biſhop, the immediate Ordinary, * in whats 

accept or refuſe the Reſignation. * 

in Law as Renuncio, Cedo, Dimitto. 


7. 
22 ener. 


— — oo 0 
before a Nota- . Nen Abr. 
does not make the Church void. 350. 


AR. <A Donative muſt be reſigned into the Hands of the Pen. tat 3444 
cones Bike. okay, 6. concerning Corraps Refignations.] 5. By De- 

as upon 1 31 Eliz. chap. 6. 12 Jun. 
* 3 of Adcowſors, 2. chap. 2.) By maintaining any 
Foreign Power. oo 5 le 


ne contrary to 
the nine Articles of Religion, and perſiſting therein. [ See 13 


Elis. chap. 12. ] Or to make the Declarations in the 
Quid, a ned es ole the he ker 
See the 13 EA. 12, 14Car.2. Or by neglecting to 
N 
Benefice. [ See the 13. 6. 1 Georg. 1. 13.] By 4bſence 
- 2 


2 
ion. [See 1 Eliz. chap. 2.] e 


22. 


wil 


Vicar. 


Dilapidations, 
Vicar ( Vicarias, quaſs cice fungens Refforis)'s the Prieſt of 
Pariſh where the predial Tithes are : 'The Parſon 


ae Vicar was a 


bo 


+ 


H. 
The and Glebe is in him; 
in foe Cakes he i etwemed to have a Fee-bmple ger In 


FEE Poor Clergy, &c. fp oy, of 
chap. 4. Concerning the Endowment of Poor Vicarages and Chapel- 

_ ries in the Weſt-Riding of the County of York. am 1. chap. 10. 
Fas Bo bewer Malone vy 5s quay 


II 
is to take an perpetual Reſidency, w Biſhop 
diſpenſe with. The Satztes concerning Refidexce, Plaralities, 
Farming and Merchandizing, Difturbance of Miniſters in Execu- 
tion of their Office, and concerning Dila Ge. alſo relate 
to them, as well as to Parſons; and one may Ceaſe to be a Vicar in 
. [ See therefore of Parſas throughout, 
antea. 

J. A Carate is he who the Incumbent (Parſon or Vicar) 
and effciates in bis Stab, nm ory that Officiates 
in a Can (woes: e by the Bhp or Or 


acancy « 
Sequeſtration, * | Eliz. cha 2. 14 Car. 2. 

13 Elis. chap. 20. and Tit. he * P 
There are P | Curates as well as Te 


chap. 8. 2 A. chap. 11. 12 Ann. Sf}. 1. 4. 1 I. | 
— — 8 — * 


3 By 


Rees 


He grants ſuch Licence) a 
s than 20 |. to be 


NES TT DET pn 


cd him in the Office; b but if he is unjuſtly deprived; a 
e 
the Biſhop or Archdeacon to ſwear him when he is elected. 
looks upon him as an Officer for Life, and one that hath a 
in bis Place, and not as a Servant; and therefore will not ſuffer the 


I Court but him for 
Eecleſiaſtical to deprive him, I- is with 


Miſdemeanor by Cenfures. The 
to a Sexton that has a fix'd 
Thus much of the ; which is fit to be known by the Stu- 
dents of the Common Law ; ; tho' many Caſes relating to them are 
TL (hom and the Prople) the People eſpecially fo 
II. Laity are of 
call'd as diſtinct from the Clergy. 


a CHAP. Iv. 5 


. — r 


I. 1 2 cer of the Realm are divided into Barons, of the Ke 


bility. 
11 Int. 1 56. b. 


aa Dine of the "Book 1 


- — — — 


'r Inſt. 16. have a Title of Nobility and Dignity by Creation, 
—— Preſcription. 
® 1 Inft. g. b. i- By Creation either by Writ, or Letters Patents. ® By Jſjie i 


OS the moſt ancient Way, and gives a Fee- ſimple in the 
Words of Inheritance, (ois.) To Him and bis Heirs. Yet the King 
may limit the general State of Inheritance to Heirs male, or to the 
*: Inf,:6.b. Heirs of the Body. * As foon as he fits in Parliament by Virtue of 

this Writ, his Blood is enobled, and he is a Peer. But if He dies be- 
fore He fits in Parliament, He is not ennobled. I he Bare Direction and 
Delivery of the Writ hath no Effect. By in Parliament His 


*1 loft. 16. b 1 to Him and 1 1 


I 


15 


F 


6 Rep 33 Degre ofthe Nb, remain 
— — 

Degree of the ty; 

inferior in 


By the 25 H. 1 22. . The Dignity of the Crocn is dſeendible 
to the eldeſt Danghter alone, aud 10 her Poſterity. 


RA ka, 4 as thoſe that have continued Barons beyond 
Memory of 
t1Inft.16.b. A Duke, Earl, Gc. of : another Kingdom are not ſued by thoſe 
_ Names here. Duke or * no Duke, Earl or no Earl, Baron or no Ba- 
© te ny, hall bo wind by the King's Woit, or the Rovers of Prrflamene, 
ury : But Duttck or av Dernnth, Ov. by inlay, 
5Rep 31 ſhall, as 2 Matter of Fad, be tried by « a Jury. 
70.b. * But there are Barons by Seccefſion, and thoſe are the 
* L IE OT 
> lng. 5,6, 7, Poſſcſhons of their Biſhopricks have been converted ) are call'd by 
79 Writ to Parliament, have always had Place in the upper Houſe, and 
No are call d Lords ; But there are no Feudal Barcnies or Ba- 


EY Tenure at this Day . The T Poſſeſſions of 
22 ny i II 
1 yr that is in the Nature of a Barony. The = T- -; pay for 
7 te want tab. os 7 7 


Inſt. 
onght not zo 


EE 3. Stat. 
|. »9o 

1 may add that there Peers alſo by Office, as Lord Keeper, 
Lads vy-Seal, Lord T 285 


— when the Offs is determine, 
theee is as tied of Wits Proman 


Lets now examine what the Law fas particular tothe Caf 


e 


d Exe- 4 6 Rep $2, 
aa ge pad n eL 
Affairs; and becauſe the Law does preſume dere ä 


. If a Peer of the Realm is 
Plaintiff or Defendant whether Lord Spiritual or Temporal) a 


muſt be return d of the Jury. A Peer is not to be put on . 116.156. b. 


om If he is Defendant in a Court of Equity, he is not ſorm to 

Anſwer, _— —_ _ n 
Peer. But when he is a f Witneſs rial, he ought to be * , Rep. 49. 
e. 
fon, Felony, Cc. ſee of the Curt of the Lord High Steward, Book 


4 chaps 1: and of Trial in Criminal Cafes, 4 chap. 5.) 
Weſtm. 1. None any ff ſlanderous 
rn nfo» oe Dy of Aur 


CC ˙ the ute, [oe * Ih 15, Ge 
ſonment, rs See 2 Haff. 225, Ge. 
By the » Rich. 2. chap. 5. None deviſe or tell any f. 
. 7 Faden 5 
Kal, Steward of the King's Hoaſe Es, any 
Diſeard or Slander may ariſe, or Miſchief come to the : 
Pain of Puniſhment, a: is ordain'd y Welt 1. 8 
n chap. 11. Whew one bath 101d falſe we 
Lies, IA bp 4 E 
Author, Sand e imprien be ll e 
/ King's Council, notwithſtanding the >; 4 mon 


RS is a © General Law, of s 4 Rex. 13. 
n 
may be ® indicted, 5 Rep. 125. 


, On i ye 
q + dy moans pods bog bodies 
fully b 


—— - cw. 4 
quam 


77 Inflitute of 1 Book I. 
the Name of the King and the the 
| e ISS 


the Honour of Great Perſons. Yet a 
in a Scandalum Magnatum, ſetting forth 


extrajudicial Slanders; and fo it is 
be falſe which is alledged 
in a hurt, no Adion de Scandalis Mognatum lieth. | 


By the 1 H. 5. chap. 5. If a Peer is a Duke, Marqueſs, and an 

Earl, &c. he muſt be named in legal Proceedings the werthieſt 

| Name of Dignity, (via.) By the Name of Duke, &c. | 

By the 21 H. 8. ch. 13. 4 Duke may have 

_ queſs and an Earl five, a Viſcount four, a ſlr, © Bros cheve ; 
Dwtcheſs, Marchioneſs, Counteſs and Baroneſs, (being Widows, 

22 [See 4 Rep. 89, 90, 117, 118, 119.] 


By the 3 1 H 10. The of the „Lords of 
Ot Jag” Corky en 
Of the con- Il. The Commonalsy are divided into ſeveral Degrees, as Knights, 
— — — 1 — And as every one of the Nobles 
N... GEGT ENS GOT GLgEn: So it is of 


— 17 Car. b. - <p, wh 
auire ( Armiger ) is a Name that is 
liament to denote an Eſtate and 


„ Inf. 995, 3. 11111 of Arms. There is 
667, 668. but a {mall Difference betwixt an Eſquire and a Gentleman. There 
may be Gentlemen by Office and Reputation. And if one is ſo r . 

ted, he may be call d fo in legal But if he is named 
man, he cannot abate the Writ, as a real Gentleman may. If a Gen- 
tlewoman is named inſtead of in any Original Writ, 
Appeal, or Indictment, ſhe may abate and quaſh the fame. In other 
Caſes, Widow, o ligle Woman, are good Addi. = 
4 


Ch.4q Laws of England. 5 


Sr taint 82 
Degree. rr he may have 


5 Freeholder that = 134. 668. 


rien G W ⁰’ ¾»⁰ n 
all, D ee 


fion, Rebellion, &c. the Courſe of Juſtice is ſtopt, 
is faid to be a Time of War. This hall not be tried by 


or no? nn hor 
Provegs to them tatre inthe War but to all others within 

- whe 4 [See Book 2. 
The Military State includes 
muſt be obſerv:d, that in Time of War 


Martial in Time of — the laſt of which 
in its Order. 
The chief Karates relating to the — e 


the 7 H. 7. chap. 1. and the 3 H. 8. ch. 5. It is Enacted, Thar 
72 D or u 
— R 


— maxim? Conſeroents fune Furs Beth. 2 Indt. 58. 


An Iaſtitute of the 


W ili: co ack 
882 Sea, rr 
1 without Licence. TEE 11 22 


1 6 27. 
3 Inſt, 


r that receives more Wages for Soldiers than be ought, 
and doth not every Month (by a Ne ) acquaint the Trea- 

with every Sotater s Entry, Death, or Departure, 
to the King, ſuffer one Month's iſon- 
is Place. [See more in this Act concerning Com- 
met of bolder that make wry bw Hare or ems} 


ſaid . 7 — ten aan; pe) ha 22 
8c. e 
e ee 2 oe 
Soldier three Times as much as be ſhould have paid to bim. | 
' Qfences committed daring the Time of Service ful & beard and 
determia d by the chief Commander. 


he he El, The Puniſhment for ing the 
U is 37 iz. chap. 4. * a 228. 
Valte of ewenty Shllings) [See allo the 9 & 10; 3. chop. ar 
1 Georg. chap. 25. 


Dy the 43 Eliz. chap. 3. The moſt Part of the Juſtices of : 
arly in Se J bon phe nh et Ah 

_— Relief maimed Soldiers and Mariners. 

| "4 iv & Mow the tan. counterfeits a Certificate of 

be ANY CORO, FR CEO e eee 

[See the 12 fun. chap. 


the 3 i. chap. 4. JF 
reigh Prin * four 2 


it 6s Fe See 12 Se ＋ 251 
35 WELD 22 


y again the King ; or elſe 
or the Puniſhment of Sol- 


See the 220m 2. chap. 6. 13 & 14 Car. 2. ch. 3. 15 Car. 2. ch. 4. 
e 


| See the 13 Car. 9. 3 Georg. 6 Georg. 
For the Orders eme 


4 vie By 


8 — : = . 


By the 29 Car. 2. e 3. Soldiers in aftual Military Service, and 
Mariners at Sa, may diſpoſe of their Perſonal Eftates, as before the 


making of that A, with Reſpett to their Nuncupative Wills and Re- 
vocations of Wills in Mriti 


Writing. [See the 22 & 23 Car. 2. chap. 2 
I the 33 Car. 2. chap. 1 M Soldier hall E ee 4A 
Perſon or Inhabitant without his Conſent. And every ſuch tant 
may refuſe to er any Soldier, notwithſtanding any Order what- 
ſoever. | See the Petition of Right. 3 Car. 1. chap. 17.] 


See the 5 & 6 V. & M. chap. 25. 11 & 12. 3. chap.7. 10 Ann. 
chap. 10. and 4 Georg. i. chap. 11. 6 Georg. 1. chap. 19. For Trial of 
Crimes and Miſdemeanors at Sea. See Book 4. chap. 1. Of the A 
miralty Court, in Fine; and Of the Chart by Commiſſion according 


| By the 5 & 8W. z. chap. 21. 4% Regiftred Seamen are exem 
from ſerving upon Furies, or in the Militia, 
ce, unleſs 
for the Incr 


= 
or in any Pariſh Of- 
declare Themſelves willing to ſerve. ¶ See further 


| [ See the 8G 5 V. 3. chop. 23. 2 Jun. chap. 6. 4G 5 Ann. 4b. g. 
Concerning Apprentices to Seumen. See the g & 10 V. 3. chap. 41. 
465 Ann. chap. 16. 1 Georg. 1. chap. 25. C ing Seamen's 
Wages, Cc. And Diſturbances by Seamen on Pay-days, Gc.] 
fiicers and Soldiers who ſerved 


Vy be 10G 11 W. z. chap. 11. 0 
King William, may exerciſe Trades. [See 12 Aun. chap. 13.] 2 
By the 1 Ann. chap. g. Captains and Mariners belonging ta Ships. 
deſtroying the ſame to the Prejudice of the Owners or Merchants, 
Hall ſuffer Death as Feloms. Sce 12 Ann. Seff. 2. chap. 18. 5 Georg. 1. 
ae Book 3. chap. 1. 3 
By the 12 Ann. chap. 3. Soldiers, Mariners or Sea-farimg Mex 
wandering abroad and begging, ſball be deem d Rogues aud Begears, 
enle(s licenſed by ſome Teftimonial or Writing under the Hand and 
Seal of ſome Fuftice of Peace, ſetting forth the Time and Place of 
his or their Landing, and the Place to which they are to paſs, and 
limiting the Time for ſuch their Paſſage. 


Sce 1 Geors. 1. chap. 47. The Puniſhment of fuch as endeavour 

to perſwade Soldiers to deſert. 5 
See 3 Georg. 1. chap. 13. For the better Regulating of Pilots for 

Conducting Ships from Dover, Deal, and the Iſle of Thaxct up the 


Peace as well as War. Accordingly with other Matters relating to 
the Army, | 


the 7 Georg. 1. chap. 6. Care is taken For Puniſbi 
e and for the better Payment of the 
Uyarters ; and hereby the King is enabled to grant 
to call a Court Martial, &c. 4s alſo, by that A buying 
Arms, Cloaths, Furniture, &c. belonging to the King, 


— 


| An Inſtitute of the f Book I. 


PI Poultry, Fiſh, or any Game of the Ki — And 
Proviſion is made by the fad AG. aguin. Solder: of the Popul 
the Quarters of Soldiers in publick Hoaſes 
private Houſes with the Quners Conſent, Payment for 
s, Carriages of the Forces wpon their March, Protec- 
Anthority and Duty of be Faftices of the Þ 12 
t eace, Con- 

. declared. , 
But this Act does not exempt Officers or Soldiers from the ordin 
8 re 
Twenty fiſth of March, 1722. [See Of Felony, Book 3. chap. 3.] 


b No One above the Age of 60 ought to be preſſed for a Soldier. 


v2 Inſt. 597. 


CHAP. VI. 


nant, Guardian or Minor. 


AVING ſhewn general Diviſon of Perſons in Reſpot 
Hm . as the King and Subjeti; and 


of the Military State; 1 


larly of Perſons that are in Creil or Relative Capacities; as a Maſter 


of a Family, Husband or Wife, Parent or Child, Anceſtor or Heir, 


Landlord or Tenant, Guardian or Minor. And then in the next 
Book, I ſhall give an Account of ſome Public O 


of this 
5, and of Cor ations, which are particular Perfons in the E 

8 Obſervations upon the firſt Obel 

of our Lawn, (ar) The Perſons in our Commonwealth 

A Perſon therefore in a Ci ei Capacity 

of « Mat — I. As a Maſter of a Family; 


prentices and Servants, under the Maſter of 

1. As for the Kindred. The Maſter of a Fame may be conſi- 

dered as his Kindred are related to him, tho not of the fame Houſe : 

at. 23.b. Kindred are a certain Body of Perſons, of Kin to each other. The 

15 is diſtinguiſh d by Lines either Aſcending, Deſcending, or 
to him. The aſcending Li 

irectl The deſcending Line is from 

The eral Line is 


_ Of a Perſon as Maſter of a Family, Husband or Wife, 
Y « Pos Me 1A Landlord or Te- 


they ayer of th Gag) or 1-9 Nobility or Commonalty, or 


ine 
Fumily in a large Signification, wy my | ade | bs | 


1 Line is from Son 


9 
2 


Wm 


AL 
15 


F 


Degree 


4 
id from oem the 


— 


: ** * 


10 11 : 15 1 


TM 


with the Civil ws 


in its Computation 


ES 
chap. 


with the Cazor Law as 
tate of the Civil Law 


3 


; and on 


Book 1. 6 


— 


ur. Notes, &c. 


be under the Government * of 
{ are 
ts, or by the Agreement 


E 


. Le of the 


T Mis of the Fo 
s 


for certain Years, upon 


arn) 


to 


may E 


* 


F 


( 


to ſerve Men of Trade, 5c. 


Indenture 


riends) 


. 

Nr 1. 

vat 
of their 


Time inſtruct them 
+ $43 ir n 


By the 5 Elin. e 


Juadenturei, notwit 
1 


the Maſter 


„ec. but not to entitle 


Indentures to ſerve their Maſters, ſo 


ey ſhell be bound by their 


ii Inflitute of the Bock 1. 


7 Puni ſhi and Diſcharg ns of exvices ; and How 
ſeg maſt ro Therefore ſee 11 — * 4. 85. 
pon this Statute C 35. there have been frequent Debates, as 70 


the Manner of Puniſbing and Diſcharging of 4 ces. For up- 
on that Section it is queſtion'd, whether uſtices in open Sc. 
fions have not Power of Diſcharging Apprentices upon 
the Maſter, as well yy Complaint of the Appren 

Statute faith, If Default ſball be fonmd in the Apprentice, then the 
ſaid Faſtices, 8c. ſhall cauſe ſuch due Correttion and Puniſhment to 
be miniftired to bim, as by their Wiſdom and Diſcretion ſhall be 
* 1Saund. bought meet. * But it is 22 allow'd in Practice, that at their 
? Vener. 1:4, Diſeretions, they may corref? or diſcharge him by Original Order. 
: Mod. 287. And it ſeemeth that by the 7 Fac. 1. chap. 4. one Juſtice of Peace 
may ſend him to the Houſe of Correction as an idle and diſorderly 
Apprentice is in Fault, tho' this cannot be done by 


211 Rep 53, have been as an 


Hob. 211. 


required in any Craft or Myſtery, does not 

of a Livelihood by meer Labour, where there is no 

ſtery. And it is faid, d That tho' Brewers and Bakers 
Act. And it hath 

o Work therein : 


prentice, did himſelf work at the Trade in 
t-Town, or ſet others to work, and make Gai 
i 1 Ventr. 5. does not extend to * F/illages, or forbid any 
11K % k pricately in his Family, as to bake, brew, 
ij Ach it, The Penalty in this Clauſe of the Ad is to 
22 ment or Information ( but without Coſts)in the 


the 2 


; whereby the Statutes may be 
3 Lev. 71. | tice cannot be out of Eag 
= Hob. 134. require it. 


Ch. 6. Laws of England. 3 FI 
any Maſter dies, the —_—_— LS 
niſtrator, to be maintain d, it there be Aſſets. But the Executor, G. 

may bing him over to another Maſter for the remaining Part of his 


If 


Time. y the Cuſtom of the of * Danvers 
— — 2 nos 57 abe 2 
tice is turned over, may have an Adlion of Covenant on 4. Sante 4. 


ſign d. And in London, if a Maſter ſhall refuſe to make his vide 


tice free when the Term of his is expired, the — bo 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the rower e 
| contrary. [See the Court of the Chamberlain, &c. Book 4. chap. 2. 
In other Corporations, the Apprentice may have a Mandammus out 
the King's Bench, directed to the Mayor, Cc. to make him free, if 
the Maſter refuſes to do it. It is alfothe Cuſtom of Londen, That 

an Apprentice educated in one Trade may uſe Another. | 


the 22 H. 8. chap. The Fees for Entry ice 
ge Fee p, are e together with the 2 Kerry of bis 
ree P 5+ 
Dy the 28 Hl. 8. - No i ball be 
4 to uſe — rades, rer . 
— Term * &c. * 735. 


7 Bond, Ge: not to exerciſe his 


— i bp ag yg 
chap. 11. Where any Perſon of the Age of Fi 
ty-one, r 
America, &c. In the Al For further preventing Robbery, Burglary, 
and other Felonies, &c. 
_— Elis. a I Jac 1. chap. 2. 7 Jas: * Fuze 
ap. 30. Apprentices out urch- 
wakes tad 4 
See 1 Car. 1. chap. 4. Whereby Church-wardens and Overſeers of 
the Poor are im 222 
the Pariſh to work. on 14 * 


pals ph Cana 5 
hop. 23. Where a Hemp, New and in. Hangings 


Dreſlers, 

4G 5IW. OI « chap 

tices, (5c. ſhall or fowl. 10& 11 V z. chap. 11. _— 
chap. 2. Geese disbanded Soldiers that may ſet up Trades. 
3 . 18. Concerning Apprentices, (Fs. to Perſons that come 
into a P by Certificates 12 Ann. . 2. chap. 23. Concerning 
8 ' Geng, chx chap. 41. For giving to Perfons to 
work who have their Apprenticeſhips to the Woollen Manu- 


n 
on's and Nelſon's Office and Authority of Juſtices of 
it. Apprentices per Ter. 

or not Mental 


W —— —— 
* Menial Servants are the Domeſticks living (infra Meniz) 
within the Walls of the Houle. "y _ 


—— 


' — * A FOO SOFIA — —— * 


„ Infirute of the Book I. 


F. N. B. 168. ea Time, 

oy" E. the Law ſhall conſtrue it to be for a Year, and according to the Sta- 
| tute. [See the 5 Elis. chap. 4. + 

The following Statute Compels Servants to ſerve, 

that {ſouls theis Maſters, prehibits Maſters from Porting away 

vants at Pleaſure, and Servants from Departing at Pleaſure. 


By the 5 Eliz. chap. 4. Any Perſons unmarried, or under thirty 

| Nears of Age, tho married, are compellable to ſerve exe Tear at 

leaſt, in the Arts of Clothier, Taylor, Shoemaker, Baker, Brewer, 
Glover, &c. 1 in he the faid Trades for three Tears, 
* 22 Perſon uſing the ſame, ſhall not refuſe 
ſerve for apes limited by the Statute. (. 4. and 5. Others are 
— * 95 Husbandry by the Tear. . 7. Alſo every — 
married Woman out of Service may be compell'd to ſerve by the Tear, 
Week, or Day, for fuch Wages as 2 Jaſticet of Peace, &c. bal 
think fit, in Pain of Impriſ 
If any Servant make any * his Maſter, Miſtreſs, or 
Overſeer of him or his Wer, be hall be 6 fow'd for one Trax or 
leſs, and have farther Puniſhment as t the Faſtices in open Seſſions 
ſhall think convenient. .. 21. 


Apprentices and Servants may be cee with Moderation by 


their Maſters. 
A Servant cannot be put away before the End of bis Term without 
varter s Warning, _—_— ſome reaſonable Cauſe to be allow'd by 
2 of Peace, &c. g. 5. Aud none ſbull put away any ſuch Ser- 
Quarter's Warning, _— 


Servants 
Ser- 


vant at the End of his Term without a 
upon Cauſe 10 be allow d as aforeſaid. 5 6. 


—_ If this Clauſe extends to common hir'd Perſons, tho' the 
common Practice ſu it? ] 
Ik a Servant retaind for a Year falls ſick, c. the Maſter cannot 
ee eee 


on retained, ſhall depart from his Maſter before the 
End 20 275 erm, unleſs for ſome reaſonable Cauſe to be allow'd as 
aforeſaid, or at the End of his Term without a Luarter 5 Warzing, 


upon the Penalty of Impriſoument. g. 5, 6, 9. 


If a Servant ſhall refuſe to do his Service, this is a Departure in 

Law, altho he continue with his Maſter. 

r. x k. 168. r It is a reaſonable Cauſe of Departure from Service, if the Ser- 
vant is not allow d ſufficient Meat, Drink, Oc. or if the Maſter's 


Wife beats hi 
is a Servant doth yet ſhe muſt ſerve out 


If a Woman marry, 
her 'Time, and her Husband cannot take her out of her Maſter's Scr- 


vice. And if a Woman, being with Child of a Baſtard, procures her 
ſelf to be retain'd with a Maſter, who knoweth nothing thereof, or 


Ch. 6. Laws of England. of | = 


Man retains « Servant for ten Pounds per Aznom, and be deparr: 3 


r. the can have no Wages. And if Wages are to be * Noy', Mas. 
Levant „ and the Maſter dies after the firſt Half-year, the 90. 
ant ſhall ave Wages only for the firſt Half-year. [See of 


"7; >... FW his Maſter is dead, is legally diſcharged. 
C0 


5 eds 4 Remedy is 
that mb their Maſter's Goods after thei 
c 


imbezil 142 —— 


ded a againſt Servants 

Deaths. [See the 21 

» Book 3. ch. 1. * Where Servants - 3 Inf. 10. 

—— — Bate Hens ho Vie 
illings, Oc. 12 Ann concerning Apprentices. See 

for the Settlement of Servants in Pari Tit. Overters of the Foun, 

chap. 7. poſt. And ſee more of Servants, infra.] 


1 OG 07 6 REN are Lanes who not. 
ving a ient Eſtate to live upon, and not employ d in an 

are x compellable to ſerve. 1 
The above-mentioned Statute of the 5 Eliz. chap. 4. ſhews, with 


reſpect to Laboerers, 

Who ſhall be d to ſerve, ſettles Wag es of Servants and 
— — Labourers that —„—-— a 
Departure their Work without Cauſe. Fur All Perſons meet 

. 
or Corn Haveſt. 9. 22 

Concerning the Wages of Servants, Labourers, Artificers, Hus- 
1 Apprentices of Husbandry, Tis afotiibd Mutune 
enacts, 


Their Wages ſhall be aſſt RPE Eafter-Seſſwns, &c. 
6. 15, 16. [See the 1 Fac. 1. ch. 6. By which Starure, The Sheriff Ge. 
ſhal) cauſe the ſaid Rates to be proclaimed. ] None ſhall give greater 
Wages than thoſe rated as ae in pain of five Pounds, and ten 
Days Impriſonment. g. 18, 19. And Retainer, or Payment, or 
Writing contrary to the true Meaning of the Af, to be void. But a 
Alaſter may reward 2 as be Pleaſer, Jo as as it Vas you 
of Contract. . 20. 


| I It is ſaid, That the Statute does not extend to the Wages of: Jun (Th) 
Coachmen, Footmen, or other Servants than in Husbandry, « Oc. . 


If any Labourer ſhall make an Aſſault pon Nr 


1 he ſhall ſuffer as Servants, * <a (op C 21. 
or Labozrer, that ſhall be? retained, for —— 


* F. N. B. 168. 


_ Artificer 
ring, or for any other Work done by the Great, ſhall 
„5 s it be for Non- 
icence, in pain 
of one 2 and Forfeiture of five Pounds to the 
Party grieved. „ 13, 14. 


The Statute of the 5 Elia. chap. 4- and the 43 Elis. ch. 2, Ke. 
Apprentices, 


ame — the 2 705 there, 
ages, or lawful Cauſe, without 


the 
— of 


are excellent Statutes for the Government of 


] 
| 


Rep 139. Servant but then it muſt be alledg'd, 7 
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and Labourers; but they are not — cad, © 
to the Ability of Parents of A Teſtimonials, Rates for 
118 &c. which makes Servants intollerably 


7 — abba: 

er: 144 Husbandry. 

By the 2 & 3 Ed. 6. ch. 15. Artificers, Workmes and Laboorers, 

that conſpire together concerni — Work or Mages (as Vietuallers 
conſpiring to ſell at unreaſonable Prices) or not to meddle with one 

_ another's Mork, or finiſh what another hath begun, K&c. forfeit ten 
Pounds. [See 1 Arn. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture. 


See the 7 Aun. chap. 12. Concerning the Servants of Amballadors, 


There are ſome common Caſes to be known « 

Servants, in a more Manner ; which may be applied partly 

to Apprentices, as alſo to Stewards and Bail ifs. Therefore, 

Let us ſee what the Maſter may do 4zainft others with reſpect to 

his Servant, and how a Servant may charge his Maſter by his Act. 

1. The Maſter may maintain the Cauſe of his Servant againſt ane. 

Rep 113. ther. Ir Ir np or br ery of his 
E Reaſon of ſuch Bat- 

zery he loft his Service For otherwiſe the Servant muſt the Ac- 
tion. A Maſter may alſo juſtify an Aſſault and Battery in Defence of 
his Servant; for iſe he might loſe his Service; as a Servant 
may juſtify an Aſſault and Battery in Defence of his Maſter. . 
If a Servant rides upon his Maſter's Horſe to do an Errand, and 
the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 
Dr. and forfeited for Non-a of the Servant, d the Maſter ſhall have 


ppearance 
Stud. Dial. 2. an Action of Treſpaſs againſt the Officer that attach'd him. 


ch. 42 & 47. 


If my Servant is travelling upon my Horſe, about my Buſineſs, and 
comes to a Common Inn, fad delivereth the Hoeks to the adele 


\ 5 Rep „ 9nd i &s laden, the © Males Galt hove an Adicn agnint the na” 


33 keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in 
other Place out of the Inn. 


an 

3 Latch. 127. E a Servant is robbed on the Highway, of the Maſter's Money, 
: Roll Abr. the Maſter being abſent ; the Maſter, or the Servant may bring the 
656, 98%. Aion againſt the Hundred; and the Maſter may be a Witneſs to 


30 37s prove the Delivery of the Money to the Servant before the Robbery, 


33 though he brings the Action in his own Name. [See of Robbery, 
Book 3. chap. 1.) 

© 1 Roll. If my Servant is cozened of my Money, ©] may have an Action 

2 Coo: 2 of the Cale oxoint the Porfes that comes dias 

: "If « Servant that keepeth the Maſter's Shop, or uſeth to fell for 

t Noy's Mar. him, give away the Maſter's Goods, the * Maſter may have the 


n Action againſt the Receiver. 


The Maſter alſo may have an Action a | one that entices a- 
« F. N. B. 82 n te {oof nant 


167, 168. "Theſe Actions the Mafier mey have -Fainf others, in refpe o 
» Lev. 63 his Servant. 


2. On the other Side, The Maſter may be charged for the Act of 


the Servant, (iz) by his Offerice or r Wrong, Contraft or Wr. 
5 


1. 


— — — 


Ch. 6. 
1. As to Offences and Wrongs, > An Innkeeper ſhall be charged . 
to anſwer Damages for Theft committed a by Servant, 74 
other, upon one that lodgeth in bis Inn as Gueſt, though the 
DS: not if the Gueſt 
ant, or Companion ; for here the Inn- 
ceper was i in no fault. If a Man is robbed in a private Family, or 
Tavern, by one of the Servants, or by any © „the Maſter is 


: Neither is the Maſter chargeable, if his Servant 
teals the Goods of one of the fame Town that licth in the Inn 


who was —_ TO 

Action Caſe lies againſt the Maſter for Damage i done b i Dr. & Stu-. 
his Dog; eſpecially if he was ſet on by his Servant. per 

In * Treſpaſs or Felony, the Maſter ſhall be charged Crimi- Noy's Nas. 
nally 8 if the Servant did it by his Maſter's 2 , 
Comma © Dr & Sus. 

L If a Vintner's Servant ſells Corrupt Wine, to the Wrong and In- > Fg 

of another, an Action of the Caſe lies only againſt the Ma- — 

. tho the Maſter did not e the Servant to ſell to that 
particular Perſon. For he at but a « Servent, - 
m If a Maſter commands his Servant to Diſtrain, and he rides „ Kirch 372 


upon the Diſtreſs, &c. the Servant 6 
of the Diſtreſs. 
| derees to an Act done by his n Noy s Max. 


57 


2. As to Contraffs if a Maſter a 
Servant, it hall be ſaid to be the Maſter's AQ; as in borrowing or. 
e. Whatfoever « comes within the Compaſs | 


of he 
ſame againſt others. v But if a — — Money in his © 4-48 pg 
t up of a Creditor of his Maſter's with- 21 
l 
my y Horſe or other Goods in a Fair or 595 | 
Market with ſeveral Faults, which I knew of, the Buyer can hauee 
no Action againſt me the Maſter, unleſs I bid my Servant fell to 
that certain Perſon. 
„ Servant makes a Contract in his Maſter's Name, the Con- * Dr. & Stud, 
by bis Maſter's PN 5042 
man one hath a known Bailiff who uſed Kirch. 371. 
N Market, and he ſells feve- 
ral Oxen, Cg. this is a good Sale, tho the Bailiff had no ſpecial | 
Warrant to ſell them. 
e ff my Servant lets a Leaſe of my Land for Years, reſerving Rent : Roll. 
to me, and warrants it free from Incumbrances when it is incumbred, R 95 _ 
the Action lieth againſt the Servant, not againſt the Maſter ; for it i 
was the W of the Servant, who exceeded his Power. 

f If a Man ſends his Servant to a Fair or Market to buy for him pr Sc stud 
tho' he doth not command him to buy of a certain ba, 
Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if he 8 4 
—— . bis own Kuch. 271, 


Y 


. +? 2. : 
* — : ” 
— — 
8 n 
* _— , x e , 4 


2 8 * G 4 Inft. 109. 10 
T4, wal retratrabitur r 
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ing of his Maſter, the Maſter ſhall not be charged; 
bought came to his Uſe, and he have Notice that 
a Maſter 


what the 
he mw 


might have given him 9 * 


— 
a 


5 


1 1 
2 | 


+ 


. 


vided that nothing there 
| And if any Servant, thro Neg 
Omnthouſe 


f 


4 


— 
2 | — 
committed 
hard I. 


Kr 
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Y If a Servant, Bailiff of a Manor, a Receiver, or a Factor, or 1 Inf 89.4. 
the like Accountant, is robbed without his Default or Negligence, 
he muſt be allowed on his Account by his Maſter ſo much as he 
loſt. But otherwiſe it is of a Carrier; for he hath his Hire, and 
undertaketh thereby the fafe Cuſtody of the Goods. [ See the 
9 Ann. chap. 10. Concerning the Poſt-Office, and Do. & Stud. 
Dial. 2. chap. 42. per tot.] 
The Diſcharge or Turning out of a Receiver, Factor, Attor- - 1 18. ;; b. 
ney, Ge. in their Abſence, is not ſufficient in Law, till they have | 
Notice of it. | 
II. A Perſon may be Baron or Feme, (i. e.) Huiband or Miſe. Of Husband 
Husband and Wife are made fo by Marriage; and therefore it may d Wite- 
be proper to ſet forth, 1. Where Marriages may be Comtratted; 
2. The Ffeits of Marriage, with relation to Husband and Wife; 
3. How Marriages may be diſſolved; 4. What Rights do accrue to 
Husband or Wife after the Diſſolution. 35 
1. here Marriages may be contracted, Eſpouſals go before them. 
_ Eſponſals are a Contract or mutual Promiſe to marry each other 
| hereafter. Marriage or Matrimony is an Eſpouſal de præſenti, and 
a Conjunction of Man and Woman in a conſtant Socicty of living 
together. Mutual Conſent makes the Marriage before Conſum- * 5 Rep. ::. 
mation. And it being a Conjunction of one Man and one Woman, 33. 
Pol ygamy is thereby excluded; as alſo Concabinage, becauſe it con- 
fiſts in a conſtant Society of living together without the Liberty of 
parting at Pleaſure. | See 1 Fac. 1. chap.11.] V Bigamy differs „ Ind. 273. 
from Polygamy ; for a Bigamiſt is he that hath two or more Wives 3 Inſt. 88. 
| ſucceſſively, or one after another. | But ſee the 18 Ed. 3. Stat. z. 
chap. 2. 1 Ed. 6. chap. 12. ] i 
Where a Marriage is to be contracted, Reſpect ought to be had 
to the Age of the Parties, and the Degrees of Conſanguinity and 
Afnity betwixt them. ; 
As to © Age of Conſent, the Woman may marry at twelve Years 1 If. 33. 4 
or after, and the Man at fourteen or after. And if they are mar- 8 
ried before, there needeth not a new Marriage if they agree at thoſe 2 In. 182, 
Ages; for at firſt they were Husband and Wife in Law. But if they 5%, .. ._ 
are married beforc thoſe Ages, they cannot diſagree till they come 7 Rep. - 
to thoſe Ages; and then at that Time, and not before, they may 7 Rep. 43. 
diſagree and marry again to others without any Divorce: But if they 
once give Conſent at thoſe Ages, they cannot diſagree afterwards. 
If a Man at the Age of Fourteen marries a Woman at the Age of 
Ten, he may as well di at the Age of Twelve as the Woman, 
ior hats me ho Kc 
age, either both muſt be , or ion i 
NN And ſo on the contrary, if the Woman is 
of the Age of Conſent, and the Man under that Age. 
If an 4 Ideot from his Nativity takes a Wife, they are Barca and 41 sid. 112. 
Feme in Law, and their Iſſue legitimate. For he is allow's to be * Roll Abr. 
capable of Conſenting to Marriage. _ 


I The 


— CE 


* Conſenſus, non Concubitus, facit Matrimonium. 1 Inft. 33. a. 6 Rep. 22, 
« Maturiora ſunt vota Mulierum quam Prerorum. 6 Rep. 71. 


5 J Inflitute of the Book 1 


The Conſent of Parents is not neceſſary to make the Marriage 
effectual. 
See the 3 H. 7. chap. 2. and the 39 Eliz. chap. g. For the Penal- 
ty for carrying away a Woman againſt her Will, Cc. and Noob 3. 
chap. 1. Of Felonies againſt the Body. And fee the 4and 5 Ph. & 
M. chap. 8. Concerning the taking away Maidens or Women-Chil- 
dren unmarried within the Age of ſixteen Years, Oc. and Of Offences 
againſt the publick Peace. Book 3. chap. 3. 


By the 29 Car. 2. chap. 3. No Aion fhall be brought upon any 
Agreement or Conſideration of Marriage, unleſs the Aercement or 
ſome Note thereof, be in Mriting, and ſigucd by the Party to be 
charged, &c. 


Ind 24.9, As to the Degrees, © all Perſons may lawfully marry that are 
235258, not prohibited by the Levitical Degrees, or otherwiſe by God's 
TOY Law 3 F Or, | 


By the 32 H. 8. chap. 38. Nothing (God's Law excepted) ſhall 
trouble or impeach 1 4 Marriage without the Levitical Degrees. 
[ Sce Lecit. 18. and the 28 Hl. 8. chap. 7. Where the Degrees prohi- 

| bited are mentioned. ] 38 | 1 


Therefore the Son of a Father by another Wife, and the Daughter 
of a Mother by another Husband, and fo è conderſo, may marry ; as 


' Vaugh. 206. alſo Couſin Germans by the ſaid Statute. f So one may marry the 


2 Len. 2, Wife of his Great Uncle upon the ſame Reaſon. 
3 Lev. 364 #8 Note, That tho' the Marriage of the with his Father's 
- 2008 633. Siſter, and the Mother's Siſter, is forbid in the 18th and 2oth Chap- 
Hob. 181 ters of Leviticus, and the Marriage of the Uncle with the Niece is 
2 Vent. 12. not prohibited in expreſs Words; yet the fame is implicitly prohibit- 
2 Lev. 254 ed, becauſe it comes within the fame Reaſon, tho it has been pre- 
tended, that it does not come within the ſame Reaſon ; becauſe 
where the Uncle marries the Niece, both keep the ſame Degree and 
Order according to Nature, which they had before; which the Aunt 
does not in reſpect of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to her Husband. So if 
you muſt not marry your Brother's Wife, you muſt not marry your 
Wife's Siſter, o. 16. And thus you muſt conclude in like Caſes, 
where an expreſs Prohibition is on one Side only. But none of theſe 
Marriages are void in themfelves, but voidable by Sentence in the 


1 : Roll. Spiritual Court. ® For if a Man takes his Siſter to Wife, they are 
34%, 35? Baron and Feme till a Divorce, and till then the Iſſue are not Ba- 


ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 
agg. Levitical Degrees, i except where God's Law doth prohibit. There- 
: Inſt. 637- fore where there is a perpetual Jmpotency, Fear, or Impriſoument, 
er + where there can be no Conſent, or the Perſon is under Age of Con- 
ſent, or precontratted, or where a Woman hath a Husbazd living, 
or a Man a Miſe liciug, Gc. in ſuch Cafes the Marriages alfo are 
to be declared void as prohibited by God's Law. In Leviticas it is 
ſhewn what Marriages are unlawful as to Conſamgnuinity, (or Kin- 
dred by Blood) and Affinity (or Kindred by Marriage) only. Other 
3 Parts 


Ch.6. Lau of England = 
Parts of Scripture are to be alledged againſt Marriages upon other 
Accounts. 


TIO r Fe 


one in Orders, it is 


by Deviſe or Will; becauſe the Deviſe or Will 
fect till after the Death of the Deviſor or Teſtator. 
ö , Book 2. chap. 1 
ſhe cannot deviſe 


1 Mod. 129, 


22 Inſt. 681. 3.] 1 in the ſame Statute 


Stud. Dial. 1. 


r 299 . 
35. & 


— ͤͤmꝓ—x—ꝓ—ñ—— Mw 


184 10g, > of Gn cxntimck tim: * If the Wife plays and 
— loſes ber Higband's M „ the Husband may recover it. But if ſhe 
Lev. 4 win at Play, and gives ruſt for the Money won by her, the Huf- 
— band may recover the Debt. She cannot bind ber Husband in Strick- 
nes for Necefſaries by any Contract, unlefs a precedent or 

Aſſent is proved or preſum — But uſually her Contracts are allowed, 
if ſhe buys Goods for her ſelf, Children, or Family, as Bread, &. 
or for her own Apparel. The Husband is bound to main- 
tain his Wife in Neceflaries ; and therefore if Goods come to the 
Husband's Uſe, it is Evidence to prove his Aſſent; but not bind- 
ing Evidence ; for it may be contradidted by other Proof, as that he 
gave his Wife ready Money : Admitting then that the Husband 
ſhould be charged in Strictneſs for Neceflaries, tho he knows nothing 
of them ; yet if he forbids Perſons to truſt his Wife, he 
« 1 Ventr.42- ſhall not be charged by them v after fuch Prohibition. As to a Pro- 

hibition in general not to truſt a Wife, as by putting her in the Ga- 
zette, &c. it cannot amount to a legal Notice. If the Husband al- 
10g, os the Wife a Stipend for Cloaths, Ge. and it is conſtantly paid, he 


a ſhall not be charged. * The Necellaries bought without the Fluß- 
2 Rk be band's Conſent muſt not only be 
350, 351. 


goes away, end lives with as Adub 
the Contract of his Wife in 
F it, tho' the Things do come 
Neither ſhall « Huband be 


ate, 


6h. 
the ] 


guiſhed b 


others for the Uſe of his Wife, a for her Jointure, 


then when there oh ph by le nag 6s Pet 8 
a © Freehold 


aings, te Naſon 


other Al done by the Husband only r 

Lee the Lord by Eſcheat 

ſhall enter and put out the Husband een 

* Dr. and —— bed betwiat them. + The Hubend alt gaineth 
a Chatte Real, as a Term ears, c. to diſpoſe 

15d. a6. b by Grant or Leaſe in her Life-time, or by ſurviving Bs Ol 

Ir 


thereof by his laſt Will, if he 


_ 


b. 300. a. 


Rent, (5c. and can make no 


doth not ſurvive his Wife. If he grants away — *: 
3 


the Wife ſhall have the Reverſion ; but if he grants the whole Term 
of his Wife upon Condition, Oc. and the Condition is broken, the 
Wife is darr d; for the whole Intereſt is paſſed away. Where he may 
diſpoſe of the Wife's Term, h it i | 
the Husband's Debt, | 


if 
Choſes in Attion (i. e. Things to be demanded 
by Obligation, Contract, Cc. the Husband ſhall not have 
leſs he and his Wife recover them. Perſonal Goods, whi 
| has as Execatrix, Ce. are not given to the Husband by Marriage 
the” he farvives bis With. Buz they hell go to the Adarntins 
bonis non, &c. For ſhould they go to the Husband, the Creditors, 
Cc. of the Deceaſed would be wronged. Thus it is concerning the 
Eſtate in Fee, Chattels real and perſonal of the Wife, which the Hu 
band gains by Marriage. 4. The Wife is di/ablcd to bring an d Ar- » ; if. 132, 
tion without her Husband for any Wrong done to her, or for Reco- 133 = _ 
very of her Eſtate ; except when the Husband is baniſhed by Statute. * f. 236. 


the Wife 


When they join in Action, Damage muſt be only given to the Huſ- 
bend. * But it ſeems by the Cuſtom of London, a Feme Covert , 


ſhall ſue and be ſued, if the is a ſole Merchant or Trader, and where he 
the Husband does not intermeddle; and if the Action is laid within 
the City, the Husband ſhall be named for Conformity, but if Judg- 
ment be given, Execution ſhall be only againſt the Wife. the 
Wife cannot be ſued or i without the Husband. And there- 
fore in Actions of the Caſe for ſcandalous Words, Treſpaſs, &c. by 
the Wife, the Husband muſt be made Defendant with ber, and Exe- 
cution muſt be awarded * againſt the Husband. It the Wife before 11 Rep 62. 
iage was in Debt, the Husband and Wife muſt be ſued for this F. N. N. 120. 
Debt, living the Wife. But if the Wife dies, the Husband ſhall not 3, 1 Abr. 
be charged for the Debt of his Wife after her Death, if the Creditors Kirch. ;7;3 
of the Wife do not get Judgment during the Coverture. ® A Woman, „ Re ., 
for her own Offence, may be indicted without her Husbznd, and ſhe 11kep 61.62, 
only ſhall be Party to the Judgment, and fined ; and committed till 
it is paid. If the ſteals by the Compulſion of her Husband, or with 
him, it is not Felony in her. But this Privilege does not extend to 
Treaſon or Murder. And ſhe may fue and be ſued u in Court-Chri- . Rall. Abr. 
or 


222. 


of Adultery in either of the Parties, 2 Iaſt. 435, 
 elty. But as it doth not diſſolve the Marriage, ? fo it doth not de- 4% . 
bar the Woman of Dower, or * baſtardiſe the lilue afterwards, (O.) 24. .** 
or make void any Eſtate for Life of the Husband and Wife, Gc. But Salk. 122, 


223. 
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be loſt in the Caſe of continual Elopement. [See Weſftm. 


SS tr yd iy 1 4-4 
ue 


P tery to marry again. 
ee odio wn eb 
_— ae e 1 d. .d e l . Co: 
5 2 Ed. 6. chap. 23. 1 Eliz. ch. 1 or Frigidity, 
a S Here the Mar- 
riage is otutely diſſolved as void from the And if the 
Divorce is bs 5 of Precontratt, or Conſangninity, or Affinity, 
betwixt the Parties are Baſtards. But if a Man 


r1 Inſt. 23 5. a. 
2 _ 93, 


is divorced by Reaſon of Frigidiry, It ſhall not baſtardiſe the Iſſue 
by another Wife. For he may be Habilis and Inhabilis at different 


7 A Sentence in the! Court may diſſolve a Marriage, by 
" Rockin RN tho the Huband de fff s not Pary 


to the Suit or Sentence. 
Ado uw. dof nab by buy > yet if the Huf 
band dies before any Divorce, the Wife fats ſhall be endowed. 
Sentence muſt given in the Spiritual Court in the Life of 
the Parties, and not afterwards: (For it is in Effed to baſtardize the 


l A Marriage being difltved by Death of either Party, ſeveral 


| Rights do acerne to the Survivor. 
Shin 3, 30 1. If a Hushand hath married a Wife * ſeiſed of Lands and Tene- 
Dr. end ems in re 8 
chap. ). cial Tail, ue by her born alive, he ſhall be Tenant for 
Life by 2 — [See of as Eftare by Gu, 
Book 2. chap. 1. 
Yan ſeiſed in Fee, or for Life, in Right of his Wife, 


and his Wife ties before Severance, be mall bars 
1e Corn. Or if he himſelf dies before his Wife, his Executors ſhall 
it. 2. Chattels Real; as ® the Term of the Wite, or a Leaſe 

the Wife, are a Gift in Law to him if he doth furvive 
2 ES 2752534 

ple it. But if a Woman grants a 
and taketh Husband and dieth, the Husband 
ſurviving ſhall not have this Truſt; but the Executors or Adminiſtra- 
tors of the Wife. The Husband ſhall have all Chattels Real that 


2%" are of a mid Nature, 


_ 
Rl 
= 
439 

- 


» Semtentia contra Matr imonium nunguam tranſit in Rem jutkatam. 7 Rep. 43. 
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chap. 37.] Alſo a Preſentation of a Church being void during the 
Coverture, if he ſurvives his Wife, tho he reduces them not into Poſ- 
ſeſſion in her Life- time. But of Things meerly b in Actien (as of an 
Obligation or Bond made to a Feme Covert, &5c.) the Husband can 
claim them only as Adminiſtrator to his Wife, if he ſurvives her. 

2. As for the }/ife; © if ſhe hath married a Man ſeized of Lands 
and Tenements in Fee- ſimple, Fee-tail General, or as Heir in Special 
Tail, the Wife, after the Husband's Deceaſe ſhall be endowed of the 
third Part. [See Of an Eſtate in Dower, Book 2. chap. 1.] A Wife 
alſo after the Death of her Husband, may claim her | Paraphernalia 
(ved beſides, and e Dower) or neceſſary Apparel for her Body, and 
Cloth given her to make a Garment, Cc. beſides her Dower or 
Joynture. So that the Husband cannot give them away by his Will. 
But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degrec. 
Pearl Necklaces, Chains of Diamonds, Gold Watches, Cc. may be 
included under Paraphernalia, if they were uſually worn by the 
Wife, and were ſuitable to her Degree, according to the Faſhion of 
the Times, if there are Aſſets to pay Debts and Legacies, provided 
the Husband does not give Theſe away by Will. Sometimes, by Cu- 
ſtom, ſhe may have the Furniture of her Chamber. © If ſhe ſurvives 


her Husband, ſhe ſhall have her Term for Years again, if the Hu 


band hath not altered the Property, or hath not made any Diſpoſi- 


no 
— — 


d Inſt. 120. 
a. 351. b. 


c Ln: 46; 
Pr. & Stud. 
Dtal. 1. ch 7. 


4 1 Roll. Abr. | 


911. 

3 Cro. 343. 
Noy's ax. 
168. 

Ench. 369, 
379 


e 1Inft. 3 51. a. 


Poſſeſſion. And if the Husband charges the Chattel Real of his Wife 


with a Rent, Oc. it ſhall not bind her, if ſhe ſurvives him; for her 


Right is paramount the Charge. Chattels Real of a zix'd Nature, 


as Rents, Advowſons, Cc. will come to the Wife again, if the ſur- 


vives. Arrears of Rent of any kind, whether due before or after 


the Marriage, remain with the Wife ; and if a Church becomes void 
during the Coverture, the Wife ſhall preſent to her Advowſon, if 
ſhe ſurvives her Husband. Chattels Real or Perſonal in anter 


Droit, in the Right of another, as Executrix or Adminiſtratrix, ſhe 


may retain; f and fo Choſes in Action, or Things recoverable by 
Action, as Debts, Gc. remain to her, if they were not recovered 
during the Marriage. If a Leaſe for Years, Statute, Obligation, 
c. is made to Baron and Feme, the Feme ſhall have it by Survi- 


f1Inft. 129, 
a. 351. a. & bs 


vorſhip, if ſhe will. But if perſonal Goods are given to Baron and 


Feme, ſhe cannot have them by Survivorſhip. [ See Of Adi uni- 
ftration, Book 2. chap. 6.] | 

III. A Perſon alſo may be a Parent or Child. ER, 

The Law takes Notice of the Power of Parents over their law- 


ful Children, the reciprocal Iutereſt in each other's Eſtate, and the 


Caſe of Baſtards. SO : 

1. The Parents have ſuch Power as is given to them by the Law 
of Nature, and the Divine Law. By thoſe Laws the Parents muſt 
educate, maintain, and defend them. | See for Katute Law the 
4 and 5 Ph. & M. chap. 8. and of Offences againſt the publick 


Parent Py 
C h1 id. 


Peace, Book 3. chap. 3. and fee the 22 Car. 2. chap. 24. and of Guar- 


_ dians infra.) 
8 If a Man hath a Wife, and dieth, and within a very ſhort 
Time after, the Wife marrieth again, and within nine Months hath 
a Child, to as it may be the Child of either the one or the other, 
this Child may chooſe cither of them for his Father, __ 
2, L 


8 1 Inſt. 2. 4. 
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2. The Father hath Jutereſt in the Profits of the Children's La- 
our while they are under Age, if they live with him, and are main- 
tain'd by him. But the Father has no Intereſt in the Eftare of the 
Children, either Real or Perſonal, otherwiſe than as their Guardian. 
For he muſt account to them for it, and for the Profits received, 
when they come of Age. 

'The Father alone hath a Right to the Adminiſtration of his 
Child's Goods and Chattels, if the Child dieth inteſtate and un- 
married, and hath no Children of his own. The Mother's Intereſt, 
if ſhe ſurvives the Father, in her Childrens Real or Perſonal Eſtate 
is ſettled by the 1 Fac. 1. chap. 17. if they die Inteſtate. 

The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. ¶ See of Anceſtor 
and Heir infra.) As for the Childrens Right in the Father's Perſonal 
Eſtate. ¶ See 22 and 23 Car. 2. chap. 10. And of Adminiſtration, 
Book 2. chap. 6. 

» : Int. 564 Parents and Children may maintain each others Suits, and may 
juſtify the Defence of each others Perſons. | 


By the 43 Eliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every poor and 1 Perſon 
of ſufficient Ability, ſhall maintain every ſuch poor Perſon as the 
Fuſtices of the Peace of the County Hall appoint, in pain to for- 
feit twenty Shillings per Month. 5 

Officers in Corporate Towns, and Aldermen in London, have 
like Authority as the Fuſtices in their ſeveral Precintts. 


i Dalton ch. A Grandfather or Father in i Law married to the Grandmother 
13-8 :6. or Mother (of Ability) is within this Clauſe of the Statute. 

{ See the 11 and 12JF. 3. chap. 4. To force Popiſh Parents to 
maintain their Proteſtant Children. 1 Azz. chap. 30. To oblige the 
Jews to maintain and provide for their | Children. } 
| dr. & Stud. k A Baſtard is he that is born 1 He ſhall never 
Dial. 1. ch. 7. kin to one. For 


Li. 158. inherit or be Heir to any one. He cannot be 

236,400. in Law he is Hyaſi nullins Filius, and no Man's Iſſue; and he can 

x * a. have no Heir but of his own Body. A Child born in lawful Mar- 

=> riage, whether Son or Daughter, is ſometimes termed Mulier, quaſi 
my Aa 8 | 

11 Inſt 244 a. By the Common Law, if the Husband is within the ! four Scas, 

1 Roll. Abr. (the Juriſdiction of the King of Exg/and) fo that by Intendment 

= of Law he may come to his Wife, and the Wife 

Salk. 122, Proof is to be admitted to prove the Child a Baſtard; except there is 

FAO an apparent Impoſſibility that the Husband ſhould be the Father of 

tit; as if the Husband is but eight Years old, & c. then ſuch Iſſue is a 

Baſtard, tho born within Marriage. But if the Iſſue is born within a 

Day after Marriage between Parties of full Age, where the Husband 

is under no apparent Impoſſibility, the Child is legitimate, and is to 

be ſuppoſed the Child of the Husband. If the —— 8 

5 after 


th Iffue, no 


„ — EE. A 1m — — — 


+ Semper præſumitur pro Legitimatione Puerorum. 5 Rep. 98. 
Filiatio non poteſt probari. 5 Rep. 98. 1 Inſt. 226. a. 244. b. 


n 


__65 


111 


Ch. 6. 858 Laws of England. 


after nine Months after the Death of the Huxband, the Child 5 
Baſtard. 1 I. ante. ] 3 
| may purchaſe = » Ins. 3. b. 


m 
his 2 he can have no „ 


92 1 1946 
3 
Noll. Abr. 


before Marriage, 
and upon that Account favour'd by Law, becauſe by the Low of 
Holy Church He is Matter. | 


By the 21 Jac. 1. chap. 27 . Þ ſhall be efteemed Murder for a Mo- 
ther to Conceal the Death 4 of the Baſtard-Child when ſbe 1s delivered 
of it, wnleſs ſbe cam prove by one Witneſs at leaſt, That it was Still- 
born. [See OF Aae, Book 3. chap. 3.] 
| By the 18 Elia. chap. 3 The teo next Juſtices of the Peace, (one 

Quorum) may iy et well for the Puni of the Mather 
and 7 e, Gli as alſo for the Relief of that 
Pariſh where it ii born, &c. | | 


P But corporal Puniſhment of the Father or Mother is * 2 kuf. 133. 
— .. 
4 The Seſſions cannot make an Order in Baſtardy. For +1 Ventr 


the 3 Car. cha 


chargeable tothe Pariſh, ter „. 


os we 
Tear, &c. 
K - 


a hk yr the Smt Porn fc Ns, 
mY ve 7 Jac. 1. Juſticer of Peace ſhall commit to the 


AL- Saf (2 omen that have Baſtards, which may be 
eee nary . at . 


Vee — — — 
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So that if the Mother will diſcharge te Pri From keeping the 


cannot be puniſhed by Statute. Bur in Strictneſs 
the 1 On. 


the Poor, | Buſter r 
the Goods ard Profits of the Lands of the putative Father and letud 
ces of the Peace order toward Diſcharge 


ö 44. , rar 
s 338282 3 


his Life-time Heir ban Yo pens pe cer 
"I ind, Leo, Madmen, Outlaws in Debt, Trepus, =p 


in a Premunire, Oc. 


21 Inſt. . b.) 2 | 
1 1 Are 

. . 9 r a Man attainted 
Cr Gn 0 irs. 


Blood is 
the 11 & 12 W. z. chap. 4. Papiſts, who ſhall not within foe 
2 after attain the Age of eighteen Tears, take the Oaths 
of Allegiance re 
ration in the 3oth chap. 1. ſball be diſabled to take or inherit 
Lands, &c. but not their Heirs or Poſterity. And during Refu- 
ſal, do be bt the Her fir. ddr aid Lands, 


de. [ See 12 Aww. NI. 2. chap. 14. 1 Georg, 1. chap. 55. 


*11nft. 28.6. | | A Man by the * gez Law cannot be Heir to Goods and Chat- 

nt. 13. b tels; but an Heir-loom by d Caſfom may go to the Heir. The an- 

185. b. cient Jewels of the Crown are Heir-looms, and ſhall deſcend to the 
next Sueceſſor, and are not deviſable by Teſtament. For the Law 


r 


. 


Salas Deus Heredem facere 


non Homo. 1 luſt. 7. b. 
22 I 


8. b. 378. a. 


1 | 
203. 
2 Cro. 367. 


9. 
d, 


Orna- d 12Rep.104 


of a Chapet of a Biſhop ſhall go in Succeſhon, not to Exe- 


© A natural Perſon cannot be bound 


3 


Mo- « 3 t. 2-2, 


Anceſtor in 
Shrow 


— 
the 


arſon, ch. 3. 


to no one; but the Coffin 


Executors or Adminiſtrators. d Alſo 


chap. 


defaces the 


3 


See of P 


that 


[ 


irs. [See 33 H 8, 


belongs 
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E 
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rechold is in the Parſon. 


Body 


the 


of Heirs, Tit. 
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Sc. belong to 
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Of Guardian 
and Minor. 


VI A Guardian is he that hath the Cuſtody and Education of 
ſuch a Perſon as is not of ſufficient Diſcretion to guide himſelf and 
1 his Eftate ; As Minors, Ideots, and Lunaticks. ! A Guardianſhip 
2 Ind. 13, then of a Minor is an Intereſt in the Body or Lands, (6c. of one 
305, 399- within Age. I have ſpoken before of Ideots and Liunaticks, and have 
ſaid that a Minor is under Twenty-one Years of A and is call'd an 
Infant. [See ſupra, chap. 1.] There is a betwixt a 
Guardian and a Committee of the King. Oftentimes a Guardian is 
taken for Prochein Amy, and a Prochein Amy for a Guardian. 
Linti t., But there are ® Three Manner of Guardianſhips, (oi) By the 
I ag Common Law, by Statute La, and by 
2 Intl. 30g. 1. By Common Late, b 
1. Guardian in Chizalry or Knight- Service; but this by the 12 Car. 2. 
chap. 24. is taken away. 2. Guardian by Nature, as the Father or 
Mother. 3. Guardian in Socage, who is the next of Blood to whom 
the Inheritance cannot deſcend, if the Father does not order other- 
wiſe. This continues till the Heir accompliſhes the Age of fourteen 
Years, and then the Minor may chooſe His Guardian before a udge 
rr [See of Tennres 
and Services, Book 2. chap 4. Guardian becauſe of Nurture, 
which is when the Father by 's laſt Will and Teſtament, appoints 
one to be Guardian of the Body of the Child. The Ord may ap- 
point a Guardian over the Body end the Perſeus) Efere of the Mee, 


till He is fourteen Years of Age. — 6] 
2. By Statute Law. For, 


By the 4 & 5 Ph. & M. chap. 8. 4 Father, or Mather, * 
2 s Death) without Aſtgnation, are Guardians of * 
en, &c. 
By the 12 Car. 2. ch. 24. 4 Father ander Ave, or of full 
| by Deed in his Life-time, or by Will, in Preſence of two Witne % 
may diſpoſe the Cuftody of his Child under Twenty-one Tears of Ape, 
and not married at the Time of his Death, whether then born, or in 
Ventre ſa mere, during his Nom: age, to any in Poſſeſſion or Remain- 
der, other than I. Popiſh Recuſants. Which Perſons may maintain 
any Action of Treſpaſs againſt wrongful Takers away or Detain- 
ers of ſuch Child, and recover Damages for the Child's Uſe, and may 
take into their Cuſtody his Lands Us 8&c. and Perſonal Eftate, accord- 


ing 2 _ Diſpoſition, and bring Action as Guardian in Socage 


This Aft ſhall not prejudice the Caſtom of London, nor of any o 
ther City or Town Corporate, &c. 


« 3 Lev. 395 This Ad doth not extend to ® Copyhold Lands. So that a Copy- 
Oe holder cannot thereby diſpoſe of the Cuſtody of His Children; for 
Ther butengs w Bn. Lag, On according to the Cuſtom. _ 

3. By particular Cuſtom, the "Tuition and Cube of Orphans, 
Cle of Cie Citizens and Freemen, is committed to the Mayor and 
Aldermen of the City of London, and of other Cities and Boroughs. 
[ee Coart & Or ns chap. 2.] 
„ P But now in general, That Guardians ſhall not take any 
TAC Profits of the Minor s Lands, Oc. to their own Uſe, RT 
M SEE 


© x Inſt. 88. b. 
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Uſe and Profit of the Minu; WF 
to him. Yet a Guardian on his Account ſhall have Allowance of 
all reaſonable Expences. And if he is robbed of the Rents and Pro- 
fits of the Land without his Default or Negligence, he ſhall be dif- 


charged thereof his Account. The fame underſtood 
all other like Accidents. , 1 


bes Officers are Perſons in Cioj/ Capacities. 
r Ne OG nd 


pre. 
— 9 2 


ſent I ſhall point 
daily Buſineſs in the Country, as the Sheriffs, Juſtices of the Peace, 
| Coreners, Treaſurers of the Counties, Conftables, Church-wardens, 
Overſeers of the Poor, Surveyors of the High-ways, Clerks of the 
Market, and Governors of Houſes of Correition. 

I. The Sheriff (or Shire-Reeve, ie Grorar of the Shive, ether- The Sig 
wiſe Vice-Comes, in the Stead of the Earl of the County; for Co- 1 
mites or Earls heretofore had the of Countis) is 8 yearly zu 1 


Offer to whom the Government of a | or 
mitred. 
——— 


The Sheriff at the Common Law was to be c 
ks da ae Treafurer, Cc. and - 


Js, 
1 2 . . F 
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2 


—— 


23 H. 6. chap. 8. 1 
The new Sheriff being elected and ſworn, he ought 
County- Court next ſucceeding his Election to deliver a Writ of Di/- 
ns Anon by ets me ne 
N * 1 Writs 1. 
ly by View and between the two Sheriffs; wherein muſt 
be com all the Actions which the old Sheriff hath againſt 
ler) of the Friſiners 0 the new Serif, they remain in the Cuſtody 
iv i to the new Sheriff, remain in 
. wi ing the Letters Patents, the Writ of 
Dehvery. The new Sheriff is obli 


ear 
HL 


2 
Na 


Beginning of the Suit to the Execution. ¶ See Wef.. 2. or the 

13 Fd. 1. ch. 39. and the Expoſition thereof, 2 Inf. 451, Oc. 12 E. 2. 
chap. 5. 2 Ed. 3. ch. 5. 23 H. 6. ch. 10. Concerning the Return of 
3 Writs 
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> 3 Rep. 6G He his Officers arreſt k h 
e bs Offer may any one by Night or by Dey, « 


County, 
le& his Rents and 


of Eſcheator, having its Dependance 
in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu- 
levy his Maje- | 


fits of his County; and upon Proceſs out of 


Subject. 

He ought alſo, as a Miniſterial Officer, to ſuch Statwres 
as are order to be proclaim d by him; I hong rey 
the 'Trial of Men's Lives, Liberties, Lands, Goods, Oc. and upon 
Delivery of the Writ to chooſe Knights 
clamation at the next County-Court, and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiffs of Boroughs, rr 
But be cannot be choſen bimelf, [ See Of the Parliament, Book 4. 


_ chap. 1.] 


It is kus Duty alſo to preſerve the Ri hts of the King within his 
and to or wes Land es name tone im, to col- 
and to ſeize to the King's Uſe the Profits of 
ſuch Lands as come to him by Attainder or Eſcheat, (for the Office 
on the Court of Wards, is now 


gitive, Outlaw, Wreck of the Sea, Oc. And he muſt 
ſty's Debts, &c. and be accountable to the 


for all Iſſues and Pro- 
Exchequer, he is to 


gather and bring into the Exchequer fuch Hues and Profits, and like- 


nizances. r — 


ibr. 'Dr. & Stud. He muſt alſo ſe that! Criminals be 


— 


” Rep. 72. 


aboce one Tear, and then another ſhall be choſen according to the 


 evithin bis Baidi — 


22 — by r 
e 


22 by Copies of 
the Originals into the Court of E 

maſt be awarded to ory the ime wo the King Uſe. ke 
& 23 Car. 2. chop. 22. , AA 24. 3 1. chap. 15. 


cxcented, muſt ſee that 
he obſerves the Order of Law in Criminals to Death ; elſe he 


putting 
will be guilty of Homicide. [ See Of Execution, Book 4. c chap. 5 1 
Laſtly; He muſt give up in the Exchequer, and ſue 
out his Oxietzs. [ See the 21 Fac. 1. chap. 5. 13 & 14 Car. 2.chap. 21. 


and the 3 Georg. 1. chap. 15. For tue better Regulating the of 


Sheriffs, and for aſcertaining their Fees, and the Fees for ſuing out 

their Patents, and paſſing their Accounts. See alſo 3 Georg. 1. chap. 

by to ſue out their Patents, and paſs 
ccompts. 

By ® Demiſe of the King, the Authority of Sheriffs doth deter- 

mine. 'Therefore in the next King' 


deg gh ey 
ly ſued forth. D But See FR CENT ESC Offices, 


at the End.] 


By the 14 Ed. 8 No Sheriff ſhall continue in bis Office 


9 Ed. 2. in the 


the next Day after All Souls, except in 


Lo and wher: any hath Freehold or * Inheritance i the Sheriff s 


By the 4H. 4. chap. 4. ects chap. 10. A Sheriff ſhall 
not let his Bailizick or Hundred to Farm. 


I The 


ch. Laws of England 3 


moſt Law-Saits were tranſacted there. 


By the ſaid Statute of the 23 H. 6. chap. 10. Sheriffs muſt make 
Deputies in the King s Courts at Weſtminſter to receive Writs to be 
_— to * FE _ ä 
By the 12 Ed. 4. chap. 1. 1 4. ch. 6. Every Old Sheriff may 
execute his Office during Michacimss and Hillary Term, if be hath 
not before a Irit of Diſcharge. . 
By the 5 Ed. 6. chap. 16. If any Sheriff takes a Gift or Money of 
any Under- Sheriff, Gaoler, or Bailiff, for his Office or Place, he 
may be inditted, fined and impriſoned. [ See 3 Georg. 1. chap. 15. 
Where he ſhall forfeit Five Hundred Pounds. And ſee of the Lu- 
 der-Sheriff Pot. : | | 
By the 1 Mar. Parl. 1. chap. 8. No Sheriff ſhall be Juſtice of the 
Peace during his Shriecalty, notwithſcanding the 1 Ed. 6. chap. 7. 


_ 


| But if he was in Commiſſion before, he may act by Virtue of that Q 


Commiſſion when his Shrievalty is expire. 

By the 3 Georg. 1. ch. 15. If any High-Sheriff dies before the Ex- 
piration of his Tear, &c. the Under-Sheriff ſball execute the Office 
in the Name of the Deceaſed, till another is appointed and fworn. 


The Sheriff hath for his Aſſiſtance under him a County-Clerk or 

_ Under-Sheriff, Bailiffs, and a Gaoler. 

1. The Under-Sheriff, (or County-Clerk) is the Sheriff's Deputy, 

and acts in his Stead ; except in ſome particular Caſes which are to 

be done by the Sheriff himſelf; as when a Writ ſaith, That the She- . 

riff ſnall go in Perſon. The Sheriff (not the King) hath Power to 9 Rep. 49 

delegate the Office to whom he pleaſes, tho there is-no particular 

Power given in his Patent to make a Deputy. For this is an Incident 

to the Sheriff's Office. And it would be inconvenient that the 
Sheriff ſhould be reſponſible for his Deputy that is to be choſen by 

another. The High- Sheriff cannot abridge his Power, or reſtrain him 


by Covenant to act for him in Part only. Therefore the High- Sheriff 


if it is a Falſe Return, the Par- » Dr. & Stud. 


5513. 
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e one Tear. 


Yet the ** ts cum the Office in 
other Men's Names for many Years together. 


the 1 H. io Sto cms cms h, 
2 e 5 a 


For it would be a Cauſe of encreaſing Suits, a Temptation to 
Partiality, and an Hindrance in Difj of his proper Buſineſs. But 
notwithſtanding, the Under-$ (being uſually bred Attornies) 
practice in the Name of other Attornies. 


 $y the 29 Eliz. chap. 4. No Sheriff, Under-Sherif. or Bally of 
Liberty, &c. ſhall take more for ſerving an Extent or Execution 
than Tweloe-pence for every Pound levied above a Hundred Pounds ; 
ö every ry ag under a *r Sax wh in 

Damages to the Party grieved, orty Pounds 
| — —— 


15. Where The Fees for Execu- 
| Extend to Real Eſtates) Ha- 
Capias Ad Satisfaciendum, 


pound with the Sheriff, Gc. 
DEE ou 


the 5 Ann. chap. 31. No Sheriff of London or Middleſex 
2 Arc or — amy Sum 2 for the — 
of the Place of Under-Shersff, or oblige him to 
Disburſements, but ſuch as hove been cuftemariy ſuſtains bythe 


 Under-Sheriff. 
1. chap. 15. I ſhall not be lawful for 4ny Per- 


PR. 4 * 6b, Ls Take Form the (ne Under- Sheriff, 
0 
4 — , nor 


&c. or any 
— th or = mp_ 1 the ſame, — or indirect i, 


on Forfeiture So, [See Of the Sheriff ante, and Of Franchiſes 
and Liberties, Book 2. chap. 2.] 

By the 6 Georg. 1. chap. 21. No Sheriff, Under-Sheriff, &c. ſhall 
make out Any Warrant before They have in Their Cuſtody the Writs 
— — Ins 


5 | 2A 


Ch. ol _ | Laws of England. 


+ A Bi iv Servant and Viſto the Lav ant a Swear 

to the Party employs hi fummon, arreſt, diſtrain, &c. 

4 The Sheriff himſelf is ald 3 Ballions, and his County Nalliua. 1 108 61 b. 

But there Bailiff ſigniſies an Officer concerned in the Adminiſtration 4 y 

of Juſtice. — bm wo bog "_ I mean thoſe Under-Officers © © 

that more immediate to Sheriff, and are appointed 

him as his Servants ; ſuch are Bailiffs of Hundreds, and & 5 

liffs. Bailiffs Errant or Itinerant are out of Uſe. Bailifls of Hundreds 

are Officers to execute Writs, to colle& the Poſt-Fines, Fee-Farms of 

the King, Cc. for the Sheriff; to attend the Juſtices of Aſſize and 

Gaol-Delivery, and Juſtices of the Peace, in their Courts. The Exe- 

cution of all Writs which come to the Sheriff, or his Under-Sheriff, 

ought to be executed by Bailiffs of Hundreds, though now the Uſe 

is to put in Special Bailiffs with them. A Special Bailiff is an Of- 

ficer of the Sheriff to execute ſome particular Writ, cc. and for 

that Time only. His Arreſt is the Arreſt of the Sheriff ; and if he 

ſuffers a Priſoner to eſcape, an Action lies againſt the Sheriff: And 

if the Priſoner is reſcued, the Return of the Reſcous ſhall be, 

That it was done to the Sheriff himſelf. The Statute of the 27 

Elis. chap. 12. does not extend to ſpecial Bailifts, fo that in Effect 

the Deſign of that Statute is evaded, and too looſe a Reſtraint laid 

upon thoſe who are uſually a great Grievance to the People. 

bali, if they offend in ther Of, the" he may have his Rem: "i 

Bail ey in be may have Reme- 1. 

dy over againſt them. * chap. 4% 
„on not only the 2 

Sheriff in His Office for the Execution of the King's Writs according 

to Law, Srach = Cafe. if that hath the Sheriffs Warrant and his 

A in Caſe. If He refuſes to do it, being requird, He 

ſhall be tin'd and i = * 

A Bailiff ought to ſhew his Warrant when the Party ſubmits Him- · 4 Rep. 54 

ſelf to the Arreſt, 1 [See Of Murder in 1 F of the 9 Rep. 69. 

Perſon Kill d, Book 3. chap. 1. Of Arreſt, Book 4 chap. 4. See al- 

ſo Of Bailiff of Liberties, Book 2. ch. 2. Bailiffs of ord of Ma- 

nor, Book 4. chap. 1. Of the Chart. Baron. 


the 1 H. 5. who have been Sheriffs Bailiffs for 
1 three Tears 2 Kt 


An excellent Law, but Pity that it is not put in Practice. 
By the 23 H. 6. chap. 10. The Bailiff's Fee for an Arreſt is Four- 


Pence. 
the 3 Georg. 1. - None take to Form or buy the 
i EE * 


[See Of the Sheriff, and Under-Sheriff ante, and Of an Arreſt 
under Title Writs, Book 4. chap. 4.] 
3 — * 

or Keeper Priſon. * Feaze Coverts or Infants may be » 2 luft. 382 
1c 


L 2 The 


_ — 
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"2 Inf 199, The Cuſt of Gaols is * incident to the Office of the 
my Sheriff, and inſeparable from it, ¶ See the 90% 3. chap. on) thu" the 
Gaol it ſelf does belong to the King, and is to be repaired at the 
common Charge of the County. The Sheriff being the immediate 
| 4 Rep. +4. Officer of the King's Courts, Mall be 7 anfwerable for all B and 
be ſubject to Amerciaments; and therefore he ſhall put in ſuch Gaol- 
22 from whom he ought to take good Sccu- 
to indemnify him. [See the 14 Ed. 3. chap. 9.] | 
2 Ioft Fs he * Cuſtody of Gaols may be granted to one in Fee, and may 
be held 1 the Priſon it ſelf is the King's, as 
before obſerved. 
Where there is no publick Gaol, the Sheriff may remove his Gaol 
from one Place to another within his County ; but cannot demand a 
* 2 Inſt, 505. particular Place without Preſcription. * New Gaols cannot be erect- 
ed without an Act of Parliament. [See the Sratztes For Building or 
| Repairing Gaols, Poſt.] In many Places the Gaol of a Town, which 
is a C of it ſelf, or a Place privileg d from the 2 
a Gaol of the C ; and ſerves for the ( at large. 
gate in London ſerves as well for the County | Middifor as Low. 
don; which was fo order d when London was taken out of Middle- 


if there is a Default in the Gaoler, an 


EE 
71 


F. 


1 
775; 
75 
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L 
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+= 
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FF 


: 
1 


8 F 


in Prion, and ferwurs cepeth agua th Will 
Purfuer loſeth Sight of him. Poluntary, when one hath 
1 Priſon, 2 — ts bet 


cution . this 5 = Recakin * or 7 4 

Gaolers protect them & tt 
Prifoners go at large. If « Priſoner of his own Wrong eſcapes and 

flies into another County, the Sheriff or his Officers, 

may retake him ; and tho' he is out of the View, yet i | 
is made, and the Priſoner is re-taken a long Time after, he ſhall till 
be ſaid to be in Execution, it he was re-taken before any Action 
mew a a — the 
J Prifon 


N 
” 


Ch. 7. Laws of England. 7 
Prifon by which the Priſoners eſcape, the Gaoler be charged = 
with the Eſcape and ited; 6s i any have his Remody arts 
— S == 

in a negli ) vourable » 
Conſtructions on the Behalf I N — 
A Neſcous of a Priſoner upon an Arreſt or Mean Proceſs before he 1 Rel. Abr. 


in an Action for the *. _ 


193, 194- 


not to be allow d to go out of the Gaol; for it is an Eſcape. The a 260: «. 

Sheriff ought to keep him in art#4 & ſaluũ Cuſtadid. [See Weſt. 2. ; cre. 14. 

chap. 11.] If he is removed by the Gaoler from County to County, 466, 492. 

by Vertue of an Habeas Corpus, it is no Eſcape; tho he docs not go 

the direct Way to that County. If a Man efcapes with the | Conſent ' 3 Rep. 52. 

of the Gaoler in Civil Cafes, or with the Conſent of the Plaintiff, 

he cannot retake him. If he doth, the Priſoner may have an Audi- 

ta Onerela. ® If a Woman is Warden of the Fleet-Prifon, and a Pri- Plond. 17. 

ſoner in the Fleet marrieth her, this is a voluntary Eſcape in the 8 

Woman; for now the Priſoner cannot be under her Power. Thus if 

the Sheriff or Gaoler marrieth a Woman that is in Execution for , . FRE 

Debt, ſhe cannot be a Priſoner to her Husband. ® If the Sheriff, Cc. 8 Rep. 108 

conſents that one in Execution ſhall go out of the Gaol for a while, 

this is an Eſcape, tho he returns at the Time appointed. "0 
ean 


It is often to be conſidered, Whether an Eſcape is upon a 
Proceſs, (i. e. after one is committed to Priſon upon the firſt Arreſt 
or upon an Execution, which is by Proceſs after Judgment. Now 
Gaolers are more cautious of voluntary Eſcapes after | 


ns ts make an cnlted Dellags. But fee the 8 
chap. 26, imra.] 
Voluntary Eſcapes in ® Cr: 


very 
is eſteemed to be 


An Inflitute of the : Book I. 


"the 7 H. 4. chap. 4. In an Aition of Debe FREY — a 

Gaoler which letteth a Priſoner eſcape, a Protettion ſhall not lie. 
By the 23 H.6. chap. 10. The Gaokr's Fee for a Commitment is 

Fourpence. Aud if he doth any Thing contrary to this Aff, be for- 


 feits treble to the Party grieved, befides forty Pounds to be divided 
betwixt the King and Prof 


ECHIOr. 
By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Gaols, muſt 


cernf the Names of all Prijeners tot aftices 7 Ca- Delipery, 
ads of five Pounds for every Bl tg 
" Þy the $ and 9 W. 3. chap. 26. ry - DP Priſon ſuffers 
any Priſoner committed on Contempt, Mean Proce Proc, or Exe Execution, 
70 be out of the Rules, except on Habeas Corpus or Rule — 
Hall be deemed an Eſcape 
Every Perſon obtaining - o "IP in an Attion of Eſc 
_ the Marat of the King's Bench, or Warden of the — — 
not only the Remedies allotm d by Law, but the Profits of the ſaid 
Marſhal and Warden, or ſome fit Part there; ahiad frat — 
| fired towards Satisfattion of the ſaid Debt, with Coſts and Damages. 
And if the Keeper of any Priſon takes to connive at any 
Eſcape, he ſhall forfeit five 1 Pounds, and bis Z 
And no Re- taking, or Freſh Purſuit ſhall be given in Evidence in 
on Aion of Eſcape, unleſs eſpecially pleaded, and Oath made by 
the Keeper of the Priſon, That ſuch Eſcape was without his Con- 
ſent. But if ſuch Affidavit proce Falſe, 2 Keeper ſhall forfeit fuse 
; wy 7 72 Priſoner in Execution eſcapes, the C edi 
1 ewiſe, if a in Execution eſcapes, tor may 
re-take ſuch Prifencr by any new Capias, or may fue forth any other 
kind of Execution. 
Aud if any Keeper refules, after ane Day's Notice, to lee the 
Priſoner in Execution to the Creditor, or bis Attorney, it ſhall be 
Judged an Eſcape 
ile Keeper of any Priſon take more than tub Shillings and 
4 * pence by * Week for Chamber-Remt, he Mall forfeit twenty 
By the 11 and 12 W. 3. chap. 19. 10 Ann. chap. 14. The Fuſtices 
of the Peace wpon Preſentment of the Grand at the Aſſizes 
may aſſeſs he hon * building or repairing [See the 
6 Georg. 1. chap 
ll Riba, Hal be impriſon'd in the common Gaol only, whereof 
the e eee But fee 5 dun. ch. 9. 6 Georg. 
1. chap. 19. infra 
This Att ſhall net prejudice ſuch as have any common Gaols by 
Inheritance, for Tie, . or Tears ; ; nor charge any Perſon in any City, 
Town, &Cc. iI the ſame. 
By the 1 Ann. Seſſ. 1. Stat. 2. chap. 6. Fam Perſon charged or 
committed in Cuſtody is the King's Bench or Fleet iz Execution, or 
ow auy Mean Proceſs or Owe of Cot „Hall go at large, 2 
Oath thereof made in Mriti ure the Fs e of the Court 
the Commitment, Attion, Fu = or Execution was, 2 Fudge 
ſhall commit ſuch Perſon eſcaped to the common Gaol of the County 
where retaken, there to remain without Bail, till diſcharged by Law. 
ds a Sheriff, &c. ſuffers the Priſoner render'd to lean: * 


8 ** 


— 


Ann.) fhal 
heeps Debtors, inftc 
The Sheriff ſhall be Anſwerable as in other Eſcapes. 

es mentiond in the 1 Ann. may Grant Warrants upon 
made in Writing before 


upon Execution; and 


| s 
erſons may be 


ſhallss ake to Farm or 


be liable as the Marſhal of the King's Bench or Warden of the Fleet 
more AY. — E here 
ad of the common Gaal. And if the Priſoner 


'd to take Ak⸗ 
taken wpon the 


bey the 


— 
. 
n 
4 
Le 
„ 
* 
* 
s 
* * 
2 
* 
; 
o * 


cbap. 12. 33 H 8. chap. 10. and 37 H.8. 


neral Power than 


take eſpecial Care concerning the Aſſiſe (or Ordinance 
Beer, the Aſſiſe of Wood Billet and Faggot, Arti 
Beer-Veſlels, Veſſels for Salmon, Herrings 
other Matters relating to Trade. 
Power executed by the Juſtices ont 


3 | \* maſt contain the 
b Conſtables, poſt. 
A Recornizance is « Bond of Record acknow 


the Good Behaviour, c. If a Juſtice * compounds 
not return them to Seſſions, an Information lies againſt 


1AM in Writing directed to the Gaoler un- „ba 52 
der the Hand 


Inſt. 
prev &e. 228 


upon a Jullice of Peace in the Execu- 
only defend bimaſelf, but may alſo ap 


Sureties 


Recognizances, = x$id. 192. 


* r 
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His Back, in relation to his Office, rr 
— Behaviour for his Saweineſs to a Magiſtrate; 4 but if He is Abuſed 
\ Wd hae. ' in the Execation of His Office, The Offender may be alſo indicted at 
Dak.ch.114. the Quarter-Scfſions and Fincd. To fyeak contemptibl _ | 
3 Warrant, i ogy age ogninK the King 
10-45 Proceſs. on CY OS & Jos Peace by Wonbs hr to 


e 
* 2 + 3.] 1 do . 


Pp: 295- 


poor 
are often ſcarched by Vertue of ſuch Warrants for ſtolen Goods. 
for Breaches of the Peace, Doors may be broke to take 
an Offender. And a ſworn Officer need not to ſhew 


Coroner. 
8 4lnft. 187, 8 By the 


Ed. 3. chap. 1. Authority is given to Fuſti 
” a1. hap. q. Flier of che Free 4 


in 
6 


. in . 


of the Peace, — 
n ar. 
e Juſtices jd ah ag Brent oe com 
wizances taken for keepins the Peace, &c. 


Compter, (5c. = 


Law ; and ſhall certify the ſame 
- Gul Deboey, in Pain of ten 


Book 4 
2. 7. 4 7 clap 1. 566 Bd. 6. « 15. 
4. 13 — 4s: ac. 1. chap. 4. 


4 or Forfcitures incurred Juſtices for 
l 1 . — 


er 
the Peace, &cc. He and bis Aſſiſtants ad the General I ue, 
and give the 221 Matter 1 if a 2 
paſs for bim, be foal! be allowed d Cofts. [ See 21 Fac. 1. 
chap. 12.] 

; 4 Note, 


Tv Jafhies (one Quorum) hoo Power 


Wee, That | when he juſtifies the A& done by him, 
er 


By the 5 W. & M. chap. 4. The Statute of the 34 and 35 H. 8. 
26. it re which the -n Wales 
rr 


that hath 
| in full 
ers, upon the 
chap. 6.] and 


> 3Sp > 
[> 


L 
* 


55 


* 2 


@ # 


> 
Þ 


ITE 
: 


en, EXCEPT 
. [See of the Chart of the C- 


ook 4. chap. 4 Ed. ». 14 Ed. 1. 14 Ed. 3. chap.6. 

3 chap. 6. 7 _—_ 3 
4 The Miaifterial Coroner is exerciſed when Proceſs is « 4 Ind. 251. 
ordered to the Coroner to execute the King's Writ, upon a juſt Excep- I. 399 


tion made againſt the Sheriff, as that the Sheriff is « Party, Gc. Oe 
to puniſh the 


ing's Writ, * de F.. B. 163. ; 


ine $ Rep. 4i. 
4 Inf. 32. 


The Juſtices of Afize and of the Peace have Power 
Defaults of Coroners. | 


1 5 — of the County is he that 

, er is 

r 
* 15 
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bove a Year. 


2 
ten Days after, to their Sueceſſors, 


A Conſtable is either a Chief or High Conſtable, ora Petty Con- 

* 4 Inſt. 263. 1. The ® High Conſtable is an Officer over the whole Hundred, and 

is uſually appointed and ſworn before the Juſtices of the Peace at 
. He is formers by the Juſt 


This of the 
Petty Conſtables, Headboroughs, and Tithing-men within his Hun- 
dred. His Duty is chiefly contained in his Oath, which is in Effect, 
To ſee the Peace kept, to apprehend Felons, Rioters, (5c. or to make 
Hue and Cry, to fee the Watch kept in his Hundred, to fee 
that the Statutes made for the Puniſhment of Rogues, Vagabonds, 
Oc. be duly exceuted, to have a watchful Eye on unlawful Gaming- 
Houfes, to preſent all inordinate Tippling and Blood- 
ſheddings, Aﬀrays, Oc. and Popiſh Recuſants within his Liber- 
ty; to execute Precepts and Warrants to him directed from the Juſti- 
ces of the Peace, Gr. He ought to make Returns before the Juſti- 
ces of Peace in Seſſions, cetings of their Divi 


to Neighbourhood, 
Oo. te cage ie aw 
we 


we of England. 

Whores, Night-Walkers ; Mothers of Baſtards 
| to the Pariſh ; thoſe that refuſe to 

Apprentices ; all Deſects in Hi ys and Bridges, with 
of ſuch as ought to repair them; all Scavengers that 4 

and all common Nufances in Streets, Lanes or Al- 

ling Bread without Weight ; Brewers felling Beer 


_ — 


1 Ce. and —— 
iual, Ge. and at every to pay 
n 


Relief of —ͤ— i Ge. 8 - 
be Removed by the ſame Au- p OD 


Cf oe Id Pd 
chap. 4. The High Conſtable may bold a Petty Seſ- 


Dy tbe Eli 
ſions otherwiſe called Statute Seſſions) for Hiring Servants. [See 43 
Ekis. chap. 2 @ 3) pt e 


he may be bound over to the * Dalton, ch. 
indicted and fined. „ — 44 6* 

is frequently a Tithiag man in the ſame Town with a Pet- 
Conſtable; who is in the Nature of a Deputy 


| - C | 
. 


ſence, till he can get Aſſiſtance to carry the Offender before a Juſtice 
of the Peace to be committed to Priſon, if he will not find Sureties. 
But if the Aﬀeay, Cc. is over, he muſt have a Warrant to carry the 
Offender before a Juſtice of Peace to find Sureties, or the Offender ,, 
may be bound over to the Seſſtons. If the. Aﬀray_is in a Hogle, pur. -\ 4 


tber 
— 


86 renne 


© Dalt. ch. 8. 
$ 6. * 


T5 
5 


TE 
e 


; 


; 

It is morcover the Duty of the Petty Conſtable by the Common - 
| Law to execute Warrants directed to him, with Speed and Secrecy, 
T. N. R 81. and not to diſpute the Authority, if the Juſtice of has 4 Juni 
12 diction. But if any Juſtice ſends his Warrant to a Ce. to 


pen H 
* + a. 391. Warrant, © the Warrant is unlawful ; becauſe it does | 


—_— f a 
_ miſe to "IC 

Juret! be keep him 

go to avy 

con- 


* © 
FF 


of 
15 
þ 
1 


| 


of 


ant. If he does, it is Falſe 
at Conſtable may juſtify the detaining of an 
Mor 408. for a Day & without a Warrant; the Juſtice then not having an Qp- 
This is the Power and Duty of a Petty 


* 


Ch. 5. T England 1 =—_ 


Night-Watches from Aſcenſion-Day till Mi chaelmas, Weights = 
Mean Wood: ſtealers, c. 
1 whether a Conſtable may make a Deputy; 1 8d. 355. 

| „ß 1 wg pans wry hn As for Difſen- Mo: 845. 
tert from the eſtabliſhed Church, ſee 1 V. & A. S.. 1. chap. 18.] =— 

There are other Officers of like Authority with Conftables, as the Hen abr. 
Bor ſholders in Kent, the Third: horomgh in Worwickfbire, the Tithing- 551. 
man, Borough-head or Head-borough, or Chicf in other 
Places. But yet a Petty Conſtable ſeemeth to have greater Autho- 
rity in ſome Cafes. If there is a Conſtable in the ſame Pariſh, he 
is the Head-Officer; but where there is no Conſtable, the Office and 
Authority ſcems to be all one under another Name 
r he may be indicted and fined 
by the Juſtices. 

See the 7 Fac. 1. — if 21 — — 
— „ &c. | 


n at others. And if chew 
continue above a Tear, the Fuſtices of the Peace — ay 
them, and put in others till the Lord of the Manor bolds a Court. 

I he p18 Linden Bulb exceed from beanie 


40. Phyſicians and 20 
be cæca bearing the O — 
r > for o | 


By the 1 W. & M. — Diſſentiag Teachers qualify'd 
* * to the A, are freed from Pariſh-Offices. wm 


7 the 6 W. Ann. 10 Ann. 
eras * e , ſerving #2 Pri Of. . 


3. chap. — are — 


YL Charch-wardens are ancient Officers yearly choſen [ See Of Church. 
»7 H.8. chap 25. in Raſtal, pag. 601. ] by the Conſent of the Mi- v=rdens. 
niſters and Pariſhioners, to look to the Church, Church-Yard, and 

the Things that belong to both, to provide what is for the 
Performance of Divine Service, and to obſerve the Behaviour of the 
Pariſhioners concerning ſuch Faults as belong to the Eccleſiaſtical 
Juriſdiction. i If one fits with his Hat on in Tons off Bivins The [r fond. 13, 
vice, and refuſes to be uncovered, the Church-wardens may y take + 
it off, For tho' they may preſent it in the Spiritual Court, yet they 
oyght not in the mean Time to ſuffer ſuch Irreverence. 

They arc "Temporal Officers in the Parith employ'd in Eccleſiaſti- 

cal Affairs, (as Conſtables are in Civil) to be ® choſen in 


Can. 89, 90. 


Week 20 5522 


» Lamb. 70. —_ 


| 1 Cro. 145- 


88 An Inftitute of the Book I. 


Weck by the joint Conſent of the Miniſter and Pariſhioners, if it 
may be; in which Cafe the Miniſter has only a fingle Voice, as 


every other Pariſhioner. But by Cuſtom, the Miniſter ſhall chooſe 

one, and the Pariſhioners another. And by Cuſtom the Pariſhioners 

' r Vent. 267. = may chooſe both. 1 Which Cuſtom muſt prevail againſt a 

y gp Citun. © A Lawyer, as Ani, Sc. being choſe Church-warden, 

E 
Courts at I/eftminſfter. They are to be fworn Ordinary, 

Freer ? 


The Authority and Duty of Church-wardens is either by Common 
Law, or by Statntes. 


4. By Common Law, Church-wardens, as ſoon as they are ſworn, 

Crmetien cxdind to the end to be fond thr the Grads bo. 
» Terms of longing to the Church. The Church Goods ought to be in their 
verb. Church - Cuſtody. 'They are not capable of Purchaſing d Lands for the Uſe 
warden: of the Church, except in rere pur- 
Nel dr. chaſe Goods and Chattels. Lands muſt be purchaſed in the Name 


393- of Truſtees. They may have an f Action of Treſpaſs for ſuch Goods yy 


© Long 332» or Utenfils, taken out of the Church, as to the Pariſhion- 
ers, tho the Treſpaſs was committed in the Time of their Prede- 
— bay They are a Corporation only as to the wovable Goods 
for the Uſe of the Church; but not to have an Action for Goods of 


which they were never polleſſed. Chancery only can relieve them 


ev. in Sar Cd. © Thee q ave cat anti bn bale. 


- pt a Feoffment, a Leaſe for Life, or for Years ; or ſuch other Things 


Lamb. 73.74 as have Continuance. Neither can 2 2 Ks Leaſe of Lands, 


— 
dens. 


oney 
at Intereſt, 11 1 J. IA as 


alſo Bonds to Church-wardens and their Succellors to ſecure « Pa- 
riſs from keeping 


... 
788. ſent of the e they are « Corpo 

ration for the Advantage of the Church, not to its Prejudice. If 
they waſte the Goods of the Church, the new Church-wardens may 
call them to an Account before their Ordinary, or bring their Ac- 
tion at Common Law. And the Releaſe of one of the new Church- 
wardens will be no Bar to the Action. Both of them together can- 


22 not releaſe to the Prejudice of the Church. 


If any Thing be to the * Freehold of the Church is broken 
down, or if the Trees in the Church-yard are cut down, the Parſon 
or Vicar (not the Church-wardens) ſhall have the Action. 
Further, Their Duty by Common Law is to Repair the Church, 
Sc. to make Rates, to make Preſentments, and to paſs their Ar- 
_ compts. Theſe Things indeed are of Eecleſiaſtical 
neceflary to be known by every one. 3 
4 I. 


Cognizance, but 


Mounds of 


the Church in 2 Inſt. 489, 
ir the 


of his Eſtate. Z The Parſon 2 cro 365. 


in the Church; but the en. 274 
ing the Floor, if the Grave 


is Catom for h. { See for Londen, >> Car. >, 
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* 5 Rep. 65. 
2 Inſt. 702. 
1 Cro. 659, 


843. | 
s 5Rep. 67. 


* 2 Roll. 
Abr. 262, 
270, 291. 


Hob. 66, 67. 


* 5 Rep. 67. 


i Ventr. 367. 


 Church-wardens alone may make the Rate, and recover it in 


Poph. 197. 
Ventr. 308. 


0 
the Church, or the Repairs of the Church- yard, or other Matters 


Houſe-keepers, 
to which, they muſt have Notice of a Veſtry 


Rates, to take the 


ney, are anſwerable only for Deceit, not for Indiſeretion, if 
they „ 
The Chance is to be repair d by the Rector or or, 
by the Cuſtom of Eugland; unleſs the Vicar is oblig d to it by Com- 
poſition, (5c. But a Rectory impropriate (being a Lay Fee) cannot 
be ſequeſtred by the Cour:-Chriſtian for the Repair of the Chancel. 
By Immemorial Cuſtom The Pariſhioners in the City of Londen re- 
pair the Chancel as well as the Body of the Such a Cu- 
ſtom alſo is in other Cities and large Towns, where there are no 
Tithes to be charg'd for the Repair of the Chancel. | 
PI —_— _ —_— — 
ray the Charge of Repairs, (Fc. te ought to be lai 
every Occupier of Lands within the Parith, tho' the Occupier lives 
in f another Pariſh; for he is a Pariſhioner for this Purpoſe, and may 
come to the Aſſemblies or Veſtries of the Pariſhioners when they 
meet to make a Rate. A Perſon living in one Pariſh, and occu- 
pying Lands in another, ſhall not be charged for the 8 O-naments of 
the Church or Utenſils, Bells, Repair of Seats, for Bread and Wine 
for the Sacrament, Clerk's Wages, Viſitati Ge. by Rea- 


fon of thoſe Lands: For the Perſonal Eftates of the Inhabitants arc 


hargeable for every Thing that cannot be referr'd to the Fabrick of 


which may concern the Frechold. * Therefore ſome are of Opinion, 
that Church-wardens ſhould make two Rates; one upon Lands and 


- wages A n 
other u 


perſonal Eſtates and Stock, to defray other Expences. 
But as thi H. rr Cr 5 
: A Hamlet having a Chapel of Eaſe, muſt pay to the Repairs 
of the Mother-Church. 1 
The Rates muſt be made with the Conſent of * the major Part 
of the Pariſhioners, or Occupiers of Land. In Order 
(a Place fo called 
from the YVeftments of the Miniſter kept there) and then all that are 
abſent are to be concluded by the Majority of thoſe that are pre- 
ſent; who in Conſtruction of Law are the whole Pariſh. And if 
no Pariſhioners at all a after convenient Notice given, the 


Eccleſiaſtical Court, if the N r m 
egally or uncqually taxed, in * Reſpect of the Upanzity of hi 
ROO. LINES 
he hath is over-razed ; or that the Rate was zeedleſs ; or that ſome 
Lands in the Pariſh are omitted in the Rate. Some pretend that the 
Confirmation of the Archdeacon, (5c. is neceſſary, when the Major 
Part of Thoſe Preſent will not Agree to the Rate. 15 
Cuſtom there may be Sell Veſtries, or a certain Number of 
choſen to have the Government of the Pariſh to make 
s of Church-wardens, (5c. 
Thoſe that pay no Church-Rates have not any Vote in Affairs re- 
lating to it, except the Rector or Vicar ; becauſe they, having the Free- 
hold of the Church and Church-yard in them, have a ſpecial Intereſt 
to ſec that Rates be made to enable Church-wardens to repair it. 
A Taxation by the Pound-Rent is the moſt equitable Way, and 
not according to the Quantity of the Land. 
I 


By 


ne 21. Where ius Charches ave united, the 
and Rates are ſtill to be ſeparate as before. 


This is to be underſiood of a Union of Country Churches. 


| Sythe 4&5 W. & M. ch. 12. If there are Churches or Pariſhes 
in Cities and T owns Corporate (which have been united by Vertue of 
the ee 2. Chap. 3.) and one of them is demoli ſbed, 
_ the Pariſhioners of the demoliſhed Church ſhall pay to the Repair of 
the other Church, and the Ornaments there, in Proportion as the 


Archbiſhop or Biſhop that made the Union ſball dire ; and for Mans 


of fuch — ſhall bear one third Part. [See the 10 Ann. 


cha 

| Sa 34. Where a Quaker refuſes to pay any 

228 two nent Fuſtices of the Peace may order Payment, 
Refuſal to obey the Order, one 4 them may by Warrant levy 


21 


„ B be. [See 1 Georg 1. chap. 6. 


2. The Duty of Church-wardens alſo is to Preſent or certify to 


the Ordinary, Oc. all Things by the Eccleſiaſtical Laws, 
which relate to the Charch, the Parſoz and the Pariſbioners. The 
Articles delivered to the Chanel wankms are for the met Prot rand 


agreed on in the Year 1603, and the 


ly ; 
that fo every Sdandal that gi gives Offence may be puniſhed. Now the 
e foe Ch etl, © pecttnt cm 
to the ® Articles, which he refuing to take was excommunicated en. 

granted, becauſe ome of the Articles | 


Pariſhioners, or to the new Church-wardeas If 
ented at the next Viſitation, or the new 
thee have lntewalh, man. by Pronchs. call 
2 ns way a} 


oy Wer of Acompe at Common N If their Receipts fl * 2 
2 


22 


cleſiaſtical Affairs muſt follow the Diviſion of 


tion of their Offices to that Biſhop or Archdeacon, (5c. in whoſe 


the Courts of Weſtminſter, or at the Afſizes for Money mif-ſpent by 


on all thoſe that do not beheve themſelves 


not bury in Woollen; to 


3 An Inflitute of the Bookl. 


of their 5 the ſucceeding Church-wardents are ms to 
pay what is due to them, and account it amongſt their Disburſe- 
ments to the Pariſhioners at the End of the Year. When they have 


faithfully accounted, and their Account is allow'd by the Miniſter 


and major Part of the Pariſhioners preſent, it ſhall not afterwards be 


in the Power of any to make them account again, unleſs ſome 


Fraud in their Accounts is afterwards diſcovered. 
Note, That tho' a Pariſh ſtands in Two or more Coun 


tics, yet-the 
Authority of Church-wardens is the ſame in Part of it, as if the 


Pariſh had been only in One County. Andes 1 be ing Officers in Ec- 


— 


Ecclefiaſtical Juriſ- 
con- 


diction into Dioceſes, Archdeaconries, Deaneries, Pariſhes. 
ſequently muſt attend at the Viſitation (whether of the Biſhop, Arch- 
deacon, or Other Ordinary) to give an Account of the Due Execu- 


Dioceſe or Archdeaconry, (5c. the Pariſh Church does ſtand ; that 
being the Place where the Pariſhioners arc united, and to which the 
Buſineſs of Church-wardens does almoſt wholly relate. But Conſta- 
bles, Tithingmen belonging to the 'Temporal Jurisdiftion, muſt fol- 
low the Diviſion of that Jurisdiction into Counties, Hundreds, Ti- 


things. And therefore where there is a Hundred or Tithing in Two 
Counties, 


there muſt be different Conſtables and Tithi tho in 
the ſame Pariſh ; and they muſt Account for the Diſcharge of Their 
Offices at different Aſſines and at different Seſſions. [See Of « Pariſh 
in the Introdattion.] Overſeers of the Poor and Saroeyors of the 
Highways are not Officers at Common Law ; but plac'd in Pariſhes 


— Towns by Sratutes. [See Of Overſeers of the Poor and Survey- 
ors of the Highways intra. 


By the 3 & 4 W. & M. chap. 11. Is all Aftions he aa is 


Church-wardens, the E vidence of the Pari ſhioners (other than ſuch 
as receive Alms) ſhall be taken and admitted. 


2. The Authority of Church-wardens by Statutes is to Re- 
cuſants to levy by Diſtreſs one Shilling to the Uſe of the Poor of the 
Pariſh for every Offence upon all ſuch as come not to Church on 
every Sunday or other Days appointed to be holy, (except Difſenters 

alified according to 1 U. & M. Sefſ. 1. chap. 180 and on all thoſe 
do not abide there till Divine Service and Sermon is ended; and 


are in the Church. [See 1 Eliz. chap. 2.] To apprehend tl 
1 Sand the Minn Sr. and te Whew bether e of 
the Peace, to execute Warrants, and levy Forfeitwres againſt thoſe 
the Lord's Day in Paſtimes, Travelling, Tippling, Cr. 
Drunkenneſs, Curſing and Swearing, ſeditious Conventicles, 
NI Mp onde Ad amend or againſt thoſe that do 


join with the Overſeers of the Poor in ma- 
Rates for the Relief of the Poor, and to ſet poor 


Ch.7. Laws of England. 


Lord's Supper by Perſons bearing Offices Civil or Mili „To make 
a Tax for the Deſtruction of Noiſom Vermin, Oc. 8 


Note, That notwit this A of Church-wardens 
„ are generally executed by the Petty 


[See who are exempted from Servi in Parochial Offices, ſapra, 
Tit. Conftables, at the End.] * leur 


By the 21 Jac. 1. chap. 12. Charch-wardens, e with their 
Aſſiſtants, are comprehended within the Pur riet of the 7 Jac. 1. 
_ 5. fads to pleading the "anon He, dee. in Aftions brought a- 
E 


re 

veral Jurisdictions ſhall reſpecti ively nominate them, give Warrants 

to levy Taxes aid Ge. [0 3 3 Elia. chap. a And the 

PK the Poor, 5 This was the firſt Sta- 

tus mae for the — _— 
were maintain' Offerings and Oblations of pious Men, 

by the Religious Houſes. 

3 are call'd Overſcers of the Poor, 
are to 

the . — 4 nat having diſtinct Buſineſs of their own, do uſually 

re 

were the ſole Overſeers of the Poor. 

For the better the Nature of this Office, hat ane 

what n 

n as alſo their 

I Accompts. 

ppen that the Overſeers arc to for three Sorts 

By Inepotency ; as Infants, the Aged, the 


Caſual Houſckeepers ruin'd by Fire, Wat 
wr RE TS Coe 


and Robbery, 


be ſet to Work; but if not able to live 42 — 
be relieved 


ſent to 

if they are not ir the Hou are not to periſh 

for Want; but W mult be provided for them. Andi they be 

come impotent by 2 2 their W not maintain 

there muſt be an Allowance by the Overſeers for their Support. 
u The Overſeers are 

potent Poor only. [See the 


Houſes 


with the Overſeers to make a Poor's Rate, (5c. But 


provide for; their Duty 


overarged with a Number of Children. Theſe, having Abi- 


PIES | 
_— _ However, 


the *Dalr. ch. :. 
Blind, the Sick, the Lunatick or Ideot. Theſe the Overſeers are to * 35: | 


provide an Houſe for Habaio for te im v0 
43 Elis. chap. 2.] But if Others want * ** 
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* Dalt. ch.) 3. 
pag. 165. 

Reſdlutions 
of the Juſti- 
ces 1633. 

y Dalt. ch. 73. 
bag. 159,167. 


Houſes for Habitation, The Juſtices uſually make them ſuch weekly 
Allowances in Money, as may Supply that Want; thereby forcing the 
r 

Overſeers ought to be very * ring whether the Poor 
that demand Relicf of them are — their Pariſh, or with- 
in their Jurisdiction. If not, they muſt endeavour to Remove them 
to their proper Pariſhes. 

Peer Pertes gain « Svetraxas in « Frith, 1. By Birth, if Ba- 
ſtards or Va * A Baſtard muſt be with the Mother at the 
Charge of t Pariſh, whilſt a Nurſe-Child, till ſeven Years old, 
and cerwend be fins to the Prolih wha toms ws be providad te” 5 
the Mother or reputed Father not being able. y As for Children 
— they 3 . INN 
Priſoners, are to be maintain d at 
For Fagranti, fee 12 Jun. chap. 23. and Obſerve there who are to 


de accounted Vagrants; the Manner of their Cozveyance to the Place 
of Their Birth, &c. 2. By Continuance of forty Days in a Pariſh, 
| tobe accounted from Publication of Notice in Writing, which he or 


ſhe ſhall deliver to the Church-warden or Overſeer of the Poor, with 


Notice of the Houſe of his or her Abode, and Number of his or her 


Family; which ſhall be read immediately after Divine Service in the 


Church or Chapel of the Place the next Lord's Day, and ſhall be 
regiſter'd by the Church-warden or Overſeer in a Book kept for the 
Accounts of the Poor, in pain of forty Shillings to the Uſe of the 
Party grieved. [See the 13 & 14 Car. 2. » 12. 1 Fac. 2. ch. 17. 
3G 4IW. & M. chap. 11.] 3. by coenting'e ubliet: Anne hike is 


the Pariſh and Town on his own Account. Quere. Curates 
or Pariſh-Clerks gain a Settlement by exccuting of their Offices in a 


Pariſh ? 4. By Paying a Share to the publick Taxes of fuch Towns, as 


Church or Poor's Rates, &c. not publick Taxes to the King. 5. If 
any unmarried Perſon, not having Child or Children, ſhall be lawful- 
ly hired for a Tear, Nack Service for the Year thall be dem da good 
Settlement without Notice, Cc. [See 8 & 9 I. 3. chap. 30.] 6. Be- 
ing bound an Apprentice, and inhabiting in a Town or Pariſh. 
7. Renting a Fenement of Tex Pounds a Year. 8. Having a Houſe 


or Land of their own, tho' under Ten Pounds a Year. (Wn) 9. By 


12 N Le we Ms [See Of Certificates, infra. ] 


Na 


IVandering and Beggi 
where 'The Place of t 


in a Pariſh without being Apprehended ; 
Birth cannot be 5 [See the 


legal Settlement ; fo that if any poor Per- 
—— Lc 


Settlement elſewhere ſince that Settlement, he is under the Care of 
the Overſeers of the Poor of that Pariſh where he laſt 


d ſuch a 
And where 


if he falls into Poverty, and wants Reli 
he himſelf is ſettled, his Family muſt follow him. 


By the 13 & 14 Car. 2. chap. 12. The forty Days R ence, &c. 
and Renting Ten Pounds a Tear, gains a Settlement 2 
to Fuſtices of the Peace (one Quorum) mn 2 IWVarram remove any 
Perſon not having gain d a legal Settlement (that is likely to become 


chargeable to the Pariſh) to that Pariſh where he was loft legally ſer- 


tled, unleſs he give eyes —_— the Pariſh. Perſons Grieved 
Quarter-Seſſions. 


5 : 27 


Ch. 7. | Laws of England, 


By the 3&4 W. & M. chap. 11. The Notice in Writing — 
mention d, the executing a ck Annual Office iz the Tows or 
Pariſh, Papers of gat Taxes in the Town, &c. Hiring of az 
unmarried Perſon for a Tear, with Continuance in ſuch Service 
accordingly, and being bound an Apprentice, are declared to be Set- 

tlements. [See the 8 & 9 V. z. chap. 30.] But tho Perſons hae 
gain d a Settlement in a Pariſh, none are to be rehev'd whoſe Names 
are not regiſter d in the Pariſh-Book, with the Time when they were 
firſt admitted to have Relief, and the Occaſion of their Nece ſy. 
And no other ſhall be allow'd to receive Collettion, but by Authority 
under the Hand and Sal of the next Fuſtice of the Peace, or by 
Order of Seſſions ; except in Caſes of Peſtilential Diſeaſes happen- 
ing them or their Families ; where ſuch — 


requi 


By Vertue of theſe Words, at ts ith et 
- vice Cldities bot bs heberity andy the hed ant the? of the 
next r 9 allow Relief to 2 poor 


before was queſtion d. 
2 saw. 3. chap. 30. Paar Perſons that receive Relief, 
man P. with the fir 


om the right Shoulder of the upper Garment, wear a large Ro- 
Letter of the Name of the Pariſh or Place 
where the ſaid Perſon inhabits; the poor Perſon refuſing to wear 
_ fach e to be ſuſpended from his Allowance, and committed to 
the Hoaſe of Correftion : And if the Over ſeers relieve ſuck Perſon 
not wearing ſuch a Badge, upon Convittion before a Fu uftice by one 
Witneſs, he forfeits for every ſuch Offence twenty Shillings, to be 
| levied by Diſtreſs and Sale © of Goods, one Moiety to the Informer, 
the other to the Poor of the Pariſh. 
And if any Perſon ſhall come into a Place to inhabit, and deliver 
à Certificate to the Church-wardens or Overſeers of the Poor of the 
Place where he comes, under the Hands and Seals of the Charch- 
wardens or Overſeers of any other Place, atteſted by two IWitneſſes, 
thereby owning the Perſon mention d in the Certificate to be an Inha- 
bitant legally ſettled in that Pariſh or Place, ſuch Certificate al. 
low'd by two Micr of the Peace, ſhall give bim a . Sertle- 
ment till he in need of Relief; and then he may 1— 
to the Place from 4 ſuch Certificate was brought. 
the 9 & 10 W. 3. chap. 11. Such Certificate * gain a 
legal Settlement by any Af whatſoever, unleſs the Perſon ſball rake 
a Leaſe of a 2 has of ten Pounds a-year, or execute ſome an- 
nua Office in ſuch Place. 
By 12 Ann. chap. 18. Perſons bound Appreatiges, or being hired 
Servants, with Perſons coming into a Pariſh with Certificates, ſhall 
not gain Settlements by fuch Apprenticeſbips or Services. e 


rr Dr 
what hings are requiſite to make Poor ca- 
e Ref; els for the Poor by ſetting 

pom Du ag 1 — 
s Tor, by making Nur for tha Purpoſe For 2 


__ Book 1. 


—_ 


, =” 


———— — 
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the 43 Eliz. chap. 2. Overſeers _-_ oe Bar to Wis 
a T axation, or mg a Rate every Inbabitant, 
Occupier 72 Hhoſes, Tithes, Coal-Mines, or ſale able 
Under-woo, and on Perſonal Eſtates within the Pariſh, to raiſe a 
convenient Stock of Flax, Hemp, Wool, Thread, Iron, &c. to ſet the 
Poor to Work ; to relieve the Impotent and other Poor not able to 
work; to put out Children to be Apprentices, &c. 


In which Statute, the Manner of the Taxation, the Aſſeſſment of 
the Father, J yp and 4 7 
very Perſon, arent laren, ante, chap. 6. 
the Ciner of leoying he Tan, the Power of Jules of the Prune 5 
in Corporations, the Liberty of Appeal to the Quarter Seſſions upon 
Grievance, the Power of erecting Cottages for the Poor that are 
aged and impotent, Cc. is ſet forth. 


By the 3 Car. 1. chap. 4. The Churcb-wardemt and Overſeers of 
the Poor, with the Conſent of two Juſtices of the Peace (one Quo- 
rum) within their reſpeftive Liberties, may ſet up any Trade for 
ſetting the Poor to Mor. Where there is no more than one Juſtice 

112 14 

the 13 & 14 Car. 2. chap. 12. Every Toms 4 lay . 

7 Jo for lr ths Pee, ve the ov as YR and Vi. 

s than one in any Pariſh. And two or more Overſeers ſhall 
be choſen in every Townſhip, &c. who ſhall execute all Powers for 

chap. 2. uftices tact Execute i 1 
every Townſhip, as appointed by the ſaid Statutes. [ See the 

10 Ann. chap. | V | 855 


| This AQ extends to all other Counties where there are large 
Pariſhes, as well as to thoſe Counties therein named. 


Ih tho 5 Georg. 1. chap. 8. Where 4ny Wife, Child or Children 
are leſt by their Husbands, Fathers or Mothers, upon the e of 
_ the Pariſh, The Charch-wardens or Overſeers of the Poor of ſuch 

Pariſh, by Warrant from Any Teo Fuſtices of the Peace, may ſeize 
fo much of the Goods and Chattels, and ſo much of the Annual Pro- 
fits of the Lands and Tenements of . ſuch Husband, Father or Mo- 
ther, as Two ſuch Fuſtices ſhall direft, for the Diſcharge of the Pa- 
Dr 
rant at the next * Fuftices 
there any ack Oy for the Church-wardens 1 
Diſpoſe of fo much of the Goods and Chattels by Sale, and to Receive 
fo much of the Rents and Profits, as They think ft. 


For the further Maintenance of the Poor, there are Fines and 

Forfeitures pay to —_—_ 28 Statues concerning Ale- 
Exciſe, unlawful Games, 2. killing the Game, Sabbath. 
rr 
4 By 


„ 


Ch. 7. Tau- of 


RR 


England. 99 
By the 14 Eliz. chap. 5. and 43 Eliz. chap. 2. 4 Tax is to be 
made for poor Soldiers and Mariners, Priſoners, Poor Hoſpitals, &c. 
By the 43 liz. chap. 4. Commiſſioners are authorized to Ire 
of Miſemployment of Lands or Goods given to Hoſpitals, or for Re- 
lief of People, Schools of Learning, &c. | 


[ See the 4 & 5 Aun. chap. 14. An Aft for the better Colleing 
Charity-M, on Bnicks by Letters Patents, and preventing 
Abuſes in Relation to ſuch ries.) 

3. It is the Overſeer's Duty to paſs his Accounts. 


| By the 43 Eliz. chap. 2. The Overſeers muſt within four Days af- 
ter the End of their Tear, and after other Overſeers nominated, make 
and yield up to two Fuſtices of the Peace (one Quorum) an Account, 
&c. 2 the Surpluſage thereof to their Succeſſors, in — of 
twenty Shillings for every Default in this or in any other Part of 
their Office, and Commitment to Gaol, &c. ¶ Sce 30 Car. 2. chap. 3. 
For their Account concerning Burials in Woollen, &c.] bea one 
Pariſh extends into ſeveral Counties or Liberties, the Overſeers ſhall 
render an Account to the Juſtices or Head Officers of both Places. 
Upon Action brought for the due Execution of this Statute, the 
Defendant may plead the general Iſſue, and give * Mat- 
2 in 3 = —— treble Damages a s. [See 
| 7 Fac. 1. chap. 5. ] ; by 5 
By the 3&4 M. & M. chap. 11. The Evidence of Pariſhioners 
map be taken concerning Money miſ-ſpent by Overſeers, in the Courts 
1 at the Aſſizes ; as in the Caſe of Church-wardens 


ako ce e fre derte Mas it G Gm. 
T% Conſtables, at the End.] jog 
VHI. Surveyors of the Highways and Bridget, &c. are created Of Survey- 
„F tm an RE en eg 


vey 
and in Repair the Highways, Cc. 2 There are three Kinds of - 1 Ind. 56.a. 


Ways. Her, a Foot-way only. Artus (from 4gendo to drive) a Foot 
| and a Horſe Way too. This is vulgarly call'd a Pack and Prime or 
Drift way. Pia or Aditus, a Foot-Way, Horſe- Way, and Cart- 
Way. Now any one of the Ways bcfore-mention'd may properly 
enough be call'd the Highway, if common to all the King's People. 
And fo may a River is common to all Men; and a private = : 1g. 38. 
Way that leadeth from Town to Town, and is a Tho fare. 
But not ſuch a private Way as leadeth to Church, a private Houſe, 

or to the Fields, or to a Village, and terminates there, and is for the 
partie n _ e [ Sce of 
s, Book 2. chap. 2.] Theſe ought to be repaired by the Village 
or Hamlet, or ſometimes by a particular Perſon. A common Street 


in a City, Oc. is a Highway, and is to be repaired by the City, c. 
in which it lies. | See Gy: 1. ch. 5 2. $.9.] But with Regard to 

＋T | i Or » 1 ventr. 
all uw. 
are 


only 


in 
the Duty of Surveyors High-ways that are Drift-ways 
Cart-· ways, that lead from Market to Market, that are Wa * 
Traveler, and are great Roads, or do communicate with them, 


ee eee, Taftirure Fi Book L 


under the Serveyor's Care. Highways depend much 
caly oder T NN. 
about 
The Freehold of Highways and Bridges is in him that hath the 
< 2Inſt. 705. © Freehold of the Soil; cither the Lord of the Manor as part of His 
r Roll. Abr waſte, or the Land-Owners on both Sides of the Way. For the 
preſumes, 'That the Way was at firſt taken out of the Lands 
that hath other Lands adjoining to it. It is call'd the 
way, not that He hath any in the Soil, but 
becauſe of the Privilege which He hath of a Free for all 
His 'The Freehold of a High-Strect is in the Lord of the 
Manor; and the P have nothing there but a Liberty of Paſſage. 
The Frechold an oO 
is in him that hath the Land next adjoining. 
4 zCre. 266, 4 An ancient Highway cannot be chang'd without the King 
267. cenſe, upon a Writ of 4d Damnum. „ „ * 
— — I fay that ift-ways and Cart-ways are onl po * 
nm 6 it mult ev | =» = nm f —＋ 
© 1Roll.Abr. © if any are obli ion in R 
390. the N of thei Lands, or by Eucloſur Fof Lands adjing, to 
133,189,25 repair them or any Part of them. By Excloſure, the is hin- 
199,256 gerd from going upon the Land when the Ways are bad. For if 
hue is « ing end the Why is thiry ad Gn. 42 
jects may go upon the Ends and Ou Outlets of Lands adpining Way 
hu ee Field, without being encloſed) for theſe Outlets ave 
to be Parcel of the Highway. The King's Subjects muſt have 
and are not fore d to go the miry Track; from 
whence it follows, That if the Lands adjoining are ſown with Grain, 
the King's Subjects, in this Cafe, may go upon the Corn, Oc. 
Of Common Right, or by Common Law, the s of 
Lonk invho Prtid vaght to rage ir the Highways; and no Agree- 
ment with any Perſon can take off this Charge which the Law lays 
ex The eben of he Comme a chr Duty Rep 
Chooſing — their Qualifications ; their in Repair- 
ing Highways | e for that 
ee Mae? of uo bn den and thee e. 
tion,. 


the 3&4 W. & M. chap. 12. The Conſtables, Chnbambas. 
* I of the Highways, and the Inhabitants in every Pariſh are 
to meet aon the Twenty-fixth of December in every Tear (unleſs is bap- 
PERS om a , and then on the — 8 4 © to return 4a 


1 


392. Law 
of the Party 
King's 


Perſons qualify'd to be Surveyor to two Faſtice 
8 ne _— = 


fifteen Days after ; who are to nt by an Order under their Hands 
| — 22 by the es, &e. ( on pain of 


— 2 gt) one or more to be 5. And if be that is nomi- 

15. to ſerve, he forfeiti five Pounds to be lenied by Diſtreſs, 

1 tus Fuſtices, one 
» the other to the Repair of 


of the Forfeitare 10 go to the 
a 


the Hig 2 | 
to ſerve. the O. 
ſtables, 
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bles, &c. Hall not Return the ſaid Lift of Names, Pan 

ale Hall. forfeit — Sales * 4 | 

But no Officer is named to whom the Warrant ſhall be directed. 


The Perſons qualified muſt have an Fftate of ten Ponnds a- year, 
either in their own Right, or in the Right of their Vives, or they 
muſt be worth a hundred Pounds in Perſonal Eftate, or rent thirty 
Ponnds yer Annum. If none in the Pariſh are thus qualified, a Lift 


muſt be made of the moſt ſufficient Perſons. 


2, As to Repairs of Highways and Bridges. 
The Statutes relate to the Preventing Obſtructions and Decays in 
Highways, and to Thoſe that are to Work and Repair the Highways. 
For Preventing Obſtructiom and Decays in Highways and Bridges 
belonging to Them. | 
By the 3 & 4 W. & M. chap. 12. (The ſame Statute) Nome ſhall 
lay iu the Highway (not twenty Foot broad) any Obſtruttions or An- 
advance, in pain of five Shillings, to be levied by Diſtreſs, &c. and 
the Poſſeſſors of Lands 2 ſhall remove and diſpoſe of 
Timber, Stones, Dung, &c. laid in the 7 , to their own Uſe. 
If they neglett to clear the Vay, and to cleanſe their Ditches, &c. 
ad joi ning thereunto, and to lay ſufficient Trunks or Bridges, where 
there are Cart-ways intothe ſaid Grounds, by the Space of ten Days 
after Notice given by any of the Surveyors, they forfeit five Shillings 
For every Offence, to be levied by Diſtreſs, &. 
No Tree, Buſh or Shrub ſball be permitted to grow in any rer 
mat temy Foot broad, but muſt be cut down by the Quner of the 
Land where it fiands within ten Days after Notice given by any of 
the Suroeyors, ia pain of five Shillings for every Offence, to be lecied 
as aforeſaid. | See the 13 Ed. 1. chap. 5.] 


The Paſſe ſſors of Lands adjoining to Highways not twenty Foot | 
broad, ſhall keep their Hedges pruned right From the Roots. 
Surveyors may make Drains thro the adjoining ; and ſhall 


make every Cart-way leading to any Market-Town eight Foot broad 
at leaſt ; and as near as may be apes Level. 
 Cauſemays for Horſes muſt be three Foot broad. © 
Dy the 7 & 8 W. z. chap. 29. He that removes any Poſt, Block, 
&c. {et wp for ſecuring Hurſe and Foot Cauſemays from Waggons, &c. 
Hall, ow Free by one Witneſs before a Juſtice of Peace, forfeit 
By the 8 ＋ W. 3. chap. 16. Five Faftices of the Peace at their 
Quarter-Sefſions may widen any Ways to exght Tards in Breadth; and 
by a Jury aſſeſs a Recompence to the Owners, to be paid by thoſe who 
ought to have re pair d the Highway. But they cannot pull down any 
Houſe, or take away any Ground from a Garden. Perſons aggrieved 
may appeal to the es at the next Ae rtr. | 
| Jaller at their ſpecial & may dirett their Precepts to Sur- 
de uri to erett Stones or Poſts where s meet, with Inſcrip- 
tions direGing to the next Market-Town, under the Penalty of ten 
 Shillings on the Surocyors _—_ . 2 4; 27 


An Inflitue of the Book I. 
the Elis chap. 23. 's may turn a Vater-Churſe 
i# the Highways into any M eh, take Rubbiſh or ſmall 
Stones in any Oparry ready digged in any Man's Ground within the 
' Pariſh ; and for Default of Rubbiſh, 4 Gravel, Sand, Cin- 
ders, and likewiſe to gather Stones lying upon any Man's Lands 
eithin the Pariſh for the Amendment — 1, the Highways ; provided 
they do not dig in the Houſe, Garden, Orchard & Mabe of any 
Perſon any encloſed Ground ; and 


bore- 


, or ia any more Pits than one in 
not above ten Tards over at the moſt ; and that they ſhall cauſe the 
Pit to be filled up with Earth, at the Charges of the Pariſhioners, 
apm pain of five ” Marks ts the Owner of the Land to be recovered by 
Arion of Debt, &c. [See the 4 & 5 V. & M. chap. 12. Where Gra- 


| and other Materials Surveyors, i 
by — Nah Þ a ee Se 


a 2 — 
s own Knowledse, 
— > bo (one Quorum) may Fe. ho 
quent ſhall be admitted to hi; Traverſe, as in other Caſes. 


f 2 Saund. 


 * He cannot take a Traverſe tothe Want of Repair ar High- 
Kelynge 34. Wa , but he may traverſe or controvert his own Obligation to it. 
the Appointment of Se 


1 Ventr. 256. See the 1 Georg. 1. chap. 52. C 
| vengers to cleanſe the Streets in Cities, E 


By the 1 Georg. 1. ch. 52. Surveyors appointed as aforeſaid, muſt 

_ evithin fourteen the Ac of their Office, and 
from Time to vines dof Moths (or oftner, , 5 
Warrant of two ficer) View the Roads, common 
Bridges, Cauſeways, &c. 


5 


ſances and Encroachments apm them, and give an Account in 
Writi _ to the Faſtices at wy rt wr next Special Seſſions of the 
Sure 7 ghways, &c. [Sec more of this Statute infra. 


nf 1. ch. 11. No Travelling Waggon, Cart, or Car- 


ing to fach Are, 20 2 Re — 


riage wi 83 any Burt ben (ot her than — employ'd about Huchan- 


dry, and in Manuring of Land, and for carry carrying Hy, Ste, —_ 
mentioning Corn e and Coals) Chalk, | 
— yy Stones 4 ail Sorts, —_— and 
the King g0 the common Fig with above 
ſes, &c. in Length, _o pals of five Pounds, one Moiety 25 
— exor of the Place, for Repair Toby, bay: 1, N fc 
to the 12 to be _ 7 Bitrels the les, Ne. by any 
Perſon whatſoever without arrant, to be delivered to the Kur 
ve yor or other Pariſh-Officer of the Place where, &c. and if the Pe- 
nalty is not paid within three Days, the ſaid or Pariſh- 
Officer may by Warrant of one Fuſtice ſell the ſaid Diſtreſs, and de- 
liver the Money to the faid Fuſtice to be diflributed, &c. rendering 


bas he CO &c. L he that 1 for in the Driving any Tra- 
_ovelli aggon, &c. with more than Heres, ic. f 
— ., to be levied and diſpoſed of in like Manner Fw 


Conftables or Surveyors, di Cart 

33 Manner . ally erin ay We fined by one — Faftice of 
the Peace. [See 22 Car. 2. chap. 12. 3 & 4 W.& M. chap. 13. 
2.7 * % 29. 6 Aun. chap. 29.) 7 


munition, 
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rr r he 
EE eee e &c. 2 
I 
the 1 Georg. 1. « Every P who 
Ditches and uſual Water Out oh 2 = 2 not 
fer thirty Days after Notice 22 27 do the ſame, or ſball leave the 
Earth of the Ditches in the Hi a they Spe bags fre e 


8 8 and 
we Fhs 
forfeited to the * who' ſeized, for His 


10 Jargon 7 
| n when 
worm, or ſet on with Roſe-beaded Nails, 
than Th:ee Horſes, upon Forfeiture of "Ml the Horſes above Three, 


with all 13 to be ſeized and yd as aforeſaid. 
i oy Pen bl — or 


be committed to the Common Gaol for three Months without Bail, 
and Forfeit for Every Offence Ten Pounds, to be levied on His Goods 
— — ＋ Warrant from ſuch Juſtice. Aud if the Penalty is 
Ao chi th 
aining may fell the Goods, 1 
— oh om of the Diſtreſs and 
Provided, 1 L 2 * 
emple d about Hu or in carrying Cheeſe, er, I 
Straw, Corn untbraſb d, Coals, Chalk, or Any One Tree or Piece of 
Timber, or Any One Stone, or Block of Marble, Carravans, and the 
Covered Carriages of Gentlemen for Private Uſe, or To Timber, Au- 
. . —— 7 Service. [See the 6 Georg. I. 

ch. 6. For exceſſive Loads of Meal, Malt, 
Bricks and Coals within dn Tex Mles of Londow and Weftmiafer, 


Note, That the 5 Georg. 1. chap. 12. relates only to Waggons 
and Carts Travelling for Eire 5 
See 1 57 Regulating Hackney-Coaches, 
E cc. within the Cities of Londus and Weſtminſter, and the 


Weekly Bills of Mortality. } 


Now 


and 


to the Conſtable, &c. to De- 


2 the —C Keeping and Securing 
a th e 
* 2 4 the Wheels bound with 


ſhall be Drawn with more 


* the ſei aiag, &c. 
| apo Oath made by by One, — 1 before a Fuſtice, He ſhall 


Three Days after the Diftreſs, then the Perſon Di- 


* 


— 
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8 s If a Man hath eight 


p. 105, 106. 


Now having ſeen how Decays and Aungrances in the Highways 
are to be prevented : Let us conſider who are obliged to work and re- 
pair the Highways where they want to be amended and repair d- 

The Vork and Repairs are to be in the following Manner: 


By the 2 & ; Ph. & M. chap. 8. Every Surveyor is to appoi four 


| Days (fix Days by the 5 Eliz. ch. 13.) to all Perſons that are lia- 


ble to attend and work, for providing Materials for the Amendment 
of the Highways, giving Notice in the Church the Sunday after 
Eaſter of the ſeveral Days by bim appointed. | | 


Perſons liable to work, are every one that hath a Drang hi or 
Plough or Plongh-land in Arable or Paſture, and every Hon/holder, 
Labourer or Cottager. 


Therefore by the ſame Statute, E one having a Team, or 
either in Arable 


OC- 


land, or any other Land y concerning the High- 
ways; ) and every other Perſon keeping a Draught or Plough is 
chargeable to ſend a Team, and two able Men with Tools convenient 
to work eight Hours coery Day, in pain to forfeit ten Shillings for 
every Day that Default is made. - 4 


whether he any Draught or 
bound to end a Team 
Again, 


to find eight Teams for 


EBoery Houſholder, Labourer, and Cottager, able to work, being 


ht 
 Homrs every By 
the 22 Cay. 2. chap. 12. The Penalty „„ end Meente 


uo hired Servant for a Tear, muſt either work himfelf, or hire one to 
work on each of the fix Days. And all of them muſt work ei 
„under the Penalty of one Shilling a Day. { 


By the 18 Eliz. chap. 10. Every Perſon (except ſuch as dwell in 
the City of London) that ſhall be afſefſed in the Payment of any Sub- 
fidy to her Majeſty to five Pounds in Goods, or forty Shillings in 
Lands or above, during all ſuch Time as he ſball ftland fo e 


and being none of the Parties chargeable for the Amendment of the 


Highways by any former Law, but as a Cottager. ſhall find two 


able Men yearly to labour in the Highways at the Times appointed. 
And every other that ſhall occupy « Plough-land in Tillage or Pa- 
ſture, lying in ſeceral Pariſhes, Ball be 


C _ to the Mending 


of the IVays within the Pariſh where he b, as if the Plong h- 
land had lain all in the ſame Pariſh. 
the 22 Car. 2. chap. 12. In ſuch Places where Carts are not 


B 
uſed, the Inhabitants muſt ſend Horſes, &c. to carry Materials to 
amend the Man, with able Perſons to work with the ſame, under 
the like Penalty as is appointed for Carts and Teams. Any one con- 
vitied before a Fuſtice of Peace by the Oath of one Witneſs, or View 
of the Juſtice himſelf, to have reſiſted any employ'd iz the Execution 
of the Statutes concerning Highways, or of Reſcuing Good: diftrain'd 


by Vertue of them, forfeits forty Shillings, &c. 


5 By 


- 
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y the 1 Georg. 1. ch. 52. Surveyors muſt give an Account to the 


ces at the next ſpecial Seſſions in Writing Oath of the 
s or 


Neglefs of Labourers, or of thoſe that are to Labourers 

ghd ye oe i fs x Pounds. Uſbo ths 3 & AW. & M. 
chap. 1 2. ] Aud the Juflices at their ander their 
Hands and Seals may 2 5 EE 
weft wane Repair, mith the Time aud Manner. And the 5 
ſhall take the moſt convenient Time of the Tear 6 


fore Harveſt, and ſummon the Teams 2 


See more of the Power of the Juſtices in ations in the ſame 
Statute. And fee the 13 Car. 2. 2. 22 g 23 Car. 2. chap. 17. 
2W.6 M. a. 3 & f. chap. 37. Wherein the ſole Power 
of and Repairing the Streets, Lanes and Paſſages within 
the City ef Zonchn, andihs Lortine Bevel, is in the Lood Mayes, 
and Commons in Common-Council as alſo 
all Matters that concern the Ways, Sewers, Drains, Vaults, Ge. 
Here the Manner of Taxing by and the Office of 


who he Nat ſet 
x 145% Lina 
to be within een 73. 


Note, That ® Perſons in Holy 
Statutes, by Vertue n 


the Purview of theſe 
93 > Inhabitant, — He that _— 


| 30 
concerning CREED [ See 364.6 M. of 
2 2 Roll. Abr. 
= 81. | 


A | 


20 _ 30 5, 


— hee They and hot, 745 


whoſe Eſtate They have in the Lands or Tenements are bound in 
thercof to Repair the ſame. aged ay > erg 
2 — « : But Natural Perſons cannot 


Trp 


hehe the of the Anceſtor without Binding and Aſſets, or 
ſome ſpecial A Man cannot be charged by a general Pre- 
ſcription is Anceſtors have done. So that a Private Perſon 
e a Bridge by Reaſon of Tenure, but not by 
Reaſon of 1 be bound 
either by Reaſon of Tenure or Preſcription. . 
Heir, chap. 6. Ante, and Of Pr p. 3. P 
* Bridge lies in a F out of the County, 
the Franchiſe les ina Fl ot of he ney theo 
OS 


If a Man maketh a Bridge for the common Good, he is not bound 
— 


Bridge, 


A Inflitute of the Book 1 
+ bindeth nt; but it is Evidence ageinft him that he n 


Ri LN But if Time out of 
Mk ath repaired it of Aims, this ſhall 


This ti bythe Omen Lav. But 


Ps LY chap. 5. Four Juſtices ( 1 Quorum ) ſhall in Se, 
e, Hear and Determine the — Bridges, 
/ — at the End of ſuch Bridges, and ſpall charge 
2 of Then them. where it cannot be known what 


Hundred, City, Town or Pariſh, Perſon certain or Body Politick, 
ought to repair Them, 


They ſhall be repaired by the County or Ri- 
ding, Gly or Town Corporate, wherein They are ſituated. And if 
e ſituated in two ſuch — the Inhabitants there 


Wall re — the ſeveral Parts reſpeſtively. And the Juſtices may 
in this Caſe ſend Proceſs out of their Juariſdiftion, &c. | See the 
woe . upon 2 Inft. 700, 701, 702, 703, 704, 
705, 7 


et as 

are Common in the Highways, and are not to be repaired in the 
fame manner as Highways. 

[ See the 1 Ann. chap.18. infra. An Ad to cxplain and alter the 

22 H.8. ch. 5. „„ 


in the High 
See -— oy" oo which concern Highwa s and Bridges in 
ifon in his Office and Authority 


particular Places, as collected by Ne 
a Fuſtice of Peace. ——— 

3. It is the Duty of Surveyors to gather Rates for the Amend - 
ment of the Highways and Bridger blog i te High 


I the 3 & 4 W. & M. chap. 12. Upon Notice given by the Sur- 
de vors to the Juſtices in their? Se fſions, and 2d Oarh made of 
what Sums they have expended for buying Materials, &c. to repair the 
Highways; the Fuſtices or any two of them may cauſe an equal Rate 
to be made to rei them, according to the Method preſcribed in 
the 43 Eliz. chap. 2. For the better Relief of the Poor; [in which A 
every Occupier of Woods, Lands, Tithes, &c. is included as afore- 
2 ] Fin r > Row var Fo, 
S, E Ss 0 Fer, ＋ to pay, 
by way of , and Sale of there Goods, . 80 
if the Juflices of the Peace at their Quarter- 2 ſhall be ſatiſ 
fied, That the High K Ridge, (wile ents {wee 
paired by a Pariſh, Gc. Srreets, Pavements, within a Pariſh, 
1 not be ſufficiently amended without the of this ” > — few 
; cauſe Alefments wen Perons fully ra tothe Poor to be 
(not exceeding in one Tear Six-pence in the Pound of the yearly Value 
78 
1. 
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be koied in ſuch Manner as the Juſtices in Seſſions ſhall direct. [Sec 
1 Georg. 1. chap. 52. U. 6.] | 

Here the Clergy are chargeable to the Highways, Oc. as well as 
the Laity. 7 

And for a further Help, Al Fines and Forfeitures for not amend- 
ins the Highways, ſhall be levied into the Hands of Surveyors (not 
to be returned into the Exchequer) to be applied towards the Amend- 
ment of ſuch Highways. And if any ſuch Fine, &c. impoſed upon 
any Pariſh, ſhall be levied upon one or more of the Pariſhnoners, any 
two Fuſtices at their Special Seſſions, upon Complaint, may Mar- 
rant cauſe a Rate to be made to reimburſe them ; which the Surveyors 
Hall leny, and pay within a Month after the making thereof. 
A Faſtice of Peace negletting His Duty, which this A requires, 
ſhall Forfeit Noe Pounds; One Moiety to Him that will ſue for the 
ſame in Any Court of Record by Action of Debt, &c. the Other 
Moiety to be employ d for the Repair of the Highways of the Pa- 
riſb, where the Perſon ſuing ſhall Inhabit. Rs 

Surveyors (after the A of their Office) negletting Their 
Duty by this Al ſhall Forfeit for every Offence Forty Shilling s. ¶ By 
the 6 Aun. chap. 29. Five Pounds ] to be levied on their Goods and 
Chantels by Warrant under the Hands and S:als of Two or more Ju- 
ftices ; One Moiety to the Informer, and the other Moiety toward the 
Repair of the Highways of the ſame Pariſh, &c. | See the 1 Georg. 1. 
28 Concerning Fines, Gc. miſapplied. 5 

the 7 & 8 W. 3. chap. 29. F any 1 or Vill, which uſes to 

repair their own Highways, ſhall have levied and employ'd Six- 
. pence in the Pound for the Repairs, and that is not ſufficient, the 


1 


ſtices at the next Special Seſſions may order the whole Pariſh to 
— the 26) Pope, oats 1 8 * 

As for Bridges belonging to the County, Ge. 8 
In the 22 H. 8. chap. 5. By the Word n Inhabitants, All Privileges 724 


of Exemption, tho by Act of Parliament, from Contribution to the 
Repairs of decay d Bridges are taken away. The Clergy therefore 
are charged in reſpect of their Spiritual Polfeſſions towards the Re- 
pair of Bridges to be repaired by the County, Oc. as well as toward 
the Re which are known to bclong to Pariſhes, 


epair of thoſe Bridges 
Sc. LIE Explanation of the Word Inhabitamt, 2 last. 702, 
70. 794] - SA | 


By the 1 Ann. chap. 18. The Manner of raiſing the Tax for ſuch 
171 at 122 5 * ſlow: * 
By which Statute, Juſlices in Seſſions,  Preſentment, 
(where it cannot be known as cath torened 6 trader) may aſſeſs 
every Town, Pariſh or Place in Proportion, as uſually hath been aſ- 
ſeſſed. And the Money affeſed is to be loied by the Conflable of = 
each Pariſh, &c. or by ſuch Perſon as is appointed Treaſurer, &c. 
Officers 3 their Duty, forfeit forty hin ; and the 
Treaſurer five Pounds, to be applied 10 the Repair of the Bridge. 
No Fine for not Repairing ſuch Bridges, and the Highways at the 
Ends thereof, ſball be Returned into the ner, &c. bat ſhall be 
. 2 by the Fuſtices — 


EL 7% Bi 


Bridge, it bindeth not; but it is Evidence againſt him that he 
to do it of Right, until he prove the contrary. But if Time out of 
Mind he and his Predeceſſors hath repaired it of Aims, this ſhall 


* 13Rep.13 bind him to it. * If one hath Toll (call'd Portage) for Men and 


Cattle paſſing over a Bridge, he muſt have that Right by Preſcrip- 
tion or Statute; and in lieu of the Toll, he ought to repair it. 


' 2Inft, 701. [ See of Fairs and Markets, Book 2. chap. 2.) I None can be com- 


pelled to make a new Bridge, where there was never any before, 
but by Act of Parliament. 
Thus it is by the Common Law. But 


By the 22 H. 8. chap. 5. Four Juſtices ( 1 Quorum) ſhall in Seſ- 
frons 7 * Hear and Determine the Annogances of Bridges, 
and of Highways at the End of ſuch Bridges, and ſhall charge 
fuch as ſhould Repair them. And where it cannot be known what 
Hundred, City, Town or Pariſh, Perſon certain or Body Politick, 
ought to repair Them, They ſhall be repaired by the County or Ri- 
ding, City or Town Corporate, wherein They are ſituated. And if 
| They are ſituated in two ſuch Precinits, the Inhabitants there 
ſhall repair the ſeveral Parts reſpefticely. And the Juſtices may 
in this Caſe ſend Proceſs ont of their Juriſdiction, &c. | See the 
—— upon this Statute, 2 Iaſt. 700, 701, 702, 703, 704, 
705, 706. 


No private Bridges are within that Statute, but only ſuch as 
are common in the Highways, and are not to be repaired in the 
ſame manner as Highways. | | 

[ See the i Ann. chap.18. infra. An Act to explain and alter the 
22 H. 8. ch. 5. Concerning the Repairing and Amending of Bridges 
in the Highways. EE, 

See alſo the Statutes which concern Highways and Bridges in 
particular Places, as collected by Nelſon in his Office aud Authority 
of a Fuſtice of Peace. 6th Edit. Tit. Highways. | 5 

3. It is the Duty of Surveyors to gather Rates for the Amend- 
ment of the Highways and Bridges belonging to the Highways. 


By the 3 & 4 W. & M. chap. 12. Upon Notice given by the Sur- 
cer yo to the Juſtices in their Special Seſſions, and Oath made of 
what Sums they have expended for buying Materials, &c. to repair the 
Highways; the Fuſtices or any two of them may cauſe an equal Rate 

to be made to reimburſe them, according to the Method preſcribed in 

the 43 Eliz. chap. 2. For the better Relief of the Poor; [ in which Act 
every Occupicr Mood, Lands, Tithes, &c. is included as afore- 
faid.] Which Rate, being allowed by the ſaid Fuſtices in their Spe- 
cial $efſwns, may be levied by Surveyors on Perſons refuſing to pay, 
ty way of Diſtreſs and Sale of their Goods, &. 
If the Fuſtices c the Peace at their Quarter-Seſhons ſhall be ſatiſ- 
fied, That the Highways, Cauſeways, Bridges, (which ought to be re- 
paired by a Pariſh, &c.) Streets, Pavements, within a Pariſh, &c.can- 
not be ſufficiently amended without the Help of this Al, they may 
cauſe Aſſeſſments upon Perſons nſually ratable to the Poor to be m 
 20t exceeding in one Tear Six-pence iu the Pound of the yearly Value 
y Lands, &c.) nor of Six-pence for twenty Pounds perſonal Eftate) . 
4; | 
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be levied in ſuch Manner as the Fuftices in Seſſions ſhall direct. [Sec 
1 Georg. 1. chap. 52. h. 6.] 

Here the Clergy are chargeable to the Highways, Cc. as well as 
the Laity. | 

And 55 a further Help, A Fines and Forfeitures for not amend- 
ins the Highways, Hall be levied into the Hands of Surveyors (not 
to be returned into the Exchequer) to be applied towards the Amend- 
ment of ſuch Highways. And if any ſuch Fine, &c. impoſed npon 
any Pariſh, ſhall be levied upou one or more of the Pariſhoners, any 
two Fuſtices at their Special Seſſions, npor Complaint, may by IFar- 
rant cauſe a Rate to be made to reimburſe them ; which the Surveyor s 
Hall leg, and pay within a Month after the making thereof. 

A Fuſtice of Peace negletting His Duty, which this A requires, 


| | all Forfeit Noe Pound; One Moiety to Him that will ſue for the 
I ſame in Any Court of Record by Action of Debt, &c. the Other 
= Moiety to be employ'd for the Repair of the Highways of the Pa- 


riſb, where the Perſon ſuing ſhall Inhabit. 

Surveyors (after the Acceptance of their Office) neglefting Their 

Duty by this Att ſhall Forfeit for every Offence Forty Shilling. By 

the 6 Ann. chap. 29. Five Pounds ] to be levied on their Goods and 
Chattels by Warrant under the Hands and Cal of Two or more Ju- 
ftices ; One Moiety to the Informer, and the other Moiety toward the 
Repair of the Highways of the ſame Pariſh, &c. | See the 1 Georg. 1. 
= 52. C 5. Concerning Fines, Gc. miſapplicd. | ; 

y the 7 & 8 W. z. chap. 29. F any Infhip or Fill, which uſ:s to 
repair their own Highways, ſball hace levied and employ'd Six- 
pence in the Pound for the Repairs, and that is not ſufficient, the 
Juſtices at the next Special Sefſions may order the whole Pariſh to 
contribute to the ſaid Repairs. 

As for Bridges belonging to the Gy ity, Oc. 

In the 22 H. 8. chap. 5. By the Word ® Inhabitants, All Privileges ® lat 24 
of Exemption, tho' by Act of Parliament, from Contribution to the 
Repairs of decay'd Bridges are taken away. 'The Clergy therefore 
are charged in reſpect of their Spiritual Poſſeſſions towards the Re- 
pair of Bridges to be repaired by the County, Gc. as well as toward 
the Repair of thoſe Bridges which are known to bclong to Pariſhes, 

Sc. = the Explanation of the Word [zhabitam, 2 Inft. 702, 
r | | 


Bx the 1 Ann. chap. 18. The Manner of raiſing the Tax for ſuch 
Bridges ts directed at large. 
By which Statute, The Juſtices in Sſſous, upon Preſentment, 
(where it cannot be known who ought to repair a Bridge) way aſſeſs 
every Town, Pariſh or Place in Proportion, as uſually hath been aſ- 
ſeſed. And the Money aſſeſed is to be levied by the Conflable of 
each Pariſh, &c. or by ſuch Perſon as is appointed Treaſnrer, &c. 
Officers neglettins their Duty, forfeit forty Shilling ; and the 
Treaſurer five Pounds, to be applied to the 74 of the Bridge. 
No Fine for not Repairing ſuch Bridges, and the Highways at the 
Ends thereof, ſhall be Returned into the Exchequer, &c. but all 5: 
Returned to the Treaſurer, and * by the Fuſtices towards the 


Rc 
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Rebuilding and Repairing ſuch Bridges and Highways at the Ends 
thereof. | See more of this Statute iv.] 


4. It is the Duty of Surveyors to paſs their Accounts. 'There- 


. — -- ” 


y the 3 & 4 W. & M. chap. 12. The Surveyor before be is dif- 
a his Office, Hall at ſome Special Seſſions give an Account 


upon Oath of all Moneys received, which ought to be employ'd in 
amending the Highways, and how it was diſpoſed of. And if any 
remain in his Hands, he ſhall deliver it to the next Surveyors; and 
in Cafe of Failure, ſhall forfeit double the Value, to be levied by 
Warrant of two Fuſtices. 

By the 1 Georg. 1. chap. 5. No Fuſtice's Clerk, &c. ſball receive 
Any Money for the Oath or Account, on Forfeiture of 101. to be 
Recover d in Any Court of Record. 
By the 1 Ann. chap. 18. The Money received for Repair of Bridges 
intended by the Act] is to be accounted for according to the Order 
of the Fuſtices in Seſſions. 5 

Faſtices may allow Perſons concerned in the Execution of this 

All Three-pence in the Pound. | See more of this Statute poſt, 
and where Alion muſt be laid. Book 4. chap. 4.) _ 


 [ See the 43 Fliz. chap. 4. Concerning Commiſſioners to be autho- 
rized to enquire of the — of Lands or Goods, &c. 
given for Repair of Bridges, Cauſeways, Highways, Oc. And fee the 
22 Car. 2. chap. 12, Concerning Lands given toward the Repair of 
Bridges, Highways, (5c. and the Duty of the Truſtees, c.] 
So much concerning the Duty of Surveyors as to Repairs, Rates, 
and their Accounts. 
There are ſome Statutes concerning the Courts which have Cog- 
nizance of theſe Matters. | Wo 


By the 2 & 3 Ph. & M. chap. 8. Stewards iz Leet have Power to 
enquire concerning Highways, and may impoſe Fines upon ſuch as 
make Defaults, according to the 18 Eliz. chap. 10. 
By the 3 & 4 W. & M. chap. 12. All Matters concerning High- 
ways, &c. ſhall be determined in the County where they lie, and not 
| elſewhere. And no Preſentment, Indittment or Order made by 
 FVertue of thoſe Ad, ſhall be moved by Certiorari out of the County ; 
(provided the Juſtices act within their Power.) And in Action, 
commenced againſt any Perſons authorized to put this Att in Exe- 
cution, the Defendants may plead the General Iſſue, and if Judg- 
ment be for them, they ſhall have double Caſts. 

By the 1 Ann. chap. 18. All Matters concerning the Repairing of 
ſuch Bridges (as are intended by the Act) ſhall be Determin'd in the 
County, and not be Remou'd by Certiorari. - 

Perſons Authorized by this Aft may plead the General Tſſne, and 
Give this A and the 22 H. 8. chap. 5. in Evidence ; and if Fudg- 


ment be for Them, They ſhall have Donble Coſts. 
In all Informations or Indittments in bis Majeſty's Courts of Record 
at Weſtminſter, Aire. or Qzarter-Seſſlons, the Evidence of * Inha- 
4 (rants. 
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bitants of the Town or County, in which ſuch decay d Bridges cr 
Fizhways lie, ſhall be admitted. 


10 


Note, That the Statutet which concern Highways and Bridges in 
particular Places muſt be exactly purſued, as being different from the 
Statutes made for the Repair of Highways and Bridges in general. 
[See the ſeveral Statutes concerning Taru piles in Highways] 


IX. The Clerk of the Market is an Officer that hath Cognizance of of the Clerk 
Weights and Meaſures. The King's Clerk of the Market exe- ef the Mar- 
cutcs his Ofhce only within the Verge. Head Officers of Corpora- . 343. 
tions, Lords of Libertics, or their Deputies, execute this Office in 
other Places by Grant or Preſcription. | See the 17 Car. 2. chap. 19. 

He doth keep a Court, and enquireth of Weights and Meaſures, » 4 laſt. 273. 
whether they are according by the Standard or no. [| See of the : 
Court of the Clerk of the Market, Book 4. chop. 1.) His Fees for 

Sealing are ſettled in the 7 H. 7. chap. 3. 

[See the 17 Car. 2. chap. 19. 22 Car. 2. chop. 8. 22 & 23 Car. 2. 
chap. 12. For Regulation of the Office of the Clerk of the Market, 
for Reformation of Weights and Meaſures, and for limiting his ex- 
ceſſive Fees. | | 8 

[Sce alſo the 8 Aun. ch. 18. 1 Georg. 1. ch. 26. 5 Georg. 1. ch. 25. 


To regulate the Aſſize of Bread; 7 Ed. 6. chap. 7. 43 Elis. chap. 14. 


2 Ann. chap. 15. and the 9 Aun. chap. 15. 10 Ann. chap. 6. Con- 
cerning the Aſſiſe of Fuel, Billet, &c.] "IF 
The Clerk of the Market cannot ſet a P Price upon any Thing 4 Inf. 273. 


_ faleable in the Market; for that does not belong to Weights and 


Meaſures. He cannot take any Fee for 4 View and Examination 14 14 274. 
only of Weights and Meafures ; for the Statutes allow a Fee only Püreb ls. 
for Sealing. If they are falſe Weights and Meaſures, they ought to *'* *** 


be burnt. But if they are true and ſealed, they ought not to be 
charged again. | 


By the 22 & 23 Car. 2. chap. 12. here there is no Clerk of the 
Market, He that hath the Profits of the Market ſhall ſeal Meaſures 


There is now no great Nee I of the Clerk of the Market; for 4 Inf. 273 
the Juſtices of Aſſiſe, Oyer and Terminer, and of the Peace, Sheritis 


in their Torns, and Lords of Leets, may and do enquire of falſe 
Weights and Meafures. [See of Jeights and Meaſures, Book 3. 


chap. 3.] 


X. Governors of Houſes of Correftion are to ſet Rogues and other of Mafers 
idle Perſons to Work. This Officer and his Priſon does not belong “r * 
to the Sheriff, His Nomination, Duty and Alletance are ſettled by ju. of 
Statutes. For Correction. 


Ny the 39 Eliz. chap. 4. Juſtices of the Peace in their Quartcr- 
Seſſions may order Houſes of Correttion to be built, may make Orders 
for providing a Stock, &c. and for Maintaining and Governing the 
tame, and fee that Offenders ſent * be ſet to Mork or puniſhed. 

2 
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Juſtices of the County all not medale in Corporate Towns, but 
the Fnſtices there are to put this At in Execution. 

By the 39 Eliz. chap. 5. Houſes of Correttion may be incorporated, 
[See 43 Fliz. chap. 4. 7 Fac. 1. chap. 4. and the 2 Inft. 707, 720, 
Cc. where theſe Statutes are well expounded.) 

By the 7 Jac. 1. chap. 4. There is to be a Houſe of Correttion in 
ecciy Shire to ſet Rognes and other idle Perfons at Work. And the 
Fuſtices in Seſſions ſhall appoint a Governor for the ſaid Houſe, who 
hath Power to ſet Rogues and idle People at IVork, to puniſh them 
eith moderate Whipping, to fetter them if they are nuruly. ¶ See 
IF aH. 2. chap. 11.] They are to have no other Allowance than what 
they ſhall deſerve by their Labour. And for this Trouble, the Fuſtices 


ſhall allow the Governor a yearly Sum, to be paid quarterly before- 


hand by the Treaſurers of the Connty ; the Governors giving Security 


tor their Continnance in the ſaid Officc. And if the Governors ſhall 


not every Quarter-Sefſions yield to the Fuſtices, a true Account of all 
ſuch Perſons as fall be committed to their Cuſtody, or if they ſuffer 
them to eſcape, the Fuſtices may fine them. 


'Tho' one have lawful Means to live by, yet if he is an f idle or 
diforderly Perſon, (for thoſe are the Words in the Disjunctive in one 
Part of the Statute) the Juſtices of the Peace may ſafely commit 
him to the Houſe of Correction, by Vertue of this Statute. A gene- 


ral and larger Power, without Exception of any Perſon. [See this 


Act expounded, 2 Inſt. 728, Gc.] 


Theſe Perſons following may by Statutes be ſent to the Houſe of 
Correction; iz. An Alehouſe-keeper felling Ale without Licenſe 
after a ſecond Conviction, ſturdy Beggars, Carters in London riding 
upon their Carts, (5c. Corn-ſpoilers, Deſtroyers of the Game for 
want of Diſtreſs, Hedge-breakers, Idle or diforderly Perſons, La- 
bourers under 'Thirty Years of Age refuſing to work, Mother of a Ba- 
ſtard-Child, Imbezillers of Naval Stores under 205. Robbers of Or- 
chards, Parents of poor Children enticing them from their Ma- 
ſters, poor Children refuſing to be Apprentices, poor Perſons refu- 
ling to wear a Badge, Perſons burnt in the Hand for Larceny, Per- 
ſons running away, or threatening to run away and leave their Fa- 
milies upon the Pariſh, Seamen Quarrelling and Fighting in His 
Majeſty's Yards, &c. upon Non-payment of Their Fines, Servants 


running away, common Treſpaſſers, Vagabonds, and "Thoſe whoſe 


Place of Birth or laſt Dwelling for a Year cannot be known, or 
who Refule to tell the Place of their Settlement; Spoilers of Trees 
and Wood-cutters, &c. But if the Way of Conviction is not ap- 
pointed by the Statute in any of theſe Caſes, then the Juſtices in 
Seffiens only have Power to fend ſuch Offenders to the Houſe of 


Correction. In the mean Time, one Juſtice may require Sureties 


for their Appearances at the Seſſions. 


By the 5 Ann. chap. 6. The Keefer of a Houſe of Correftion or 
Ii orkhoule ueglectius to give due Correttion to any Perſon convitt of 
1 hett or Larceny, and committed thither, any Judge of Afſize or Oyer 
aud Terminer, zpor Proof, may remove the Keeper from his Office. 


5 85 See 


they diffolved ? 


rough. Hence there may be many Corporations in one City or. 
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[See the 6 Georg. 1. chap. 19. Concerning the Commitment of 
Vagrants, and Criminals charg d with ſmall Offences either to the 
Common Gaol or Houſe of Correction. ] 

Whipping-Poſts and Stocks are by the Common Law. 


CHAP. VIII 
Of Corporations or Bodies Politick. 


N Treating of Corporations or Bodies Politick, theſe Queſtions of Corpora- 
may ariſe, (ig.) What is a Corporation or Body Politick 2 How done or Bo- 
many Kinds of them ? How are they wade > What Things are c. el 
ſential to them? What is the Power of a Corporation? How are 
1. hat is a Corporation or Body Politick 2 A Corporation is a 
* Perſon in a Political Capacity created by the Law, and is a Body : 1n8. 536. 
Politick fram'd by Policy or Fiction of Law to ® endure in perpetual «, jg... 4 
Succeſſion with Capacity to take and grant, to ſue and to be ſued, | 
Sc. * He who gives the firſt Poſſeſſions is the Founder of it, tho 10 Rep 33. 


they are but of ſmall Value. So that a common Perſon may be aft. 68,724. 


Founder, tho' the King ſhall afterwards endow it with great Poſſeſ- 

ſions. It differs from a Franchiſe or Liberty, becauſe they are Eſtates 

of Inheritance, and may be granted over from one to another. 

2. How many Kinds of Them? Corporations are either) Sol? » ; Rep 2g. 


or Asagregate. Sole, or in one ſingle Perſon, as the King, a Biſhop, a = luſt. 250.4. 


Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, Vi- 
car, the Chamberlain of London, Heads of fome Hoſpitals, Oc. 
Aggregate of many Perſons together (in the Cicil Law call'd Uni- 
der ſitie or Colleges) as Mayor and Commonalty, Dean and Chap- | 


ter, Maſter and Fellows of a College, Maſter and Brethren of an 


Hoſpital. * And there, all Perfons may be capable, or one Peron : , last. 2 5 
only. The Bodies natural of ſuch a Corporation may be ſcen; yet 66. b. 


the Body Politick or Corporate it ſelf cannot be ſeen, nor do Any 


Act but by Attorney. A City or Borough may be incorporated, or 
Part of the City or Borough ; as the Freemen of the City, or Bur- 
geſſes of the Borough, or Men of ſuch a Trade in the City or Bo- 
to Rep. 3 
Borough; and one Corporation may be made out of another Cor- hy 
poration. Laſtly; There may be a Corporation without a ® Head. „ i Rey 30. 
But where there is a Head, and he © dies, Gc. nothing can be done . f 264 b. 
during the Vacancy. 5 265. a. 
Every Corporation alſo is either Spiritual, Temporal, or Mix d. 
Spiritnal, as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendaries, Parſons, Vicars ; * which in the Manner « ; rep. ;;. 
of their Conſtitution may be either Elective, Preſentative, or Dona- 1 Init. 2 50.4. 
tive. Temporal or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſſes, c. Mix'd, or conſiſting both of Spiritual and Temporal 
Perſons, as many Colleges, Hoſpitals, 7c. 
3. How 
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© 1- Rep. 29. 
t Intt, 250. a. 


3. How are they ade A Corporation or Body Politick may 
commence or © be made by Commoz Law, By the King's Charter 
or Letters Patents, By Act of Parliament, By Preſcription. 

1. By Common Law, as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parfons, Vicars, Church-wardens 
to ſome Purpoſes. 2. By the Ning Charter, or Letters Patents, or 
by the King's Authority communicated to others, All ſuch Charters 
mult have a favourable Interpretation, and ſhall be taken ſtrongly 
againſt the King to advance the Work intended. 3. By Authority of 
Parliament; ſo the College of Phyſicians in London was made a 
Corporation. [Se the 87þ Report, Dr. Bonham's Caſe.] 


By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Fftate in Fec- 


fimple may erect an Hoſpital or Houſe of Correction, and the ſame 


ſhall be incorporated «ith Power, &c. to be viſited by ſuch Perſons 


as ſhall be nominated by the Founder. | See 2 Taft. 720, Gr.] 


By the 6 Georg. 1. ch. 23. All Kcurity for Tranſportation of O 


fenders hall be by Bond in the Name of Clerks of the Peace of each 


' 2 loft. 330. 


8 1cRep. 29, 
57, 322, Ke. 
11 Rep. 18. 


3 Rep. 73. 
4 Rep. 88. 
10 Rep 124, 
125. 

i Inſt. 102. b. 
10 Rep. 29, 
22, 27 
10 Rep. 30. 
1 Roll. Abr 
513. 

1 Rep. 30, 
51 &e. 


County, who ſhall proſecute ſuch Bonds in their own Names ; to 


which Purpoſe They Hall be deem'd a Body Corporate. 


4. By Preſcription, as that which hath been and continued a 
Corporation Time out of Mind. Tho the Members cannot ſhew 
any Charter for it, there was certainly a Charter at firſt. f Lon- 
don is a Corporation by Preſcription ; and the Chamberlain of Lon- 
don to fome Purpoſes. A Corporation by Preſcription may be con- 


frm'd by tho Kings Letters Patents, and yet be a Corporation by 
Preſcription ftill. Ox. 


4. What Things are Eſcutial to Them? Several Things are E, 


ſeutial to the making of a Corporation. I ſpeak chiefly of Aggregate 


Corporations. 5 There muſt be, 1. Lawful Authority. 2. Proper 
Perſons to be incorporated, (vig.) Perſons natural, or Bodies already 
incorporate. 3. A Name by which they are incorporated. A Miſ- 
nomer in any ſubſtantial Part is dangerous in Deeds or Pleading. 
h If the Name of a Corporation is changed, yet it ſhall have all 
the Privileges that it had before. 4. 1 A Place, for without a 
Place no Incorporation can be made. 5. K Nord. ſufficient in Law 
to make a Corporation. But there is no Neceſſity of any certain 
Form of Words. g 5 

When a Corporation is duly created, | all other Incidents are ta- 


citely annexcd to it; as to N and grant; to buy and to ſell; 


to ſue and to be ſued ; to have a Seal; that the Survivors ſhall be 
the Corporation; that if the Revenues increaſe, the ſame ſhall be 
employ d to increaſe the Revenue or Number of the Poor, G c. [See 
the 8 Rep. 131. The Caſe of Thetford School.] That they ſhall be 


vifited by the Founder and his Heirs, or by the Governours, if no 


Vilitor is appointed by the Charter ; That they make Ordinances and 


By-Laws; That they ſhall be exempted from the Ordinary; (for if it 


is a Lay Corporation he cannot viſit it: But the Clauſe of Exemption 
is ncceflary, if it is a Spiritual Corporation;) To purchaſe in * 5 
maln; for without Revenues, the Members of it cannot live. A 
Licenſe to purchaſe is not of the Eſſence of a Corporation, for it is 
perfect without it. | 


3 If 
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If theſe Things are expreſſly granted in Charters, they are but 
y or Explanatory, and might have been left out; tho' it 
is the ſafeſt Way to grant them by expreſs Words. 
There are uſually granted in Charters of Corporations divers 
Franchiſes, c. as Felons Goods, Waifs, Eſtra 


Deodands, Courts and Cognizance of Pleas, Return of Writs, Fairs, 
Markets, Exemptions from Serving in Offices, or on any Jury, Ex- 
emptions from Payment of Toll, the Aſſize of Bread and Beer, a 
Pillory and Trumbel, the Office of a Juſtice of Peace, Coroner, 
Clerk of the Market, &c. which are not incident to a Corporation; 
and therefore muſt be granted by ſpecial and expreſs Words. 

5. As to the Power of a Sole or Aggregate Corporation. 

A ® Sole Corporation regularly cannot take in Succe ſſiom Goods 
and Chattels, either in Alion, as Bonds, Recognizances, Oc. or in 
Poſſeſſion, as Leaſes for Years, &c. for the Executors or Adminiſtra- 
tors ſhall have them. A Leaſe for a Hundred Years made to a Par- 
| fon and His Szccefſors, and a Releaſe made to Him and his Succefſ- 
ſors, was adjudged only an Eſtate for Life. And this is true, ex- 


ys, Treafure-Trove, 


cept in the Caſe of the ancient Jewels of the Crown, which go to 


the Succeſſor; and of the Chamberlain of London, whoſe Succeſſor 


by Cuſtom may have Execution of a Bond or Recognizance, ac- 


Eknowledged to his Predeceſſor for Orphanage Money; and perhaps 


the Ornaments of a Chapel of the Predeceſſor belong to the ſuc- 
_ ceeding Biſhop. | Sce of Anceſtor and Heir, chap. 6. ante, and of the 
Authority of Church-wardens, chap. 7. ante. 


A Sole Corporation may take a Fee-fimple in Succeſſion, but not 


without the Word Succeſſor g. L But ſee Of Fee-ſemple, Book 2. chap. 1. 
Of Frank-almoign, Book 2. chap. 2. 


An 4zgregate Corporation may take Goods and Chattels in Action 


or Poſſeſſion, and they ſhall go in Succeſſion. They may alſo have a 
Fee: ſimple without the Word Succt ſſors; for the Body never dies. 


hey cannot Sue or Appear in Perſon, but by Attorney. 


cannot ſue without Their Head, or in Time of Vacation of the 


Headſhip. They cannot commit ® Treaſon, or be outlaw d or ex- 
communicated, or be Executors or Adminiſtrators; for they cannot 
take an Oath. They cannot be Jointenants to take by Survivor- 
ſhip; but they may be Tenants in common. They cannot be ſeized 
to the Uſe of another. The Members cannot regularly be Wit- 


n 10 Rep. 32. 
Rep. 121, 
I's | 


27. 
Inſt. 134. a 


neſſes for the Corporation, eſpecially if they teſtify for any conſi- 


derable Advantage or Profit of the Body. For every Member hath 
a Right and Freehold for his Life as to his Freedom, & c. and all 


* 11 Key 98. 


the Members together have an Inheritance in the Lands, and an 


Intereſt in the Goods. ¶ But ſee Of Witneſſes, Book 4. chap. 4.] 
Grants of a Corporation Sole and Aggregate, muſt be by Deed 


Leaſes, Book 2. ch. 3.] tho they are good without Delivery. P But 
a Grant made To or By a Body Politick during the Vacation of the 
Headſhip, is void; as They cannot ſuc till They have a Head. Yet 
if a Leaſe for Life is made with a Remainder to the Mayor and 
Commonalty of B. there being no Mayor at the Time, It will be 
Good, if a Hlayor is choſen during the particular Eſtate, 


They 


under their Scal. [ See of Dean and Chapter, chap. 3. ante; and of 


Lit 443 2. 
1 Inft. 264. 2 
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They may Retain a neceſſary Servant without Seal. But gonora! - 

*rVentr.47, ly all 4 Contracts and Grants of Offices by them ought to be under 
12 Seal by Deed. 

I ſaid before, that an Aggregate Corporation might make He 

Laws; it being impoſſible for the general Law to provide tit Diſci- 

pline for every particular Society. But fome Powers concerning By-. 

Laws are often inſerted in Charters that are geid. As to make Hy- 

An 54 Laws upon Pain of * In˙priſamiucent of the Offender. For tuck an Or- 

* dinance is againſt Magua Charta, chap. 29. A reafon:vble Penalty 

might have been impoſed and levied by Diſtreſs, or recovered by 


— 


Action of Debt. 
| Thus a By-Law to Forſeit Goods upon Diſobedience is not void, 
f$Rep. 125, for no Forfeiture can grow by Charter or Letters Patents; f t 
hs „ may be good by Cuſtom. A By-Law to reſtrain I rade is void in a 


Nob 210 Charter, as to hinder A tices to ſet up their I'rades; | Sce of 
29 ener. 132, Apprentices, chap. 6. aute. or to have the fole Making of Ca. c. 
415 Rev, d. for it is againſt the Liberty and Freedom of the Sub 


a C :rter. I lay it is good by 
_ Cuſtom, or it may be made good by Act of Parliament. For all By- 
Laws and Ordinances contrary or repugnant to the Laws and Statutes 
of the Kingdom are void and of no Effect; and the King's Charter 
alone cannot uphold them. Corporations may make By-Laws or Or- 
dinances without Cuſtom, or the King's Charter, where it is for the 
Good of the Commonwealth, as to repair the Church or Highway, 

» zInft. 47 Gc. but not where it is for their own * private Profit. And if they 
1 Roll. abe make By-Laws only for the good Government and Y Order of the 


364. 


! 4Rep. v, Body incorporate, the King's Charter will ſupport them in it; and 


75... thoſe By-Laws ſhall oblige even Strangers, and ſubject them to Pe- 
Nell. abr nalties, to be levied by Diſtreſs, or recovered by Action of Debt. 
1 But thoſe Laws muſt be ⁊ ſubject to the general Law of the King- 


Wenne dom, and ſubordinate to it, if they are not made good by Act of 
- 41:#. 249. Parliament, as the Cuſtoms of London are. [See Dancers's 4bridgm. 
"109.211 Tit. By-Laws; and fee the 19 H. 7. chap. 7. For making of Sta- 
 tntes by Bodies Tucorporate. | 
This Statute doth not ſtrengthen Any By-Laws, but leaveth them 
to be Affirmed as Good, or Diſaffirmed as unlawful : It only faves 
the Makers of Them from the Penalty of 4o /. it They are not 
An Aggregate Corporation may have Power by Charter or Pre- 
* 11 Rep. ys. ſcription to digfranchiſe or diſcharge a Member of his Freedom, if 
he doth any Act to the Prejudice of the Body, and againſt his Oath. 
But if they have no ſuch Authority, he ought to be convicted by 
the Courſe of Law before he can be disfranchifed, or ouſted of his 
Freedom. If one is wrongfully removed or unduly disfranchiſed, 
nis Remedy is by Mandamas, Oc. in the Kings Bench. | See the 
9 Ann. chap. 20. Concerning the Writ of Mandamus, Gc.] 
6. How are They Difſolved? An Agerezate Corporation may be 
| Diſſolced, 1. By the Death of all the Members. 2. By Foxferture 
of their Charter, as by Uſurpation, Miſafer, Gc. upon - Writ 9 
 Iarronte. | But fee the 7 Nich. 2. (not printed) 2 Iuſt. 495, 496, 497. 
and 4 Iuſt. 250. 2W.& M. $f. 1. chap. 8. concerning the Charter 
ot the City of Loxden, and the 9 4mm. chap. 20.] 3. by Surrender. 
3 4. By 


Ch. 8. Laws of England. 


4. By Act of Parliament. A Sole Corporation may be diſſolved 
only by Surrender or Act of Parliament. 


Upon > Diſſolutiom of a Corporate Body, their Lands ſhall not » 1 8. 13. b. 
eſcheat, but revert to the Donor. For the Law annexes ſuch a 1 Roll Abr. 


Condition in every Grant to a Body Politick. 
But their Grants ſtand good, which were made while they were 


a Corporation. If they bind themſelves in a © Bond, and are after- i Lev. :;;. 


wards diflolved, they ſhall not be charged in their natural Capacities. 


| By the zz H. 8. chap. 27. Every Act, Order, &c. concerning 
Leaſes, Elections, Grants of Hoſpitals, Colleges and other Corpor a- 
tions, ſhall be good by the Grant of the Governour, with the / 
lent of the greater Part; all private Statntes to the contrary not- 

withſtanding. 5 
By the 31 Eliz. chap. 6. If any Elector into any Church, Col- 
lege, School, Hoſpital, Hall, or other Society ſball take any Reward 
directly or indirettly for his Vote, ſuch Place ſball be void. And 
if any Perſon in ſuch Societies take any Reward direitly or indi- 
retiiy for refugning ſuch Place, he ſball forfeit the double Faluc 
thereof, and the Party giving it ſhall be incapable of ſuch Place. 
The Furfeitures to be divided betwixt the King and the Proſecutor. 
See the 3 Ed. 1. chap. 5. 2 Inft. 169.] 7: 8 
By the 43 Eliz. chap. 4. The Miſin 2 o Lands and Goods 
given to Hoſpitals and certain publick and charitable Uſes, are to 
be redrefſed by awarding Commiſſions to enquire of all Gifts and 
 Mifumployments thereof, with Power to make Orders and Decrees 
accordingly. This Att is not to extend to Colleges and Halls, &c. 
or to any Cathedral or Collegiate Church, nor to any City or Town 
Corporate, or where there are * al Viſitors appointed. | Sce this 

Act explain d. 2 Inft.710, Gc. 


[See the 13 Car. 2. Stat. 2. chap. 1. Au Act for the well Govern- 
ing and Regulating Corporations. 5 Georg. 1. chap. 6. An Act for 
Quieting and Eſtabliſhing Corporations ; which hath Alter'd the 
13 Car. 2. and fee of Offices, Book 2. chap. 2.] . 

[See the 6 Aun. chap. 21. For avoiding Doubts touching the Sta- 

tutes of ſome Cathedral and Collegiate Churches. 10 477. chap. 11. 
Concerning the Rectors of the Fifty New Churches in London, 
Meſtmiuſter, and the Suburbs thereof. 1 Georg. 1. chap. 10. Con- 
cerning the Augmentation of the Maintenance of the Poor Clergy, 
where the Miniſters nominated ſhall be eſteem'd Bodies Politick, (5c. 


Thus far of Perſons in their N.zural and Cinit Capacitics, the 
firſt Object of the Laws of England. | 


The End of the Firſt Book. 
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BOOK II. 
Of ESTATES. 


CHAPF. L 


Of Eftates in Lands, Tenements and Hereditaments. And 
therein of the Firſt Diviſion ot Eſtates in Lands, &c. 
(v1z..) Into Fe. ſimple, Fee-tail, In Tail after . 
of Iſſue extinct, By Curtefy, In Dower, For Term of 
Life, For Term at Tears, At Will, At Sufferance, By 
Copy of Court-Roll, In Antient Demeſne, Eſtates upon 


Condition, By Statute- Merchant, By Statute- Staple, 
B. Elegit, Ot Eſtates in Lands dewiſed to Executors, 


Eſtares in Coparcenary, Jointenancy, Tenancy in Com- 
mon, In Remainder, In Reverſion. 1 

E54 Es are the ſecond Object of our Laws; and in com- 

mon Signification are all Manner of Property in Lands, &c. 

| Goods and Chattels. For all Eſtates may be reduced to In- 


1 beritance, Freehold or Chattels. In treating therefore of 


Eſtates, I ſhall ſpeak of Eſtates in Lands, Tenements, or Heredita- 
ments in the firſt four Chapters of this Book; and then in the Three 
laſt Chapters, Of Eſtates in Goods and Chattels Perſonal. 


While I ſpeak of Eſtates in Lands, Tenements, or Hereditaments, 
I intend to thew, 1. What is an Eftate in Lands, Tenements, or He- 


reditaments. 2. How Eſtates in Lands, (5c. are divided. 3. How 
Lands, Tenements, and Hereditaments may be purchaſed or cnc d 


| from one to another. 4. How Eſtates in Lands, (5c. may be /. 


+ Tho Words Eftate, Right, Title, and Intereſt, are to be ex- 
plained. | | 


Of an Eftate 


2 An Eſtate in Lands, Tenements, or Hereditaments, fignifies » 1 tag. 8 
ſuch Inheritance, Freehold, or Term for Years, (Fc. as any Man hath a. Kb 347. b 


in the ſaid Lands, &c. For by Grant of his Eftate, all ſhall paſs 


that he can grant. 


ouſted of Poſſoſſion of his Eſtate by Diſſeiſin or Wrong, and hath Re- 
medy by Entry or Action. But Right doth alſo include an Eſtate 
g in Convoyances. Therefore if Tenant in Fee-hmple makes a 

88055 Q 2 Leaſe 


369.4.265. a. 
8 Rep. 153 


A Right in Writs and Pleadings is properly in one, when he is 
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Contra. 


t Yentr 393. 


e 1 Inſt. 69. a. 


Leaſe for Years, and Releaſes all His Right in the Land to the Leſ- 
ſce and His Heirs, the whole Eftate in Fee-{tmple paſſes. 

A Title is properly when a Man hath a lawful Cauſe of Extry in- 
to Lands whereof another is feifed, for which he can have no Ac- 
tion; as a Title by Condition, Forfeiture, Act of Parliament. But 


this Word Title includeth a Right alfo. For every Right is a Title, 


2 Inſt. 596. 


tho' every Title is not ſuch a Right for which an Action lieth. 
( 02.) It ſigniſies a ſo the? Mears whereby a Man cometh to Lands, 
as by Feofiment, Fine, Laſt Will and Teſtament, &c. [See Of Re- 
mitter, Book 4. chap. 3.) | 
Intcreft ( Intercfſe) is vulgarly taken for a Chattel real, as a Leaſe 
for Years, Cc. and more particularly for a future Term; in which 
Ciſe it is ſaid in pleading that One is poſſeſſed De Iutere ſte Termini. 
Hitherto therefore an Eſtate in Lands, Gc. is better than a Right, 
Title, or Intereſt in them. But in legal Underſtanding too, an In- 
tereſt extendeth to Eſtates, Rights and Titles that a Man hath of, ix, 
to, or ont of Lands; ſo that by Grant of his whole Intereſt in ſuch 
Lands, Reverſions as well as Poſlcfhons in Fee-fimple ſhall paſs. 
Let us ſce now what are Lands, Tenements, or Hereditamen 5. 
b Lands fignify not only Gardens, Arable Grounds, Meadows, 


Paſtures, Moors, Waters, Rivers, Marthes, Furzes, Heath; but alfo 


Meſluages, (i. e. Houſes) 'Tofts, Places where Houſes once ſtood.) 
Mills, Caſtles, &c. for in Conveying of the Land, the Buildings 
paſs with it. Land built upon is more worthy than other Land. But 


as to Land only, the Common Law gives © arable Land the Prehe- 
minence before all other Ground whatſoever. 4 Land hath in Law 


an Extent upwards; but one may build over my Land by Agree- 


ment with me. A Grant only of the Hlerbage of I.ind, or of the 


V-ftire, (i. e. of the Corn, G&c. is a Grant only of a particular Right, 
by which the Soil doth not paſs. But by a Grant of the Profits of 
the Land, the whole Land it ſelf doth paſs; for what is the Land 
but the Profits thereof? So if one grants all his J}oods, the Land 
ſhall paſs. Vater is not Demandable by that Name; but fo many 


Acres of Land covered with Water. © An Hide or Plough-Land, a 


Yard-Land, or an Oxgang of Land do not contain any certain Num- 
ber of Acres. But a Plough-land, in Refpec of the Repairing of the 
Highways is ſettled at fifty Pounds a Year by the 7 & 8 V. z. chap. 29. 
{ See of the Syrovyors of the Highways, Book 1. chap. 7. 

The Word f Zenemert comprehends not only a Houſe or Home- 


tall, but all Corporcal Inheritances which are Holden of another; 


and all Inheritances iſſuing out of thoſe Inheritances, or exerciſable 


within the ſame, tho' they lie not in 'Fenure, as Rents, Commons, 


Sc. granted out of Land, or Uſes, Offices, Dignitics which concern 
Lands or certain Places. | 

8 Hereditament is the largeſt Word of all, and ſignifies whatſocver 
may be inherited, or may come to an cir, be it Corporeal or In- 


corporeal, Real, Perſonal, or Mix'd; and tho it is not holden, 


or li-th not in Tenure. The Word Juheritauce is not only Intended 
5 | where 


* Titulns eſt Fuſta Cauſa poſſidendi quod noſlrum oft. 1 Inſt. 345. b. 
Appellatione Fundi Owne A dificrum & Omni Ager Conttmertyr. 4 Rep. 9». 
10 Rep. 33. 
* Cruiz/s oft ſalum, eus eſt vſq; ad Cælum 1 Inſt. 4 4. 5 Rep. £4. 
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Ch. I. | Laws of England, 


17 


where one hath Lands or Tenements by Deſcent, but of every Fee- 
imple or Tail which one hath by Purchaſe; becauſe His Heirs may 
Inherit it. Alfo One may have an Inheritance by Creation ; as when 
the King creates One a Peer by Letters Patents, or by Writ. {Sec 
Of the Nobility, Book 1. chap. 4. 

If one holdeth in Fee- ſimple, Fee-tail, or at leaft for Term of his 
Life, he hath Liberum Tenementum, or a Freehold. It cannot com- 
mence in futuro, but muſt take preſently in Poſſeſſion, Reverſion, or 
Remainder. Other Eſtates are not Freeholds. For one is ſaid to bo 


 feifed of a Freehold, but to be poſſeſſed of other Eſtates ; as of Lea- 


ſes for Years, Copyhold Lands, Goods and Chattels. 


n A Freehold may be in Deed or in Law. A Freehold in Decd » Lit. 438 


is actual Seiſin of Lands or Tenements in Fee-fimple, Fee-tail, or for 


1 Inſt. 266. b. 


Life. A Freehold in Law is a Right to ſuch Lands or Tenements 


before Entry or Sciſure. So that there is a Sin in Deed, and a & 
in Law. ! A Seiſin in Decd is when a Corporal Poſſeſſion is taken. 
A Seiſin in Laz is where Lands deſcend, and One hath not actually 
entercd on them, or when ſomething is done which amounteth in 
Law to an Actual Seiſin, as an Inrollment, k Seifin of Rent for all o- 
ther Services. . . N 
Of theſe Eſtates ſome may be Ap pendant or Appurte naut. Ap- 
pendant is an Inheritance belonging to another Inheritance, which is 
ſuperior or more worthy. Appendants are ever by Preſcription, and 
is as the Acceſſory to the principal Thing : In the Civil Law it is 
called Aljundtum. Appartenant is almoſt of the fame Nature, ex- 
cept that Appurtenants may be created in ſome Caſes at this Day. 
'Fhey paſs by Virtue of the Words, Cum pertinentis, with the Ap- 
purtenances therennto belonging ; as Advowtfons, Commons, Cc. with 
a2 Manor-Houſe or Lands, and as Lands with an Office, Oc. 
But by thefe Words Cum Pertinentis neither Frechold or Copy- 
hold Lands ſhall paſs with a Houſe or Meſſuage; but only the Or- 
chard, Garden, Yard, gc. When one hath a Houſe or Mill to which 


i1Inft. 31 4. 


* 4 Rep 8, 9. 


' 1 Inſt. 
121. b. 122. a. 
4 Rep. 86, 
$7, BS. - 

2 Cro. 5266 


Things are Appendant or Appurtenant, and they are burnt down or 


blown down by the Act of God, or deſtroy d by the Default of the 
Owner ; if the Owner builds them in the fame Place and Manner as 
before, He ſhall have the Antient Appendants and Appurtenances. 

m Note, That Things Incorporeal muſt be appendant to Things 


Corporeal, and Corporeal to Incorporeal. And the principal Thing 


muſt be of perpetual Continuance to carry any Thing that is proper- 


ly appendant or appurtenant. 


n An Incident is a Thing neceſſarily dependant on another. As a 


Court- Baron is fo incident to a real Manor, that it cannot be ſevered 


by Grant. But ſome Incidents too are feparable, as Rents incident 
to Reveriions, 


” 4 Rep. $7; 7 
35 0 : 
t Inft. 12 1. b. 


122. 


1 Inſt. 93. a 


151 b. 


So that now we ſce what is an Eſtate in Lands, Tenements, and 


Hereditaments, and a Freehold; and what are Eſtates Appeudamt, 


 Appurtenant and Incident. 


II. Eſtates in Lands, &c. ae Dicidid, 1. Into Fee-fample, Fe- 
tail, &e. 2. Into Eſtates Cor porea and Iucor por cal. Ot theſe 'I'wo 
Diviſions in this and the following Chapter. 

The Firft Diviſion of Eſtates is into He ſiuple; Foe-tarlt ; in Ta 


eſter Poſſibility of Aae extimet ; Eſtates by Coartely ; in Doster 
| fur 


Tue Fit D' 
Vikon of 
Et. res in 
Land, £8: 
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Of an Eſtate 
in Fee-· ſim- 
le. 


* 1 Inſt 1. b. 


P Lit. 11. | 


q 1 Inſt. 17. 
a. & b. 


r Lit 647, 
638. 


Lu. 3. 


for Term of Life ; for Term of Tears ; at Mill; at Syfferance ; by 
Cuſtom. or Copy of Conrt-Roll ; in Antient Demeſne ; Eſtates np 
Condition ; by Statnte- Merchant; by Statute-Staple ; by Hlegit; 
Eftates in Lands Deziſed to Execators ; Eſtates by Coparcenary, 
Tenancy in Common, in Remainder, in Reverfion. 


I. An Eſtate in Fee-femple (Frodum femplex) is where one hath 
Lands and Tenements to hold to him and his Tei, for ever. To 
have a Fee is to have an Inheritance; * to have F:c-ſeple implies 


that it is without Limitation to what Heirs ; but to Heirs generally. 


In this Senſe the King may be ſaid to be ſeiſed in Fee. Fee is ta- 
ken alſo for the Inheritance that is Holden of another by ſome Ser- 


vice; but that belongeth only to a Subject: And he cannot have a 


greater Eſtate, If he is ſeiſed of Lands and Tenements which ma 
be manually occupied, he is ſeiſed in his 4 Demeſne, (or Domain, d. 
Domo) as of Fee (vis.) For the Service of his Houſe. But of Things 


which do not lie in ſuch manual Occupation, (as an Advowſon of a 


Church, a Rent, a Right of Common, &c.) he is ſeiſed 4r of Fee, 


not in his Demeſue Ar of Fee. [See of Eftates in Ancient Demeſne, 


enfra.) Re 
All other Eſtates and Intereſts are derived out of a Fee- ſimple; 
and therefore there muſt be a Fee-limple at laſt in fome Body; other- 


_ wiſe the Lands are in? 4beyarce, (i. e.) In Conſideration and Cuſtody 


of the Law only. 


Theſe Words f His Heirs, make the Eſtate of Inheritance. [See 
of Anceſtor and Heir, Book 1. ch.6.] To hold to him for ever, or to 


Him and his Mint for ever, makes but an Eſtate for Life, for 


Want of theſe Words bis Heirs. The Word Heirs is not neceſſary 


t Inſt. 9. b. 
10. &. 
Snow. 348. 


in ſome Cafes. * As in Mills, an Eſtate of Inheritance may paſs 


without theſe Words bis Heirs ; for it is good if it is given to one 


and his Aſſigns for ever. But if for ever is left out, it is an Eftat.: 
for Life only. In a Vill, to his Blood makes a Fec- ſimple; to his 
Seed an Eſtate in Tail. If in a Will One gives in theſe Words Al the 
reſt of my Eftate, They carry a Fec- ſimple, if the Deviſor had a Fee- 
imple therein: A Deviſe to One and his Sueceſſors is a Fee-fimple. 
The Word Heirs alſo is not neceſſary in a Fine Sur Connſans de 
droit Come ceo, &c. in certain Releaſes, in a Recovery, nor to a 
Creation of Nobility by Vrit, &c. | See of the Nobility, Book 1. 


= chap. 4.] nor if Lands are given to King by Deed iarolFd, nor 
in Feoffments that take Effect by Reference, (as if 4. enfeoffs B. and 


His Heirs, and then B. enfeoffs A. as fully as 4. cnfcoft'd Him) nor 
in Gifts in Frank-marriaze, nor in Grant of a Rent to a Parcener to 


make Partition Equal, nor in Grant of an Aſſart by the King at a 


s (Inſt. 8. o 
9. a. 

Contra. 

1 Roll. Abr. 
$32, 


Juſtice-Seat by the Foreft-Lazw. 


A Fee to one and his Heir in the ſingular Number, to one or his 


Heirs, to Two and Heirs omitting his, is but an Eſtate tor Life. But 
to One and Heirs, (omitting his) is good; for there is no Incertainty. 
A Gift to one and his Children and their Heirs, makes a Fec- ſim ple 
to all jointly that arc alive. A Gift of Lands to One and his Heirs, 


5 | Males 


* Yerba Relata Hoc maxime Operantur per Referentiam, us Tnefje Videutur. 
1 Inſt. 9. b. | 


— 


"a 


— 


— 
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Males is a Fee- ſimple; for there is no ſuch kind of Inheritance as 
to Heirs Males. [See of an Eſtate in Fee-tail poſt.] 

The Definition of an Eſtate in Fee- ſimple is to be underſtood of 
Purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 
[ See of the Power of a Sole and 4egregate Corporation, Book 1. 
_ 8.] In a Feoffment to a Sole Corporation in Frank-almoign 
or Free Alms, a Fee-fumple doth paſs without the Word Succeſſur s, 
tho it cannot in other Caſes. So that a Fee- ſimple is an Eſtate to 
One and his Heirs for ever, or in Caſe of a Sole Corporation ( as 
Biſhop, Parſon, Oc.) to them and their Succeſſors. | 

But Note, that in All Feoffments and Grants (generally ſpeaking) 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by Deed Indented and Inroll'd, &c. the 
Words Heirs or Succeſſors arc ary. | 

* If the King purchaſeth Lands to Him and bis Heirs, He is Ia. 16.4. 
ſeized thereof Jure Corone ; and fo when He purchaſes Lands to Nr.. 
Fim, His Heirs and Succeflors. | See of the King and Queen, 

Book 1. chap. 2.] . 

y A Feet „or rather a Fee or an Inheritance, is Divided into . 
Simple or Abſolute, Conditional, or Onaliſied. We have hitherto 
been ſpeaking of a Fee imple or Fee Abſolute. Conditional, is that | 
which is defeated when the Condition is or is not performed; but 
till then it is as it were Abſolute. Opalified or Baſe is that which 
may be defeated by a Limitation, &c. as when a Grant is made to 
A. and his Heirs 'Tenants of the Manor of Dale ; who have an ab- 
ſolute Eſtate only fo long as they continue Tenants of that Manor. 
So a ® Parſon has a Fee- ſimple qualified to many Purpoſes ; as to luft 67. 4. 
have an Action of Waſte, tho in other Caſes he has in Effe& but 337 4. 
an Eſtate for Life; becauſe the entire Fee or Right is not in him. 
But a Fee Conditional or Qualified are not in Strictneſs Fees-fimple. 
Again a Fee-fimple (or rather Fee) may be divided into Real, Int. 1. b. 
Perſonal, and Mix d. Real, as the common Eſtates are. Perſo- © © 
nal, as when an Annuity is granted to one and his Heirs. Mi d, 
as when an Earl is created of ſuch a County, which is a Dignity 
Perſonal relating to Land]. 

Laſtly, > A Fee- ſimple in Lands ma be either Certain and In- f. 4. a 
—_—_ or Incertain and Moveable, (i. e.) at ſeveral Times it“ 
may be moveable, ſometimes in One Perſon, ſometimes in An- 
other; or ſometimes in One Place, and ſometimes in Another. 

| Note, That in Pleading Eſtates in Fee-fimple may be generally :Inf.303.b 
alledg d; but the Commencement of Eſtates- tail and other parti; 
lar Eſtates regularly muſt be ſhew d. . 

After this Deſcription and Diviſion of Fee ſimple it mult be al- 
low'd, That tho it is the moſt ample Eſtate of Inheritance, it is 
ſubject to many Incumbrances. Therefore Care muſt be taken in 
the Purchaſe of a Fee-fimple, That it be not incumbred with Judg- 
ments, Statutes Merchants or of the Staple, Recognizances, Mort- 
gages, Wills, Feoffments, Fines, Bargains and Sales, Amercia- 
ments, Dowers, Joyntures. Oc. 


II. Of Fee-tail, 1. How Defined. 2. How Divided. 3. What Of an Eftate 
Eftates may be emtailed. in Tes. Nl. 
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Of an Eſtate I. An Eſtate in Fe 


in Fee - ſim- 


ene Lih ; for Term of Narr; at wil; at Sufferance ; by 
Cuſtom or Copy of Court-Roll ; in Antient Demeſae ; Eſtates wpou 
Condition ; by Statute-Merchant ; by Statute-Staple ; by Elegit; 
Eftates in Lands Deviſed to Execators ; Eſtates by Coparcenary, 
Tenancy in Common, in Remainder, in Reverfion. 


( Feodam fimplex) is where one hath 
to him and his Hrs for ever. To 


Lands and =_rmo to 


rng :.b. have a Fee is to have an Inheritance ; © to have Fre. ſimple implies 


that it is without Limitation to what Heirs ; but to Heirs generally. 


In this Senſe the King may be faid to be ſeiſed in Fee. Fee is ta- 


p Lit. 11. 


q 1 Inf. 17, 


a. & b. 


Aal. Abr. to One and Heirs, (omitting bis) is good; for there is no 


832. 


ken alfo for the Inheritance that is HMhiden of another by ſome Ser- 
derne Ea only to a Subject: And he cannot have a 


br or ar + ng ne mg ono 
manuall he is in his 4 Demeſue, (or Domain, 
Domo) as of Fee (eis; For the Service of his Honſe. But of Things 
— 11 (as an Advowſon of a 
Church, a Rent, a Right of Common, &c.) he is ſeiſed 4r of Fee, 
not in his Demeſue As of Fee. [See of Eftates in Ancient Demeſue, 


infra.) a 


All other Eſtates and Intereſts are derived out of a 
Lede 


* r 1 
imple : A Deviſe to One and his Succeſlors is a F 
The Word Heirs alo is not neceſary in a Five Sar Connſans de 
droit Come ceo, &c. in certain Releaſes, in a Recovery, nor to a 
Creation of Nobility by Iris, &c. [See of the Nobility, Book 1. 
chap. 4.] nor if Lands are to King by Deed ruf, nor 

in Feoffments that take Effect by * Reference, (as if 4. enfcofls B. and 
His Heirs, and then B. enfeolfs 4. as fully as 4. enfeoff'd Him) nor 
in Gifts in Fr . 
make Partition Equal, nor in Grant of an Aſſart by the King at a 
Juſtice-Seat by the Foreſt-Law. 
A Fee to one and his Heir in the 
Heirs, to Two and Heirs 


fingular Number, to one or his 
1 is but an Eſtate for Life. But 


A Gift to one and his Childres and their Heirs, makes a Fee-fimplc 
to all jointly that arc alive. A Gift of Lands to One and his Heirs, 
. M.ales 


= - 1 RRP" 2 


8 
2 —— 


— 


< 4 Was Hoc maxime Operantur fer Referentiam, us Inefſe Videntur. 
* 9 | 


One and bis Heirs for ever, or i 
Biſhop, Parſon, Or.) to them and thei 
But Note, that in All Feoffments and Grants 
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„I — in * Fee-rail (from Talker to cut or limit) i is, That 
Inheritance whereof one is ſeiſed to him and the Heirs of his s Body, 


TN ſimple ; the Law 
han Rats 6 wht 


no he Wiſe ef the Dance hall — 
of a Feme Donee ſhall be Tenam by the Carteſy 
that the Tenant in Tail may fuffer a Common Recovery; 


32 28. [2 Inf. 223. b.conre] and to L 
the 4 H.7. 24. 32 H.8. chap. 36. to bar I 
FT Mt Pt yn 


*;Lit14 


IDE 
4 


CE Oi Dons 
| | Lands, 


Ch. 1 Lv of England. 


Lands; . 


ten by h 
ne and to 

the Heirs of the Body of the Man, the Husband hath an Eſtate in * Lit. 26. 

General Tail, and the Wife an Eſtate for Life; becauſe the Word 

Heirs relates generally to the Body of the Husband. And if the E- 

ſtate is made to the P Husband and Wife, and to the Heirs of the Bo- Lit 28. 

dy of the Wife by the Husband begotten, there the Wife hath an 

Eſtate in Special Tail, and the Husband for 'Term of Life, becauſe 

the Word Heirs relates to the Body of the Wife to be begotten by 

that particular Husband. But if Lands are given to the Husband and 

Wife, and to the Heirs of their two Bodies, both of them have an 

Eftate in Special Tail, as hath been faid; becauſe the Word Heirs, or 

the Inheritance, is not limited to one more than to the other. There- 

fore by obſerving to whom the Word Heirs relates, whether to both 

or one of them, you may ſee where the Inheritance is lodged. 

Theſe Eftates of Gem;yal and $ cial Tail are only mention'd in | 

the Statute of Jeſt. 2. ch. 1. But are d other Eſtates- tail wich- Lit. a1, 25 

in the Equity of the faid Statute. As if Lands are gices to a Man 

and his Heirs, Males or Females, of his Body begotten, the Iſſue 

Male or Female ſhall only inherit according to the Limitation and 

the Will of the Donor. By Vertue of the * Statute the Daughter : 15824. b. 

may be Heir by Deſcent, tho there is a Son. But in Caſe of a Pur - 64 * 

chaſe, the Eſtate will go to the Son, who is the right Heir in Law. 

nn where there is a Son. The 

Statute doth not aſſiſt the Daughter in Caſe of a Purchaſe, but only 

in a Gift. And there are many other Eſtates in Tail, by the Equi- 

xy of the ſaid Statute. 
If "Tenant in Tail General or Special dieth without any Iſſue, the 

Donor or his Heirs may enter as in their Reverſion. For in every 

Gift in Tail, the f Reverkon of the Fee-fim is in the Donor. Lit. 18, 19. 

the Few Ta * 1 r 
R may be as all Advantages a wha 
CO e 

Therefore Rents, Eſtovers, Commons, (5c. Uſes, Offices, Dignities, | 

which concern certain Lands or Places, may be entailed. 
I the Grant of the Inheritance be merely Pata or to be ener- 4 

ciſed with Chattels, « cannot be. buen So a Grant of an A- | 

auity to a Man and the Heirs of is void. A Leaſe for 10 Rep. 87. 

Tears to a Man and the Heirs of his —— for the Chattel 416-57. 

cannot be turned into an Inheritance. Yer it is commonly affign'd in in xorfolk's 

Truſt, that the Truſtees ſhould permit the Iſſue in Tail, Cc. to re- Cale, Fol. 7. 

ceive the Profits, which is an Entail in Eſſect. But if a Leaſe for ! . % 

Years comes then to be limited in Tail, the Law allows not a Pre- Coke's 

ſent Remainder to be limited thereon. It will allow a future Eſtate Comp!. Cop. 


* 
ariſing upon a Contingency, and to wear out in a ſhort Time. 0 8. 
pyboldſ cannot be entailed by the Statute. Yet Cuſtom um 
wich the Statute, will make en Eſtate-ail, if not Cuſtom ooly. For and 42: 


3 Lev. 327. 
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the Cuſtom might have been before the Statute. It is not ſufficient 
Proof of fuch Cuſtom, That Lands have been granted by Many and 
the Heirs of their Bodies ; for that may be a Fee Conditional as it 
was at Commen Law. But if a Remainder hath been limited and 
enjoy d, or if the Iſſues in Tail have avoided the Alienation of the 
Anceſtor, &c. ſuch are good Proofs of an Eſtate-tail. As Copy- 
4 may be intail d, may by like Cuſtom be cut 
—_ k [See Of a Common covery, chap. 3. poſt. 

» 4Inft. 2066 A Fee-fimple may be limited by Act of Parliament. 

: Before the Statute of J/eft. 2. chap..1. or the 13 Ed. 1. cbap. 1. All 
 Lit.13- Inheritances were * Fee-fimple at Common Law. [See the Preamble 
325 4 & >. of the Statute.) For if were given to a Man and the Heirs 
2Inft. 333, of his Body, Oc. It was interpreted to be a Fee; 

* the Gift, Upon Condition that He had Iſſue 
the Condition was ſuppoſed to be 


y Wet. 1. chap. 1. De Donis conditionalibus ; The Intention of 
the Donor is to be obſerved, as that the Tenant in Tail muſt not 
alien, forfeit, or charge it longer than for his own Life. Fines, 
hereafter to be levied, to be void. [ See the Expoſition of this Ad; 


2 Aft. 333, Oc. 


ſhewed, that much Contention and Mit. 
by entail'd Inheritances; Þ as Frauds 


b rInft. 19. b. 


to commit Treaſon. Therefore ſee the 26 H. 8. chap. 13. and 
Forfeitures, Book 4. chap. 5.] Men that had entail” 
for when the Owner had only an 


— — 3, made for that Purpoſe. 

a IS 

Hitherto I have ſaid ſomewhat of Eſtates of Iuberitance ; next 
are Eſtates of Freehold only, or for Term of Life. 


Of an Ene III. © An Eſtate in Tail, After Poſſibility of Iſſue extin, is where 
in Teilafter Lands and Tenements are given to a Man and his Wiſe in ſpecial 
— Tail, and the Survivor hath an fate in Tail when there is no Poſſi- 

bility of Iſſue. ** 
4 


- 


— 


Ch. 1. | 


fo that there is not any Iſſue alive which may inherit by Force of the 
Entail, the Survivor of the Donees hath an Eſtate in Tail after Poſ- 
ſibility, Cc. 4 None can have this Eſtate but one of the Donees, or 4 
a Donee in Special Tail; for a Donee in Genera Tail may by Poſſi- 
bility have ue. And the State of This Tenant muſt be created by ** > © 
the Act of God (is.) by Death of every Party without Ifſue, and 

not by Limitation of the Party, or by Their own Act. oy 
CER, This Eſtate ſeldom or nev 


IV. An Eſtate by Curteſy of Exgland is where a Man taketh a of an Ede 
Wife ſeiſed in Fee-fimple, or in Fee-tail General, or ſeiſed as Heireſs by Curteſy, 
in Special Tail, and hath Iſſue by her, Male or Female born alive, 1 . 
(not rip d out of the Mother's Womb after Her Death) evidenced by 1 ts. 23. 
Motion, Crying, &c. which by any Poſſibility may inherit, and the 30. Þ- 
Wife dies, and the Husband holdeth the Land during his Life. This p. 3+ 
is by the Law and Curteſy of England. One may be Tenant by the 
Curteſy of 6. Cults for the Bilines of the Mende, © Crates 
Sans Number, Oc. | | 
FA Man ſhall not be Tenant by the Curteſy of a bare Right, F. N. B. r49. 
Title, Uſe, or of a Reverſion or Remainder upon an E- 15 — 
ſtate of Frechold; unleſs the particular Eſtate is determin d during 
the Coverture ; nor of a Seifin in Law. But if a Wife dies before a 
| Rent in Fee becomes due; or, in the Caſe of an Adoowſon, before 
the Church becomes void, the Man ſhall be 'Tenant by the Curteſ y, 
tho' the Wife had only a Seifin in rene 
duſtry attain unto any other Seiſin. A Seifin in Deed is required in 
Four Things muſt concur to give an Eſtate by Curteſy, (viz) 5 1 Inf: ;0.a; 
Marriage, Sei ſia of the Wife, ue, and Deb ol the Wife. 


V. Of an Eſtate in Dower : 1. Its Definition and Diviſion. 2. I ho of an Ettate 
may be cndowed ? 3. Of what and ho? 4. Of Jointuret; which ſup- in Power. 
ply the Place of Dower. | 
1. An Eſtate in h Docner is where a Man is ſeiſed 


Tenements in Fee· ſimple, Fee: tail General, 


ail, 
Law, after the Death of her Husband, hath during her Life, the 
third Part of fuch Lands and Tenements as were her Husband's, at 
any Time during the Coverture ; whether ſhe hath Iſſue by her 
no; fo that ſhe be above nine Years of Age at the Time 


of the 
vulgar 
her 


Senſe, the Eſtate which the Woman brings in Marriage, or 


ath of the Husband. The & 1 ld. 32 
there muſt be no Divorce 4 & b. 
[But fee 1 Roll. Sr. 680, 681. 


di ſſolv d, 1. chap. 6.] A Wife de 
Husband dies before the Divorce. Con- 


had a 4. & b. P 


Laws of England. =; 


her Husband. * Dos, or Dower, ſignifying, in a 1 Inſt. 31. a: 


& Thoro only, doth 37 * © 


be endowed of a Seiſin in | Law, ,, 18 1. 
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Seifin in Deed. For it lieth not in the Power of the Wife to bring 
it to an actual Seifin, as a Husband, when he is to be Tenant by the 
Curteſy, may in moſt Cafes. It is not that the Seiſin 
" 1 Inſt. 32. a. ſhould ® Continue during the Covertare ; for if the Husband aliens 
the Lands, (5c. yet the Woman ſhall be endowed. But the Husband 
* Lit. 44,45- muſt be u Sole ſeiſed, and not as Jointenant at the Time of his 
i loft. 3. b. Death; for then Survivorſhip will take Place. If there are two 

Jointenants in Fee, and one maketh a Feoffment in Fee, his Wife 

ſhall not be endowd. Of a Seiſin for an Iaſtam a Wife ſhall not 

be endowed ; as of a Seifin of a Conuſee of a Fine that Grants and 
* to the Conuſor, the Wife of the Conuſee ſhall not be en- 

dow d 
„Lit. 3, S. Littleton reckons up five Kinds of Dower, (eig.) Dower by 
r Inſt. F. Common Law ; by Cuſtom ; Dower ad Oftium Ecclefie ; Dower ex 
a re- 
the 'Tenements, G c. But the two firſt are only in Uſe. 

1 Toft. 31. 2. The Wife of an Ideot, Now Compos Memntis, of one Outlaw d 
58 592. þ or Attainted of Felony, Treſpaſs, Hereſy, Pramamire, may be en- 

? **  dowed. But a Wife of one attainted of High Treaſon, or Petit Trea- 

| fon, cannot be endowed ; ¶ See the 5 & 6 Ed. 6. chap 

Hr WO or 6-2 r 5 | ; 

See of Swbjetts, 1. chap. 3. ante, ] nor a Wife that is a 
Fe 2 Cui? 2 1 1 2 


Weſtm. 2. chap. 34, or 13 Ed. 1. If the Wife Elopes from ber 

. . (i. e.) If the Wife willingly kaveth the Hus band, and tar- 
rieth with the Alulterer, ſbe ſhall loſe her Dower, unleſs the Husband 
willingly without Ecclefiaaſtical Coercion be reconciled to ber, and 
permit her to cohabit with him. [See 2 Haff. 435, 436-] 


3- Now I come to ſhew Of what, and How a Wife may be en- 


dowed. 
+11nſt. 31.b A Wife * may be endowed of the principal Meſſuage, (not of a 


8 Caſtle for Defence of the Realm, ) Lands, and Tenements, and of a 


dd. 296. Reverfion upon a Leaſe for Years before Marriage 


„ and of the Rent, 
5 Re Ah where the Eſtate is diviſible by Metes and Bounds : But not 


Gh I. Laws of England 1325 


There muſt be an 4 of Dower at the Common Law, 154. 34. b 
either by the Sheriff, by Virtue of the King's Vir, or elſe by the 3** 
Heir or other Tenant of the Freehold, by Conſent or Agreement 
amongſt Themſelves. The Wife cannot Eater into her Dower, but 
— [See of a Jernture, 

ra. | 
his Claim by Dower at Common Law ſeldom happens, 
ly upon great Eſtates, by Reaſon of Joyntures. [See Magna Charta, 
1 2 rg W k. 2. or 
3 1. cha . 2. or 13 Ed. 1. chap. 4. 27 H. 8. chap. 10. 
1 Ed. 6. chap. 12. 5 Ed. 6. - 12.] Wy me 
'Theſe two laſt Eſtates, (oig.) by Curteſy and Dower) are Special 1 
Eſtates for Life, and do ariſe after the Death of one that hath an 4 
Inheritance joyned with a Freehold. | 1 1 
4. A® Fopminre is a competent Livelihood of Frechold Lands cr *: inf. 36. b. | 
Tenements, &c. for the Wife to take Effet preſently in Poſſeſſion (Nep. 1 
or Profit after the natural Death of the Husband, for the Life of 4 
that Wife at leaſt, if ſhe her ſelf is not the Cauſe of the Determina- 
tion or Forfeiture of it; * as where the Eſtate is ſettled Durante Vi- , rey. 3 
duitate, and ſhe marries, Oc. This Definition of a Joynture is made 
with Reſpect to the Statute of 27 H. 8. chap. 10. 1 


_ 


For by the Statute of 27 H. 8. 10. C 6. Where an Eftate i; 
made in Poſſeſſion or Uſe to Hut and Wife, and bis Heirs, or ta 
the Heirs of their two Bodies, or one of their Bodies, or to them for 
their Lives, or for the Wife's Life, for ber Foiuture ; in any of the(c 4 
Caſes, ſhe ſhall not bave Dower. Howbeit, a lawful Evittion 1 
of that ure, ſbe ſball be endowed according to the Rate of ber | 
Hus s Lands, whereof ſbe was Dowable at the Common Latr. | 1 
But ſuch Fointure being made after Marriage, the Wife (after the 

Hutband's Death) may refuſe it, aud betake her ſelf to ber Dower ; 
unleſs ſuch Fointure be made by Aft of Parliament. 

Now to the making of a perfect Joynture within this Statute, and 
to bar a Claim of Dower, Y Six Things are to be obſerved.  21Inft. 36 b. 

1. Her Joynture by the firſt Limitation is to take Eſſect for her Rep, &c. 
Life in Poſſeſſion or Profit, preſently after the Deceaſe of her Husband. 

2. It muſt be for the Term of her own Life, or a greater Eſtate. But 
it may be limited to continue no longer than ſhe remains a Widow, 
Gc. or while ſhe forbears to do any Ad in Her own Power. 3. It 
muſt be made to her ſelf, and to no other in Truſt for her. 4. It 
muſt be made in Satisfaction of her whole Dower, and not a Part of 
it. 5. It muſt be expreſs d to be in Satisfaction of her Dower in the 
Deed or Deviſe. 6. It may be made either before or after Marriage. 
If made before, the Wife cannot waive it, and claim her Dower at 
the Common Law; otherwiſe, if it is made after Marriage. 

This Statute does not extend to * Copyholds; becauſe Dower of. cc; 
Copyholds are warranted by ſpecial Cuſtom only; as hath been ſaid. Compl. Co. 
All other Settlements in lieu of are Joyntures at the * 5 5+ 
Common Law; and are no Bars to a Claim of Dower. A Joyn- 
ture was no Bar of Dower before this Statute. * For a Right or Ti- « fl 36. b 
tle to a Freehold cannot be barr d by Acceptance of a collateral Sa- 4 Rep. 1,&c. 
tisfaction. But Dower may be releaſed, Oc. 
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If + Senatnts is cande of Lamb. to the Statute, before 
the Coverture, re 


ſhe ſhall not be endowed of any other Lands of her Husband ; o- 
therwiſe, if the Joynture was made after M 


_ 


arriage. 
*r Int. 56. b. The Wife may ö enter into her Joynture after the Death of her 


& 37-% Husband, and is not driven to a real Action, as the is to recover 
Dower at the Common Law. Neither ſhall her Jointure be for- 
feited by the Treaſon of her Husband, as in the Caſe of Dower. 

Notwit her Dower or Jorature, the Wife ſhall have all 

r Inſt, 46. b. her © Chattels real and Bonds again, unleſs her Husband altered the 

„ — in his Life time. Alſo her Pr of Chattels real and 

nal, upon an Adminiſtration and Diſtribution, if the Husband 

— — ; and likewiſe all convenient Apparel ſuitable to her 

Character. See of Husband and Wife, Book 1. chap. 6. 

[See Eſtate for Life, infra, and Payment of Rent, chap. 2. poſt ; 

In Caſe where a Woman that is Tenant in Dower, or that hath a 
Joynture, ſoweth the Land and dieth, Gc. [See alſo the 11 H. 7 

chap. 20, Whereby certain Alienations made by the Wife of th 

Lands of her Husband ſhall be void.) 


Of an Eſtate vi. An Bite for bee Lands and Traces 
9 for Term of his own Life, or the Life of another, or for the Term 
1 41. b. both of his own and another Man's Life. But an Eftate for a Man's 
: Rep. 14%. own Life is higher than for another's Life. An Eſtate made to One 

and his Heirs, during the Life of Another, is but an Eſtate for Life. 
e Lit. 57. He that hath an © Eſtate for Term of his own Life, or the Life of 

another, hath a Freehold, and no other of a leſer Eſtate hath a Free- 
hold ; but they of a greater Eſtate have a Freehold, as Tenant in 
Fee-fimple, Fee-tail. Plate, by Statute-Merchant, Staple or * 


* 1 lnſt. 43 b. are but f Chattels. [See of Eſtates by Starmte- Merchant, Staple, and 


Elegit, . poſt ; and ſce of —— 


Leſſee for Life may take *, * OHA 


Eve 


[See Common of Eftovers, chap. 2. and of Forfeiture in Waſte, ch. 4. 


Ha Man grants an Eſtate to another, Ouam diu ſe bene ge ſſerit, 

or ſo long as he ſhall dwell in ſuch a or to a Woman Dan 

»1Inſt. 42-3. ſala fait, or Darante Viduitate, or for any like * uncertain Time ; 

lat. 301. in all theſe Caſes the Leſſee hath an Eſtate for Life determinable. 

!hut ſee of Eftates deviſed to Executors; of Eftates by Statute- Mer- 
chant, Staple and Elegit, poſt. 

A Grant of Lands, Sc. without g any _ ct 

| Inſt. 42.a. for the Life of the i Leſſee. foe Gus tor Tres of Li anace ally, 

fon a 3. all bo des fo oe 

Life of the Leſſee; for the Grant ſhall be taken moſt ſtrongly againſt 
the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant in Tall; 

for then it ſhali be taken for the Life of the Leſſor, to prevent In- 

jury and Wrong. 

A Leaſe for Ninety-nine Years, Oc. determinable upon a Life or 

r a LA 3 eons. as a Rs but a Leaſe 

* 


5 If 


1 


tenant, and the Tenant for Life dies before the Rent is due, he ſhall 
not have the Rent. | See of Payment of Rent, _ 2. poſt.) And 
ſo it is where any one hath an Uncertain enant in Tail 
fo way lon ng Tenant by Curteſy, or i one 

theſe are uncertain Eſtates for Term of Life. Here the Law 
gives to the Party, whoſe Right it is, free Ingreſs, Egreſs and Re- 
to enter, cut down and carry away the Corn. But if a Woman 


wo 


if a Leaſe be made to Baron and Fee, (Husband and Wife) during 
the Coverture, and the Baron ſows the Land, and wet Luo 
6 Fiacale Matrimonii, the Baron ſhall have the Corn, be- 


upon 
2 4 
fee Forfeiture by Maſte, ch. 7. 


* 28 H. 8. chap. 11. 66. V an Arcbdeacon, Dean, Preben- 
dary, Parſon, Vicar, Maſter of an Hoſpital, or other Perſam ad- 
mitted to Benefice, Dignity, &c. (Chauntries 7272 
hath cauſed of his Glebe Lands to be manured and 
his proper Cofts and cr ich any Crs of Graiz, the ſaid 
Incumbents may make declare their Teftament of all the Pro- 


A1 Glebe Lands ſo manured and 


ESo 


n (N Gs bo the Baltes of 
_ Tenant, manured and ſown by him. Os Parmar of Rear, ch. 


2. 
See 14 Elis. chap. 8. An Af for avoiding R ſuffered b 
. N for Life, Gc.] i 


the 19 Car. 2. chap. 6. If 4 Perſon for whoſe Life an Eftate 
ba er ., ch. 7g Pre fr wb Life Bar 
ſelf in this Realm for Jonen — ge ”—— and no ſufficient Proof is 
made of the Life of commenced for the 
8 2 Lite of fach Perſon , then ſuch 
Perſon, for whoſe Life the Lands were holden fball be accounted as 


ad- 
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naturally Dead. | Sec the 6 Ann. chap. 18. How Diſcoveries are to 
be made of the Death of Perſons pretended to be alive, to the Pre- 
judice of thoſe that claim Eſtates after their Death.] 
By the 8 Ann. chap. 17. Ax Aion of Debt may be brought for 
PT Rent upon a Leaſe for Life, as well as upon a Leaſe for Tears. ¶ See 
of Leaſes, Book 2. chap. 3.] | 


Now follow Eſtates lefs than a Freehold. 


VII. An Eſtate for ® 7ears, or (Tenancy for Years) is where a 
Man letteth Lands or Tenements to anoher for certain Term of 
*Lir.67. Years. A Tenant for ® half a Year, or a Quarter of a Year is ſaid 
—_— 6 2 Ar The Tenant (or his Executors or Admii- 
»Lir.66. niſtrators, if he dies) may preſently o enter by Force of the Leaſe, 
i Int. 4. b. tho the Leſſor dies; and then he is poſe ſed 4 ſeiſed) of a Term 
for Years. Till Entry, he cannot take a Releaſe to increaſe his E- 
ſtate, except upon the Statute of Uſes, 27 H. 8. chap. 10. But be- 
fore Entry, he may grant his Intereſt to another; but not ſurrender 
it, or have an Action of Treſpaſ | 
1 Rep. 154 AP Term (Terminns) not only ſignify the Limitation of 
Io 45. b. Time, but alſo the Eſtate that n for that Time. Thus if a 
Man makes a Leaſe for 'Twenty-one Years, and afterwards maketh 
a Leaſe to begin after the Expiration of that Term of Twenty-one 
Years; if the firſt Leaſe is furrender d, the ſecond ſhall begin pre- 
ſently; not if the Words had been After the End and Expiration of 
| Twenty-one Tears, without mentioning the Term, which ſigniſieth 
= the Eſtate or Intereſt. So that there is a Difference betwixt Ter- 
* 1Inſt.46.b. mit Annorum and Tempus Annorum. But a Diſpoſition of 4 Part 
of the 'Term is not the Diſpoſition of the 1 
Tenant for Years hath but a Chattel real. ¶ See of Eftates in 
Goods and Chattels Perſonal, Book 2. chap. 5.] Therefore it is not 
inheritable, but goes to the Executors or Adminiſtrators. Neither 
| can it go in Succeſhon, in Caſe of a ſole Corporation, as to a Biſhop 
aud his Succeſſors. | See of 1 Book 1. chap. 8.] 
la. 6. b. An Eſtate for ten Thouſand Years is not a * Freehold, or of ſo 
high a Nature as an Eſtate for Life. It is but a Chattel, and can- 
not be entailed. | See of Fee-tail ante. ] _ 
Lit. 68. f a Tenant for Term of Years f fows the Land, and his Term 
e ends before the Corn is ripe, the Landlord ſhall have it; unleſs it 
is covenanted betwixt them, that the "Tenant ſhall have his Way- 
going Crop. It was his Polly to ſow the Ground with Corn, Cc. 
when he knew that his Term would expire before the Corn, Gc. 
was ripe. But where the Leaſe for Years upon an * Uncer- 
tainty, as upon the Death of Tenant for Life which made it, or of 
a Husband ſeiſed in Right of his Wife, &c. there the Tenant for 
Years ſhall have the Crop. Yet if there is Leſſee for Years u 
Rep. 1.6. * Condition, that if he doth Waſte, c. bis Eſtate ſhall ceaſe ; if he 
ſows the Land, and after does Waſte, the Leſſor ſhall have the Corn. 
Every Tenant for Years, as well as Tenant for Life, hath Inci- 
z : Int, 41. b. dent to his Eſtate three Kinds of * Eftovers. | See Common of Efto- 


overs, Rents, and Diftreſſes, chap. 2. and Forfeiture by Waſte, chap. 
4 fot. J BY 
4 
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The Sheriff fell a 'Term for Years for Debt, by Writ of Exe- 
cation upon « Judgment in the Life-time of the Owner, or when it 
is in the Executors or Adminiſtrators. [See of Leaſes, 


Book 2. chap. 3. and of Execution, Book 4. chap. 4. 


VIII. An Eſtate J ar Mill, (or a Tenancy at Will) is where Lands Of an Eſtate 
and 'Tenements are let by one Man to another, to Have and to Hold t will. 
to him at the Will of the Leſſor. By Force of this Leaſe the Te- 


Will muſt be at the Will 
tho' one V i 


and Dung carried forth. So it is if the Tenant at Will ſets or fows EL 1 
any other Auzual Profit. But if the "Tenant plants Trees, or fows = Rep. 116. 1 
the Ground with Acorns, Gc. there the Landlord may put him out; ig .. 2 
becauſe they will yield no preſent annual Profit. And fo it is, tho' | 
he improve the Graſs by Compoſting, -_ c. becauſe = 
Graſs is the natural Profit of the Earth. And all this is proper to q 
particular Tenant that hath an uncertain Eſtate. But if the 1 

loſeth his Rent. ! 

out, he ſhall have Lit | 


- 


he is not 


IX. An Eftate 3 one comes on an Eſtate, 
6c 
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is expired, and fo holdeth over by Wrong; as a Tenant for Term 


130 


1 


of Years holding over his Term, &c. 'Tenant at Will is always by 
Right ; Tenant at Sufferance alway by Wrong. 


the 6 Ann. chap. 18. Perſons, who as Guardians or Traftees 
| for Infants, or ſeized in the Right of their Wives only, and every 
| other Perſon having Any Eftate determinable upon Life or Lives, 
| _ who after the Determination of ſuch Particular Eftates ſhall Hold 
Over and Continue in Poſſeſſion of Any Meſſmages, Lands, &c. 
ſhall be — 5 Treſpaſſers ; and the Perſon next Entituled, His 
Executors Adminiſtrators may recover again} ſuch Perſon 
 bolding over, His Executors and Adminiſtrators, the Falue of the 
Profits receto'd. 

[See the 8 Ann. chap. 17. concerning Diſtreſſes for Rent.) 


| Of anEftae KX. Of an Eftate by Copy of Court-Roll. 

N Cons For the right U 1di 1 Noll. 
right Underſtanding of an Eftate by of Court-Roll, 
it will be neceſſary to ſhew, be fs of © 2. The 
Nature of the Eſtate held by Copy of Court-Roll, which doth de- 
pend upon the Manor. 3. The Method of Grantize Copyhold 
Eſtates. 4. Of Fines upon Copyholds. 5. Of Copyhold Cuſtoms. 
6. How Copyhold Eſtates may be extinguiſhed. N 
1. Of the Nature of a Manor. | 3 
| ÞCoke's A Manor (a Manendo, becauſe the Lord did uſually dwell in 
2 the Manor-Houſe; or, 4 Namurium, from Manuring the Land; or 
22 a Meſner, from ny ning ) is an ancient Royalty or 
_ ICre. 19,35, Lordſhip, (of old call » amen) contig of Demeſnes and Ser- 
2 vices, and of a Court- Baron as incident to it. It cannot be a Real 
Manor, or Manor in Law, if It wanteth Freeholders; nor can It be 
a C y Manor without Copyholders. [See Poſtea.] It muſt be 
= Time out of Mind ; for a Manor cannot be made at this Day. A 
! r Inft. 38. 2. Manor may conſiſt of one or more i Villages and Hamlets adjacent, 
or only of ſeveral Houſes in a Village, Oc. If it is a Capital Manor, 
1. 108. a. it may contain other Manors under it, and then it is call'd an k Ho- 
z Kall Abr 20ur; on which other inferior Manors do depend by Performance of 
72. Cuſtoms and Services to him that is Lord over them. This orginal- 
Ip belonged to the King, tho' afterwards it was given in Fee to a 
u 37 and 38. 34 H. 8. ch. 35. 37 H. 8. 
ted by Copy of 
— — * cuſtomary Lords 
ma Courts, grant Copies; ; cuſtomary Manor it 
GN may rol by Grove end Bien 8 8 
3 A Manor then is either ® Real or Nominal. A Real and perfect 
= 4 Rep 26. Manor is ſuch as is before deſcribed. A Nominal Manor is a Ma- 
6 32:64:65 nor by Reputation only; as when a Lord of a Manor ſhall tran- 
Compl. Cop fer over to a Stranger the Services of all his Tenants, and reſerve 
$ 91. unto himſelf the Demeſnes only; or when he puts away the De- 
meſnes, and reſerves the Services. In both theſe Caſes, the Lord 
hath not a Manor really, but nominally, and in R jon only. 
Some call this a Manor in Groſs; as a Man may have a Court- 
Baron with the Perquiſites thereunto belonging, and another may 

have the Scite and every Foot of Land in fuch a Manor. 


4 — 


** 
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The Parts of a Real Manor are the Demeſnes and Services with 
a Court-Baron incident to it. A Court-Baron is the chief Supporter 
of a Real Manor, and one cannot be without the other. ['Sce of a 
Court-Baron, Book 4. chap. 1. 

1. Then Demeſnes are the Lands that are manually occupied and * 1 Inf. 1. a. 
poſlefied by the Lord for the Maintenance of himſelf and Family. 2 
Theſe in the Poſſeſſion of a Subject are called Demeſnes in a nn 
rent Senſe from the Demeſne Lands of the Comm; [See of Fftates 24. 

in Ancient Demeſne, infra.] r 
The Waſte is Part of theſe Dexeſne Lands. The Lord reſerves to Demeſres. 
himſelf One Part of theſe Demeſnes ; Part is diſtributed amongſt the * Ventr 393. 
Tenants ; and what is left is the Lord's Waſte, which was neglected 
by the Lord upon Creation of the Manor ; becauſe He had before ta- 
ken as much of the Demeſnes as He had need of, and Diſtributed as 
much as was convenient among his Tenants. [See Demeſne, Title, 
M an Eftate in Fee-ſumple, B.! | 

2. The Services are thoſe Duties which the Tenants are bound © ; int. 65. a. 

to perform to the Lord, by Reaſon of their Eſtates which hold Coke's 
of him; as Fealty, Mardſbi p, Heriot, Relief, Amerciament, Forfei- 7 ou. 
ture, Fſcheat. 1. Þ Fealty ( Feaulte, Fides) is an Oath taken at the Li. 91. 
Admittance of every Tenant to be true to the Lord. ['See poſt Of 
Tenures and Services, chap. 2.] 2. Vardſbip was the Cuſtody or 
1 Guardianſhip of the Heir of the Tenant within Age. [But this is + Lit. 103. 
aboliſhed by the 12 Car. 2. chap. 24.] 3. Heriot, ( Heregate from ©: Cop. 
H-rus Lord, and Gate beſt) is a Render made at the Death of the g 2:2: 
Tenant to the Lord of the beſt Beaſt, or other Thing, found in the *"1n#.135. b. 
Poſſcffion of the Tenant deceaſed, or ſome other. This Service is campi. Cop. 
moſt eſteem d. It is either a Heriot-Seroice, or Heriot-Cſtom. He- f. 24 
riot- Service is never due without ſpecial Reſervation in the Grant; — * 
and is ſoldom reſerved upon a leſs Eſtate than an Inheritance. For 
Heriot f Service, the Lord may Diſtrain or Seiſe. Diſtreſs may be * Coke's 
of any Beaſt on the Land. But Scifure may be of any Beaſt belonging 4 Cop. 


to the Tenant. Heriot- Cuſtom is what is challenged by ſome parti- 
cular Cuſtom; and is uſually paid upon an Eſtate for Life or Years, 
as well as upon an Eſtate of Inheritance. For Heriot-Cuſtom, the 
Lord muſt ſeiſe, not Diſtrain. Here the Lord may ſeiſe for Heriot the 
beſt Beaſt, Fc. tho it is in ſome Place * out of the Manor, or in the Kirch. 270; 
Highway, that being no Diſtreſs ; for it is his own proper Goods by the Ig d 
Death of the Tenant; and therefore he may ſeiſe it where he finds it. 
Where many purchaſe Lands * jointly, an Heriot ſhall not be paid « g Rep. 105. 
till after the Death of the Survivor. If a Tenant Deviſeth away all Int. 185. b. 
his Goods, and dieth, yet the Lord ſhall have his Heriot, for the Law | 
preferreth the Cuſtom before the Gift by Teſtament. It hath been 
anciently ſaid, That a Heriot ſhall be paid before a Mortuary. It 
is payable by Coy as well as Freeholders. 4. * Relief (quia * : Inf.;6. 4 
Hereditas jacens Releviatur in Mana Heredis) is a certain Sum of Coke. "NY 
Money which every Freeholder, being at full Age, payeth unto his * 
Lord at the Death of his Anceſtor, when he taketh on of the 
Inheritance. ? It is either Relief Service, or Relief Cuſtom. Relief cet: 
S$crvoice is that which is paid upon the Death of any Frecholder. Re- 6 _ oy 
lief Cyffom is that which is paid upon the Death or Alienation of 1 In. 83. 
any Freeholder according to the Cuſtom of the Place. In many SSS 
Places, it is half a Year's Profit; in _ double the Rent of aka; © 

2 
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It is paid by Freeholders only: For this the Lord may Diſtrain, but 
cannot have an Action of Debt. His Executors or Adminiſtrators 
' Inſt 127. b may have an Action of Debt, and cannot Diſtrain. 5. * Amercia- 
Compl. Cop. ment (in Mercy of the Lord) is a pecuniary Puniſhment for any Of- 
5 26 fence committed againſt the Lord ; or a certain Sum of Money im- 
poſed upon the 'Tenant by the Steward upon Preſentment of the Ho- 
mage or Jury for the Breach of any By-Law, for not doing Suit or 
Service, or for other Miſdemeanors puniſhable in a Court- Baron. It 
differeth from a Fine impoſed for an Offence in divers Reſpects. [See 
» Coke's of Court-Leet and Conrt-Paron, Book 4. chap. 1. 6. * Forfetture 
_ Compl- Cop: (Forefaitt) is a Penalty for an Offence committed againſt a penal 
"4p * Law or Cuſtom by Lofs of Freehold or Copyhold Lands, or of Goods. 
1 Inſt. 59. a. If a Freeholder alieneth his Lands in Mortmain, or ceaſes for two 
3 ji; ab, whole Years to perform his Services, or pay Suit, Rents, c. and 

556,507,508. hath not upon his Lands ſufficient Goods or Chattels to be diſtrain d, 
he forfeiteth his Freehold, and the Lord may make a Grant of it. 
A Copybolder mey forfeit his Lands by ſpecial Cuſtom, when upon 
the Deſcent of any Copyhold of Inheritance, the Heir of full Age 

faileth to come in to be admitted to his Copyhold, after three Pro- 
clamations made at three ſeveral Courts for him ; when a Copy- 

holder refuſes to appear and perform Suit and Service ; or refuſeth to 

be ſworn on the Homage or Jury; or being ſworn refuſes to preſent ac- 
cording to his Oath ; If upon Admittance he does not pay his accu- 

ſtom'd Fine; or denieth to pay his Rent upon Demand; or commit- 
teth Waſte voluntary or permiſſive, when there is no Cuſtom for his 

ſo doing; (for the Cuſtom of the Manor muſt direct what is Waſte in 
Houſes, Trees, Oc.) If he leaſeth his C above the accu- 
ſtom'd Term without Licenſe by Deed; if he leaſeth his Copyhold 
for one Year, and fo from Year to Year during the Life of the Leſſor, 
_ reſerving one Day; for this is a Leaſe for two Years at leaſt, and the 

Re ſe· ving a Day in every Year is Fraud. All theſe are Forfeitures 
» 4 Rep. 26. ipſo Fatto. d By the General Cuſtom of Exgland A Copyholder 
1 15 may make a Leaſe for one Year without Licenſe of the Lord. And 
Compl. Cop. if he can let a Leaſe for one Year by the Cuſtom, he may Covenant 
„33. that the Leſſee ſhall enjoy for Ten Years. For this Covenant is not 
2 Cro. zol. @ Leaſe. If a Copyholder commits Treaſon or Felony, or is a Po- 
3 Cro. 233- piſh Recuſant, or does Alien by Decd, c. theſe are no Forfeitures 
_ till Preſentment by the Homage. An Ideot, Lunatick, an Infant un- 
der the Age of fourteen Years, or a Feme Covert cannot forfeit. But 

if a Feme Covert does any Act by the Conſent of her Husband which 
amounteth to a Forfeiture, this is a Forfeiture of her Eſtate. If the 
Husband commits Waſte, this is a Forfeiture of the Wife's Copyhold. 

© 4 Rep. 21. Where the Lord enters for a Forfeiture, he ſhall have the © Corn 
then growing. However, in all theſe Cafes, if the Lord doth any 
Thing whereby he doth acknowledge him his Tenant after Forfei- 

| 8 Coke's ture, this 4 Acknowledgment amounteth to a Confirmation. Good: 
Compl. Cop. are forfeited to the Lord by Waifs, Strays, Wrecks, Deodands, Cc. 
* which accrue to the Lord not merely from the Tenants, but moſt 
commonly from Strangers. They are not incident to every Manor, 
nor do they add any Perfection to it. They are gain d by Seiſure on- 
ly. LSee of Nas, Strays, &c. ing Franchiſes, Book 2. chap, 2. 
* Coke's 7. © Eſcheats are when Lands fall to the Lord for Want of Heir Ge- 
Compl. COP+ neral or Special to inherit them. But before the Lord enters, the 
— 5 Homage 


= 
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Homage ought to preſent it, &c. Beſides thisordinary Sort of Eſcheats, 
there is another ; as where any Freeholder — Felony, and 
is attainted, For then after the King hath had his Year, Day and 
Waſte, the Land ſhall come to the Lord as Eſcheat. [Sec of Eſcheat, 
Book 2. chap. 3. and 4.] | | | 
Sometimes where Services are f Entire, and cannot be divided, as * 6Rep. 1, 2. 
Fealty, Heriot, Payment of a Horſe or Hawk yearly, Oc. upon Alic- 5 Rep: 195, 
nation of Parcel of the Lands by the Tenant, the Services ſhall be 1 Ing. 149.4 
multiplied ; and every Alienee ſhall render the entire Service; and & b 
yet by Purchaſe of Parcel by the Lord, the whole is extin&, except 3 
in Caſe of Fealty and Heriot-Cuſtom. Such Perſonal Services as are Lit. 222. 
to be done to the Perſon of the Lord, as Fealty, ſhall multiply: 
And here if the Lord purchaſes Part, they ſhall remain for the Reſi- 
due. If entire Services are for the Advancement of Religion, Chari- 
ty, Juſtice, or for the Benefit of the Commonwealth, they ſhall re- 
main, tho' the Lord 72 Part. But Perſonal Services that arc 
for the private Benefit of the Lord, as to feaſt the Lord and his Fa- 
mily once in the Year, or to exerciſe a Perſonal Office under him, Cc. 
tho' they ſhall not be multiplied by Alieuation of Part; yet a Pur- 
chaſe of Parcel of the Tenancy by the Lord extinguiſhes all ſuch Per- g 
ſonal Services. If Parcel of the Land holden by entire Service comes 
to the Lord by Deſcent, in ſome Caſes it ſhall be Extinct for the 
whole, as Svit-Service. But if the Service is to render yearly a Horſe, 
and Part of the Land deſcends, it ſhall be multiplied. [See the Hat. 
of Marlebr. 52 H. 3. chap. 9. 18 Ed. 1. chap. 2. Weſt. 3. Omnia 
 Emptores Terrarum, and Of Extingniſhment of Rents, poſt.] I 
There are many other Services beſides thoſe abovemention'd ; but 
then thoſe are due upon ſpecial Reſervation and Agreement to do or 
pay ſomething for the Lord's Profit or Advantage. And there are ma- 
ny collateral Powers appropriated to Lords of Manors, as to erect 
Dove houſes; To prove the Wills of their Tenants deceaſed, in ma- 
ny Places; To incloſe Common, leaving ſufficient for other Com- 
moners, Oc. but it is enough to hint at them. 
In every Manor there is the Lord, the Steward, the Lord's Tenants, 
and the Bai. [Of which, See in Conrt-Baron, Book 4. chap. 1.] 
A Manor is * Loft, if all the Frecholds but one Eſcheat ; or if the s 1 Int. 58. a. : 
Lord purchaſe all the Frecholds; or if there is but one, or no Suj- = Roll. Abr. ; 
tors, in a Court-Baron. So a cuſtomary Manor is loft when there are 
no Cuſtomary Tenants or Copyholders, or but one Copyholder. 
2. An b FEftate held by Copy of Court-Roll (which depends upon Lit. 73. 
a Manor) is an Eſtate in Lands and 'Tenements, which by Cuſtom of : 
the ſaid Manor the Tenaunts within the ſaid Manor have, Time out of 
Mind, held to them and their Heirs in Fee-fimple, Fee-tail, or for 1 
'Term of Life or Years, at the Will of the Lord, according to the 4 
Cuſtom of the Manor. Copies of Court-Rolls for Lives are moſt in b 
Uſe at this Day. And if one holds for three Lives, they are of four- 
teen Years Purchaſe ; eight for the firſt Life, four for the ſecond, and 
two for the third; or ſeven for the firſt, five for the ſecond, and two | 
for the third. Exchange of a Life is one Year's Purchaſe ; but for [ 
the Exchange of a Woman's Life for a Man's, where there is a Claim 
for his Widow, two Years Purchaſe ; Reſpect being had to Sex, Age, 
and Health. Tenant 


* One in Partes dividi nequeunt, folida d ſingulis preftantur. 6 Rep. 1. 1 laſt. 
149. b. 
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11t 75. "Tenant by * Copy of Court-Roll, (not Tenant by Court-Roll) or 
9 Rep. 76. 4 Copyholder, is the only Tenant in Law, who holdeth by Copy 
of any Record, Deed, Cc. His Eſtate is enter d in the Roll, and 
the Steward delivers him a Copy of it. Copyholders were for- 
merly Tenants at Will of the Lord, their Lands being Parcel of 
„Lit. 33. the Lord's Demeſnes. k But now theſe Copyholders ſtand upon a 
1 loſt. 60. b. ſure Foundation, if they perform thoſe Duties and Services which 
_ their Tenure doth require. For if the Lord pretends to expel them, 
they may either ſue a Subpana out of Chancery to be relieved, or 
have an Adion of Treſpaſs againſt the Lord. For altho' they are 
! 4 Rey. 21, Tenants at Will of the Lord, yet they are Tenants at Will l ac- 
oy cording to the Cnftom of the Manor; which the Lord cannot break 
9 Ft - without Reaſon. Es 5 
By Particular Cuſtom, the Wife may be Tenant in Dower, the 
Husband Tenant by Curteſy, Gc. 
m Lit. $1. Copyholds of Inheritance are not ® Freeholds, yet are created by 
* 4 Rep. 2:. the ſame Words as an Inheritance at Common Law; and * Deſcents 
— Cop. of Copyholds of Inheritance are guided and directed by the Rules of 
8 — the Common Law; but they have not other collateral Qualities 
which other Inheritances have; for Copy hold Inheritances ſhall not 
be Aſſets to bind the Heir, Gc. 
* 4Rep. 24, The * Pillars of a Copyhold Eſtate are, That it hath been Demi- 
ing. 48. b. Jed or Demiſable Time out of Mind by Copy of Court-Roll ; That 
the Tenements be Parcel of the Manor, or within the Manor. So 
that Parcel of the Manor and Preſcription are two Incidents to every 
Copyhold, 3 8 
3. As to the Method of Granting Copyhold Eſtates. 
» 4 Rep. 3, Þ A Cuſtomary Manor, Lands and Tenements may be Granted by 
3 |. > Copy, and whatever concerneth Lands or 'Tenements, as Under- 
Cokes woods, Tithes, Gc. But Things that lie not in Tenure are not grunt- 
Compl. Cop. able by Copy; as Rents, Common in Grofs, an Advowſon in Groſs, 
28 133. Stewardſhips, Ge. for theſe cannot be held by any Manner of Ser- 
vice. A Common or Advowſon appendant may paſs by Copy, and 
ſo a Fair appendant to a Manor, by Reaſon of the principal Thing 
to which they are appendant. 
Now in paſſing over a Copyhold, there is the Grantor, the Gran- 
tee, and the Grant it ſelf to be conſidered. . 
The Grantor is ſometimes the Lord himſelf, ſometimes a Copy- 
Folder. The Lord when he is abſolute Owner, as when the Lands 
to him by Purchaſe, Forfeiture, Eſcheat, &c. His Grant is 
called a Voluntary Grant; and the Grant by the Lord himſelf may 
3 4 Rep. 26. be at any Place 4 out of the Manor. The Copyholder grants by Sur- 
render, as ſhall be ſhewed by and by. So that the Lord is only an 
Inſtrument of the Conveyance upon a Surrender, not a Conveyer, 
as in a voluntary Grant. $506 
The Gramntees are thoſe that are capable of a Grant by Copy, and 
Cokes to whom the Grant is made. * All ſuch may be Grantees of a Co- 
— Cop. pyhold Eſtate, as are capable of a Grant by Common Law. The 
„ Lord himſelf may take a Copyhold to his own Uſe by a Surrender 
cnerally into the Hands of the Lord, or to the Uſe of the Lord. A 
eme-Covert may receive a Copyhold Eſtate from her Husband, be- 
cauſe ſhe cometh in by the Admittance of the Lord. And all theſe 
Grantees may be admitted by Attorney, if the Lord * If the 
2 rantce 
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_ Grantee is not yet born, it is good, if he is capable when born at 
the Time of his Admittance. But ſuch a Grant by the Common 
Law is void. | See of Age, Book 1. chap. 1. 

The Grant of Copy hold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
be a Preſentment. Therefore 'Three Things are to be confidered, 

the Surrender, the Preſentment, and the Admittance. 

1. A Surrender (Sarſum-Redditio) is the Yielding up of the Land 
by the Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is diflerent from a 
Surrender at Common Law. [ See of Surrender, chap. 3. poſt.] Sur- 
render is a Word fo neceſſary, that no Words can fapply its Place. 

Neither can a Copyholder transfer his Intereſt to a Stranger, other- 

wiſe than by Surrender of the Copy of Court-Roll. So that if one 
would f Exchange a hold with another, both muſt ſurrender to / Coke's 
each other's Uſe, and the Lord admit accordingly. If one would 5 4" 
Deviſe a Copyhold, he cannot do i by his laſt Will; but he muſt 4 Rep. 2; 
ſurrender to the Uſe of his laſt Will Teſtament, and in his Will 1 Inst. 58. b. 
declare his Intent. But the Chancery will ſupply the Defe& of a 9 4 60 * 
Surrender in the behalf of a Child, (not of a Brother, c.) againſt an 

Heir at Law; and for the Relief of Creditors, where a Copyhold 
Eſtate is charged with the Payment of Debts. If I am ouſted by a 

Copyholder, a Releaſe to him is void, if he is not admitted; otherwiſe 
it is good, if admitted. * A Copyholder may ſurrender to the Uſe t 4Rep. 21. 
of another " Rent, with a Condition of Re- entry for Non- 
payment, and upon Non-payment enter. : 
ah is the general Cuſtom of the Kingdom, That every Copyhol- 
der may ſurrender u in Court; and he need not alledge any particu- * 1 In. 59.4. 
lar Cuſtom for it. And ſo without Cuſtom he may ſurrender ont & b. 
of Court to the Lord himſelf. But if he ſurrender out of Court in- 9 Ref 15 
to the Hands of the Lord by Cuſtomary Tenants, &c. this muſt be 30 
by Cuſtom, and muſt be particularly pleaded. He may ſurrender Conrra. 
alſo to the Steward of the * Manor in any Place without Cuſtom, ; — 442 
not to the Steward of the Churt without Cuſtom; His Buſineſs be- 1 Leon. 227. 
ing only to keep the Char. But this Diſtinction ſeems to be laid a- f. 525, 
fide. A Tenant out of Court cannot take a Surrender of a Feme- Tuch. 165. 
Covert, unleſs by ſpecial Cuſtom; becauſe ſhe is to be ſecretly ex- 
amined by boy Steward, rr ſhe doth it willingly, or without 
Force of her Husband ? Y A Copyholder being « Joymenant may „ ln 40 b. 
ſurrender out of Court his Part into the Hands of the Lord, — * 
ing to the Cuſtom, to the Uſe of His Will; and if He dies, and this 
is Preſented at the next Court, His Deviſce ſhall be admitted; for 
by the Surrender the Joyntenancy was ſevered. — 

AP Surrenders may be made by z 4torney, or to another by At- : , Rep. 76, 
torney ; yet the Lord may refuſe to 4dmit by Attorney him to whoſe . ſa 
Uſe a Surrender is made; becauſe he ought to do Fealty. The Mr 3b": 
Lord may appoint a Special Steward to go to a Priſon, or to a fick 
Perſon, and take a Surrender. 

In ſome Manors, a Copybolder furrenders his Copyhold by 
holding a little Rod in his Hand; which he delivereth to the . 1;.. 78. 
Steward to deliver it to the Party to whoſe Uſe the Surrender Coke's 
is made in the Name of Seiſm; and theſe are ca 


Id Tenants — 2 — 
by the Yerge (a Virgd) taking their Name from that Ceremo- 
| ny 
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> Coke's 
Compl. Cop. 
. 39. 


c. which Cuſtoms muſt be obſerved. 3 
Tho' there is a Surrender, yet the Grantor b continues Tenant 
till the Admittance of another. But he that has ſurrender'd cannot 
paſs away the Land to any other, or make it ſubject to any other 


ny of the Rod. In ſome Manors a Sraw is uſed, in ſome a Glove, 


 Incumbrance than it was ſubject to at the Time of the Surrender. 


And if he ſurrenders afterwards to the Uſe of another, the Surren- 
der is void; and a ſubſequent Admittance cannot make that good 
which was void from the Beginning. And tho' the Surrender is 
made out of Court, the Grantor cannot diſpoſe of the Lands other- 
wiſe, or countermand his Surrender made upon valuable Confide- 
ration. a Copyholder may revoke a Surrender made out 
of Court, if the Conſideration is only natural Love and Affection. 
A Surrender to be in Force at a Day to come is void, as well as 


Livery and Seiſin to take Effect in futuro. 


If a Copyholder will furrender to the Uſe of the Lord, no Ad- 
mittance is neceſſary; and if the Lord makes a voluntary Grant of 
a Copyhold, no Surrender is requiſite. 

2. The Preſentment is an tion in Court to acquaint the 
Lord, or his Steward, with the Surrender out of Court. This Sur- 
render is not effectual till preſented in Court. © By the general 
Cuſtom of Manors, the Preſentment is to be made at the next Court 
immediately after the Surrender, or elſe the Surrender is void. But 
by ſpecial Cuſtom, it may be at the ſecond or third Court. And this 
Surrender is to be made in Court by the ſame Perfons that took the 
Surrender out of Court in all Points material, according to the Te- 


40, nor of the Surrender. And therefore if the Surrender is 4 Condi- 


before Preſentment, yet upon Preſentment made after his Death, 
b. his Heir ſhall be admitted. The fame Law is, If thoſe into whoſe 


tional, and the Preſentment Abſolute, all is void. If the © Steward 


omitteth the Condition in his Entry on the Roll, upon Proof in 
Court, the Roll may be amended. * If one ſurrenders out of Court, 
and dies before Preſentment, if Preſentment is made after his Death, 
it is good, So if he, to whoſe Uſe the Surrender is made, dieth 


Hands the Surrender was made, die before Preſentment, 


upon Proof 


in Court, That ſuch a Surrender was made, the Lord ſhall be com- 


pelld to admit accordingly. And if they into whoſe Hands the Sur- 


render was made refuſe to preſent, upon a Petition exhibited in the 


Lord's Court, the Party grieved ſhall have Remedy. And if the 
Lord will not do him Right, he may ſuc the Lord and them that 


took the Surrender in Chancery for Relief. 


and is like Induction to a Benefice. A Court of Equi 


3. An Admittaxce is the giving of Poſſeſſion to a Copyhold Eſtate, 
ty will force a 
Lord to admit a Copyholder. Admittances are Threefold. Upon 


Voluntary Grants; Upon Surrenders ; upon Deſcents. - 1. An 4 


mittance upon a 8 Voluntary Grant is made by the Lord, where the 


Lord is Proprietor and Owner, and yet an Inſtrument ; for here tho 


it is in his Power to keep the Land in his own Hands, yet if he does 
diſpoſe of it, he is bound to grant the uſual Eſtate, and aan? = 
ns, 1 ual 


— — — 


* uod ab Initio non valuit, Tractu Temporis nom potaſt convaleſtere. 2 Rep. 55. 
8 Rep. 135. 10 Rep. 62 
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Rent, and payable as before; the yholder that comes 
my _ to the h Incumbrances 8 Rep. 63. 
- 8 upon Fur- 
N only a neceſlary 
II claiming . 
him that made the Surrender. Er 


Tenant hath 


. Yet any Ack implying the Con- f a5, 
r- 1 
out of Court, is an Admittance in Law before any Pre. 
ſentment. For the Lord is now ſatisfied his Duties. A Copyhold 

cannot be by A | 


N 
* 


| Anceftor, eſpecially as to s 
Inſtrument ; for the Heir ma) _— 


fits, Cc. An Admittance is not neceflary to ſtrengthen the Heir's 
but to gi the Lord his Fine. But yet if the Hcir is of | 
not in 


as before-mention Ge Rn 6 PR. 
Roll Fre Forfeiture, and of an Eftate held by 

wpra.] 
pe — 1. OY by the Cuſtom of the Manor, ' Hob. 191, 
h of her Husband Copyholder for Life, may make Nell. Abr. 
ars, as any Copyholder may ; for by the Death of 502. 

her Huband, the Law calts ths Eftate upon the Wik before Ad- 
mitt ance. 

Her Eſtate is only a Branch of the Eſtate of her Husband, and no 

Fine is due from her to the Lord. But her Husband muſt die ſeiſed, 
2 he ſurrenders his Eſtate into 


may make Admittances ® out of Court and out 2 
tewa any Court holden out 'r 7 


m_y 25 
by =. b See Book 4: chap. 1. Of the Court-BaronJ— den 6, 


holder cannot be admitted by Attorney without Leayc EP 

of the Lo, becauſe be muſt do Fealty in Perſon, as aforeſaid. 
4. Of Fizes upon Copyholds: 
| A Fiar is « Sem of Money paid 46 the Lord of the Manor for an 
| Admiteece into any Lands or Tenements holden of him. | See of 
Court-Leet and Court- Barom. Inq, ap. 3.) oy 1.] By the general * 4 Rep z7, 
_ Cuſtom of Manors, Copyholders are to pay after Admittance; 2% . 
2 — m6 . 


they & 56 


9 in Remainder. But till the Admiſſion, 8228 
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they are to pay Fines upon Licenſes granted to them to demiſe by 
* : Inſt. 59.b. Indenture. Fines may be due by“ Change of the Lord, or by 
is Change of the Tenant. Of the Lord by Death only, and according 
to Cuſtom. If it were by Change of the Lord upon Alienation, 
the Copyholder might be o d by a Multitude of Fines by the 
Lord's own Act. Of the Tenant, either by the Act of God as Death, 
or the Act of the Party. Theſe Fines are due upon voluntary 

Grants, Surrenders, and Deſcents. 
_ Fines taken of Copyholders are either Certaiz by Cuſtom, or L- 
certain. But tho the Fine is Uncertain, yet it muſt be Reaſonable, 
ps a Year's Value, or a Year and an half, in Caſe of Deſcent ; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho it is adjudged afterwards to be a reaſonable Fine, it is no For- 
feiture ; becauſe it was Matter of Controverſy, Whether it was 
reaſonable or not? If the Fine is unreaſonable, the Copyholder is 
not bound to pay it. In Caſe of Surrender, the Lord may take 

what Fine he pleaſes. 

If a Copyholder in Fee ſurrenders to the Uſe of one for Life, 
the Remainder to another for Life, the Remainder to another in 
Noll. Abr. Fee, there is but P one Fine due; for the particular 


r Eſtate and the 
EM Remainders are but one Eſtate: Yet there may be a Cuſtom to 
| the contrary. 3 
The Lord may have an Action of Debt for his Fine. But if the 
- 13 Rep 2. Fine was 4 uncertain, the Copyholder muſt have Notice, and a rea- 
ſonable Time to pay it, if the Lord limits no Time. But a Fine 
certain ought to be paid preſently. . ws 
J. Of Copyhold Cuſtoms. 3 
Ao + A Copyhold r Cuſtom is a Law not written, eſtabliſhed by Uſe, 
7” tia and practis d Time out of Mind within a Manor. * Cuſtom is the 
74 Rep. 21. Life and Soul of Copyhold Eſtates ; for if break their 
Cuſtom, they are ſubject to the Lord's Will. This Cuſtom muſt be 
©: Int. 53.b. © Time out of Mind; for a Copybold cannot begin at this Day. 
Compl. Cop. Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 
$. 33 directed by 5 Rules of the Common Law. [See of Preſcription, 
chap. 3. poſt. 4 3 
« Coke's I * 3 to ſet down all the Cuſtoms of Manors. But 
1 cop. they mult be, 1. Reaſonable ; and therefore a Cuſtom that no Te- 
Kirch. :02, nant of the Manor ſhall put in his Cattle into his Common after 
— a. the Corn ſevered, 'till the Lord hath put in his Cattle, is a void Cu- 
or ke. ſtom. For perhaps the Lord may never put in his Cattle; and then 
the Tenants ſhall loſe their Profits of it. 2. According to Common 
Right; And therefore if the Lord will preſcribe to have of every Co- 
pyholder a Sum of Money for keeping Courts, this is void; for he 
ought to do it gratis for the Sake of Juſtice. But to have a Fee for 
an extraordinary Court for the Benefit of ſome particular Te- 
nant, call'd a Purchaſe Court) is according to Juſtice and com- 
mon Right. 3. Upon good Confideration; and therefore if the Lord 
preſcribes to ave a Penny of every one which paſſeth over a Bridge 
within his Manor, that is repair'd by him, this is a Preſcription upon 
good Conſideration. But a Preſcription is void to have a Penny for 
ng thro' the King's Highway in that Manor. 4. They ought to 
Compulſory, not left to the Liberty of the Tenant to obſerve 
or not obſerve them. 5. Cuſtoms ought to be Certain ; for an un- 
4 certain 


granted Eſtate 
= any 


do not relate, to Copyho 

Eſtates, are taken Notice of under proper Heads ; as under Title 

Health, Eftates-T ail, Fointures, Foimtenancy, Fines, Covenants to 

ftand ſei ſed to Uſes, Leaſes, R:cognizances, Bankrupts, Forgery, 
Cottages, Limitation of Aftions, Fury, Execution, &c. But in ge- 

neral, it is to be obſerved, Y That when a Statute or Aĩ of Parlia- » ;Rep.s. 
ment altereth the Service, 'Tenure, or Intereſt of the Land, or other Coke's 
Thing in + we 
or in Pr 


F. N. B. 

Subject are x5, Ke. 22, 
« Senſe from the Demeſne Lands of the 23 8 
Crown. Demeſnes or Domains in the Hands of a Subject are derived . to the 
a Domo, becauſe 


During the Time that Lands in Antient Demeſne are in the Hands 
of the King, they are Frank-fee, or free from Service. But if the 
King grants them over to hold of the Manor again, it is Tenure in 
The 'Tenants hold by the FYerge, and have no other Evidences of 
their Eſtates but Copy of Court-Roll ; yet they are faid to have 


and his Tenants are Exempted and 
from 'Taxes by Parliament, unleſs ſpecially named; from 
Toll and Paſſages —— — 
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E granted may be either defeated, enlarged, 


_ *Lir. 361: alien another Eſtate, or that he ſhall not alien the Eftate to a 


EEE "An Inſtitute che Book II. 
fe id da and Suſtenance; from 
Knights 


to ns Gc. The Cn cet wo bo tad Ae iats- 
Lands, Cc. out TNT. and ſhall not be put 


any other Court; 


are intended to 

of the King's Demeſnes; and to reap the 
Can, c. for — his Houſhold with neceſſary Proviſions. And 
therefore 


for thoſe Lands fo holden, 
Day; tho the 
changed into Money. 


2 Toft, 221. not u 
F. N. B. 228. riſe 


1 Cro. 227. 


they have this Privilege at this 
Cauſe thereof is ceaſed, and their Services 


But for Buying and Selling of Wares, Ge. that 
the Manurance and Husbandry of thoſe Lands, or for 
other Lands held by the Common Law, they ſhall not have this Pri- 
vilege. [See of Fairs and Markets, Book 2. ch. 2. and the Churt of 
Antient 8 Book 4. chap. 1.] 

Lands in Antiene Demeſne are Extendable upon a Statuts ler 
chant, Staple or Elegit. 


Now follow Plane which may be either Iuheritances, Freehold; 7 
or leſs than Freeholds. 


of er LI. 777 
1 ple, Fee-tail, or Years, with a Quality annexed by him that 
di Inſt. 201.4. th the Eſtate, Intereſt, or Right to the ſame, whereby the Eſtate 


or created, upon an un- : 
certain Event. 


There are Eſtates upon Condition in Deed, and upon Condition 
in Law. 
= A Condition in Deed is expreſſed by the in legal Terms. 
And here if a Feoffment is upon 228 
« Lit. 330, Rent, or Provided or ſo that he pays ſo much Rent, it is not © ne- 
531. ceſſary to put ſuch a Clauſe, (vis. ) That apo Nonpayment of the 
: laſt. 205-8 Net, &c. it ſhall be lau for the Feoffor and bis Heirs to enter, 
tho it is commonly done; becauſe the Feoffment was upon that 
Condition. But Words in a Deed, (vz.) If it be that 
the Rent be behind, &c. give no Re-entry, if a Clauſe of 
« Lit. 360. is not 
1 Inſt. 222 js void. For it is abſurd, That he that hath no Poſſibility to 
b. 223-* the Land again, ſhould reſtrain one that hath the Fee-fim 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a 
Years, a Horſe, (5c. and gives and ſells his whole Pr 
upon ſuch Condition; becauſe it is againſt Trade and 


one may give an Eſtate in Fee, upon Condition that he ſhall 


A Conveyance in Fee upon Condition not to 4 lien, 
have 


1 
28. 


| 
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: Inft-223- ticular Perſon, Gc. for he is not reſtrain'd of all his Power to 
And in ths Cfe, if the Peoſſeenfeo another, to the Intent 1 
"OY 


2 F2 N | * 


2 F 
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— a a iw_ a7 was. 1 Inſt. 29. a. 205.3. 4 
73; $ Rep. 56, 145- 


ationis Canſd reliends Inſerwarur, 2— Zgas we Loduas. 


Rerum 
r 1 Inſt 
223. b. 3 Inſt. 158. 


and the the whole to the ſecond, and after to the thi 


Ch. L. Laws of England. 
wade acts Perſon, he hath broken. 
the Condition. And obſerve, RESET by Act 
of Parliament may be prohibited by Condition; © and yet what ng. It <3 
loc d by Act of may be reſtrained by Condition; and laſt- 
ly, where the Reverſion is in the Donor, ns 
n [See of Conditions, Fines and Recoveries, ch. 3.] 

og 0 eng wes «=o; io,» - 13 2100 
a Money borrowed, upon Condition to be the Cre- 1 Inf 205. «. 
ditor's for ever, if the Money 
that mortgages or pawns is call'd the Mortgager, and he to whom Mortgage 
the Mortgage or Pawn is made is call'd the agee. It is ufual- 
ly made by a Leaſe for a long Term of Years, by Leaſe and Releaſe, 
by Alignment, Gc. and the Creditor holding the Land upon this A- 
greement, is in the mean Time call'd Tenant in Mortgage; and hold- 
eth the Eſtate that Condition in Deed. But generally 'till Fai- 
lure is made of Payment, the Mortgagor holds the Lands; but if 
Veil & ntade, and the M doth enter into the Lands, yet 
the Mortgagor hath an Equity of Redemption in the Court of Chan- 
cery ; and may call the Mor to an Account for the Profits. 
But a Feofiment in Fee, or a Gift in Tail, or a Leaſe for Life or 
Years, may be made upon Condition in Deed, That if the 8 Feoffor, . Lit. 332. 
or the Grantor or Leſſor, or their Heirs or Executors pay to the 333. 
Feoffee, Grantee, or Leſſee, ſueh Sum of Money at a certain Day, 
then the Feoffor, Grantor, or Leſſor, their Heirs, or Executors, may 
re-enter. And this is a common Candition in a Mortgage, or of an 
Eſtate upon Condition in Deed. 
is the former Cale the Mortgagor kept the Poſſeſſion till Fa- 
lure ; but here the Mortgagee has the Poſſeſſion preſently, and till 
Payment. 
It is allow'd in Courts of Equity, That where Lands are mortga- 
ged thrice; the h third Mortgagce may buy in the firſt Incumbrance » : ventr. 
to protect his own N : And he ſhall bold the Land againſt 338. 
the ſecond Mor unleſs he is ſatisfied the Money he paid the 
firſt M Nele 
gage. But when i Part only of the Lands are I to the firſt, i2Ventr.339. 

buyeth in the ſhall 2 

MNortgagee in the firſt Title, it protect art 
which is firſt in Mortgage: So a Purchaſor or Mortgagee coming 
Bs pode es my rare oy and then Purchating. 
a precedent Incumbrance, ſhall protect his Eſtate againſt any Per- 


fr tht bath « Moriage fublequen ſubſequent to the firſt, tho he 
purchaſed in the Incumbrance after No- 
Crd 8 


| Mortgages are not yg DAY after k twenty Years, 12e. 
no Demand being made, or Intereſt paid. {See the 21 Fac. 1. chap. — 


16. 

1 is made, that if the Feoffor pays Lit 334, 
ſuch a Sum at a certain Day, He ſhall re- enter; yet if the Heir Pays bete 
or Tenders the Sum at the Day, He may enter, tho the Words are, 206. 

If the Feoffor pays, not mentioning Heirs; becauſe the Heir has an 
Intereſt in Right of the Condition. So likewiſe the Executors or Ad- 
miniſtrators of the ; or a Guardian in Socage may Tender 
the Money. 6— ar atls : ** 


— 
2 — "TO 


en . | 
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Charity. But in other Caſes, The Feotee is not bound to accept a 
Tender by a er. 
1 Upon a ® M in Fee, if the Feoffee maketh his 


Executors, 

1 1x4 4 Day of Payment, the Redemption Money ſhall 
210. a. be paid to the Executor, err 
But the Words of the Condition may be ſuch as the Pa 


yment ſhall be 
made to the Heir, as when particularly named, and then the Money 


cannot be paid to the Executors. And if the Words of the Condition 
- 1 Inſt. 209. be to pay the Money to the Feoffce, his Heirs u or then 
— ee If the Feoffee 


of which he nn —_ 
A Oi Io Ed _— 
for is to pay to the Feoffee, his Heirs or Aſſigns, and 


S2 
| fee dieth | jefcre the Day 110 ww 


Heir 


Mortgagee. 
| [See the 27 Eliz. ol 4. tg eee 


the 4 & 5 W. & M. chap. 16. If ſhall borrow 
EL &c. and for the Payment _ red ol fe a 2. — 
Statute, or Recognizance, and ſball aft her Sum 
12 or for _ — pop ny — the 
Re pa * Diſcharge thereof, ſhall mortgage e Lands to the 
any other Perſon in Truſt for him, and ſhall not give 
Notice 70 1 oh Ju ee of ſuch Fudgment, &c. in Writing before 
the Exccution of the aid Mortgage ; ſuch Mortgagor 4 have no 
Benefit in 108 of the 
ſuch Mortgagor or A Hhir (upon Notice given 


_— ; wnleſs 

e in 

V. under Hand and Seal, att mw 3 „ pager - 
ne Feder — — 2 — 
the (ame, 


pay of and dichare 
and cauſe the ſame to be vacated or diſcharged by 


This Clauſe reaches Him that Suffers a Judgment, Gr. to One 
and afterwards mo Lands without Notice of fuch Judgment, 
c. to the Mortgagee. 333 


9 


* Peron lin ai. m. 1 Inſt. 210. 4. 5 Rep: 97. 7 Rep. 40. 22 


Re 


rus antes Prins of exclyſio Alterius. 1 Inft. 210. a. 


Ch. I. 8 U England. 5 —_ 7 


| And 7. any Perſon, «ho ſball once ＋ 4 Lands fr 1 — 
ation, ball again mortgage the fame Lands, or any Part | 
thereof, to any other Perſon, (the former Mortgage being in Force) 
and ſhall not diſcover in Mriting to the fecond 4 the firſt 
Mortgage, fach Mortgagor ſball have no Relief or Equity of Re- 
demption againſt the ſecoud Mortgagee. But ſuch ſecond or other 
Mortgagees may redeem any former Mortgage. 


This Clauſe extend; to Him that Mortgages the ſame Lands 
twice without Notice to the ſecond Mortgagee. 


This A ſhall not extend to bar any Widow of any A of 
ber Dower, who did not legally i with ſuch Ladd fuc 
En Snake od Doggetted hal 

See the 4 @& 5 w ts not | 
Wnt bd Credo ood, Ge.) 

[ See the 2 Jun. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. For 

Regiſtring Deeds, Conveyances, and Wills, and Inrollment Y Bar- 


gains and Sales within t — heads Ann. 
chap .2 0. For Middleſex. A 


The Regiſtring of Incumbrances is a great Sceurity of Titles to 
Purchaſers and Mortga 
2. A Condition in 4 Cds wid to lor inatuberia> +1 378, 
plieth without expreſs Words in the Deed: As in a Grant of an Of- ng 01. 2 
ice for Life, the Eſtate is upon Condition implied in Law, that 232 b. 2332. 
the Grantce ſhall do his Duty, or otherwiſe that the Grantee or his 8 Rep. 44. 4 
Heirs may ouſt him, and grant the Office to another. So in a last. 21 5 | 
Leaſe for Life, it is implied, That if the dads ame | 
Eſtate, the Leſſor may enter. EE | 


XIII. A Statute Merchazt is a Bond, or Obligation of Record, ac- — 2 
knowledged before a Clerk of the Statutes- Merchant and Lord Mae Merchant, 
Mayor of the City of London; or Two Merchants of the ſaid City Staple and 
pr af for that Purpoſe; or before the Mayors of other Cities, as E. 
Tork, Briftol, &c. or the Bailiff of any Borough or Town; or other 
ſufficient Men, for that Purpoſe ined, that have Power to make 
Execution of the faid Bond, fealed with the Seal of the Debtor and 
the King; upon Condition That, If the Obligor pays not the Debt at 
the Day, {tne bs emnt ence ods Lands and Goods, 

and 'That the Obligee may hold the Lands to Hs, His Heirs and 
Aſſigns, till the Debt is levied and paid. Now during this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an py © wth by Sta- 
tute-Merchant, or is Tenant by Statute- Merchant; the Bond or 
 Recognizance being called a Hatate, becauſe it is made according to 
Form by Statute. [ See the 11 Ed. 1. Statute De Afton Barnell, 
and the 13 Ed. 1. De Mercatoribus.] In which laſt Statute the 


whole 


© Man cones Bon Mts, Falſar ius eſt. 2 
* Nucd necefſario intelligitur, non deeft. 1 
2 — 
— 2 39 —— 8 Rep. 56. 


$ 
6 
. 
* 
„ 
ö 
* 
3 
* 
a] 
4 
4 


144 An Inflitute of the Book Il 


rr 
of Recognizance is ſet forth, and the Nature of its Execution 
Body, Lands, and Goods. [ See alſo of Sratutes, chap. 3. Poſt.] 


A Statute-Haple is a Bond of Record acknowledged before the 


of the Staple, in the Preſence of one or more Conſtables of 

the ſame Staple ; by Virtue of which. Statute-Staple the Creditor 

may forthwith have Execution of the Body, Lands, and Goods of 

the Didror noun And then He hath an Eſtate in the 

Lands by Statute-Staple, or is Tenant by Statute-Staple till His Debt 

is paid. Eftape is a French Word ( antiently written Eftaple) and 

ang. 238. ſignifies a Mart or Market. So that the Staple ſignifies amongſt Us 

this or that City or Town where the Merchants are commanded to 

bring their Wool, Leather, Woolfels, Lead and Tin. And the Bond 

is called a Statute, becauſe it is Founded on the Statute of the 27 Ed.. 

chap. g. which ſets forth the Manner of Entering into it, and of its 

Execution. This Statute alſo ſpecifies the Places which are to be 

Staples (or Marts) for the Commodities aforeſaid, their Duties upon 

xportation, Le 
2 338 ; and of the Chur of the Mayor of the 


Staple, Book 4. 
(fo called from the Words in the Writ, (oiz.) 
recovered Debt or 


E 
Merchant. [See the 27 Ed. 3. 


Eftate by 1 
Elegit ſibi Liberari, Cc.) is where a Man hath 
againſt Another, and within the Year bath * 


Him till His Debt and by 
He hath Eſtate by Elegit, or is Tenant Elegit. 
logue on dies, v. e (ot S 7 chop 


As a Chattel, the Eſtate ſhall go F 
is Similitudinary only, becauſe by the Statute Theſe Tenants may 
have an OT Freehold may have; and in that 
Reſpect their Eſtates are liłe a Freehold. [See the 13 Ed. 1. ch. 18. 
27 3. chap. 9. 23 H. 8. chap. 6. 32 E b. chap. . 
ion on Any Statutes ſhall go againſt the Heir 


of the Defendant within Age; * and 
One of Them is within Age. 


of an Eftate XIV. An Eftate in Lands Deviſcd to Execators for Payment of 
in Lands de- Debts, Legacies, (5c. is Different from a Power to ſell Them. * When 
— the Land is Deviſed to Executors to be fold, there the Deviſe taketh 
*: Int. 236.8. away the Deſcent of the Heir, and veſteth the Fftate in the Execu- 

tots and they may enter and take the Profits, and make Sale ac- 


4 


| By the 21 H.8. chap. 4. 

ditaments, ave denied to bs bt by Enomters, and exe or mare Be 
fuſes, yet the Refidue that take upen them the Charge of the Wil 
may ſell, tho the others will not join with them. 


This 6 einde 


well as to Executors that have Power only. But in neither Caſe 
may the Sale be made to Him that refuſed; becauſe He remains 
Executor His Refuſal. 
We have hitherto fpoken 


164, &c. 


of certain Lands or Tenements in Fee- ſimple, —— hath 
no Iſſue but Daughters; or dies without Iſſue, and leaves only di 


£29 


— 
6— 


146 
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One! Freehold. But de They have but One Freehold, between 
—  — 'recholds to 
SEE. For One of them „ 
is not ſevered or divided in Law by 


*1Inft.164. b. 
165. a. 


9 


© Lit. 263 ö 


eee eee ana on to Inheri- 


; are called Parceners t becauſe They are compellable by 
Partitione' Facienda, to make Partition, tho They may 
bo Partition.by Conſent, Ge. This was by the Common Law. 


5: Int 164. But ſome Inheritances 8 cannot be Divided amongſt ( 


Lit. 24 
I 1d 164. f. 5 
165. b. 175. a. 


tance to g 


| E [Soc of the Nobilan, Book 1. chap. 4 
Earldom deſcends to Coparceners. 
» Roll. Abr. One Coparcener may juſtify the h Detaining of ths Doaks aan 
, Sung the Land in Coparcenary again the Ober, for they belong 
eee eerily the 
31 1. 32 32, | 
2277 842 31. IRS 
„ "opal 
ers re feet of an Adrowſen, ip 


RC LI I TEES 
are thoſe who ave command teacher is Shin. R 
13, 30, 105. 3 Lev. 259.] But Coparcenary in Eſtates of Inheri- 
tance belong only to to this Place. 


Of Eflates in XVL An Eflate in | Joynrenancy is where « Man is feifed of 
ſintenancy. Lands and Tenements, and makes a Feoffment to two or more, and 
291, 282. their Heirs; or makes a Leaſe to them for Life; or where two or 


4 to 


— 


Ch. I. 
to the Survivors or Survivor. An Exception is to be made of two 
ſoint Merchants for their Stock or Debts, which have as Part- 1Inſt. 181. a. 
ners, which go to the Executor of Him that dies by the Lam Mer- *** * 
chant for Incouragement of Trade. ! Jointenants are ſeiſed per my Lit. 288. 
& per tout, i. e. ſeiſed by every Parcel, in every Parcel, and in the . 156 
whole jointly with his Companion ; but each of ons hath a Right 
to his Share to ſeveral Purpoſes, ® as to Give, Leaſe out, Forfeit, = Lit 289. 
On Gun alſo may let a Leaſe to his Companion, or make Him His E b. 188 U. 
Baili . | ; | ; I a. 
They are called Jopmtenants, becauſe Lands or 'Tenements are _ 
conveyed to Them joiatly by one and the fame Title; and becauſe 
they take by Purchaſe only ; whereas an Eſtate in cenary is al- 
ways by Deſcent ; and an Eſtate in Common is always by ſeveral Ti- 
tles, or by Oue Title and ſeveral Rights. 
yntenants muſt jointly implead, and be jointly impleaded by 
Others; which Property is Common to Them and ceners. But 
Juoyntenants have a ſole and peculiar Quality to take by ® Survivor- « Lit. 280. 
ſhip, which Coparceners have not: And this Survivorſhip is called 1 I=#. 180. b. 
Jus Accreſcendi. Two or more may have a naked Truft, an Au- *: laſt. 18 1. b. 
thority or Power committed to Them jointly, and yet ſhall not ſur- 
vive. But a Truſt, an Authority or Power coupled with an Eſtate or 
Intereſt may ſurvive, as hath been ſaid concerning an Eſtate in Lands 
Deviſed to Executors. Authorities created by the Party for Pri- 
gate Cauſes do not ſurvive, if there are no particular Words to em- 
power the Survivor. As if a Man makes a Letter of Attorney to 
Two to do any Act, and One of Them dies, the Survivor ſhall not 
do it. But Authorities created by Law for Execution of Juſtice may 
ſurvive, becauſe it is for the Good of the Commonwealth. As if a 
Sheriff upon a Capias directed to Him makes a Warrant to Four or 
Three jointly or ſeverally to Arreſt a Defendant, Two of Them may 
Arreſt Him. There may be Joyntenants tho' there is not P equal Be- » 1 Inſt. 181. 
nefit of Survivorſhip on both Sides. And if one grants a 4 Rent, * = b. _ 
Common, a Way, (5c. out of his Part and Dies, the Survivor ſhall 1 rad. 185. a. 
have the whole Land Diſcharged. But if one Joyntenant makes a | 
r Leaſe for Years, to begin preſently, or in faturo (even after his Lit. 289. 
Death) of the Land, or of the „ and dies, it cannot be a- K B 
voided by the Survivor; becauſe the Leſſee has an Intereſt in the 
Land by Force of the Leaſe. And if One Joyntenant makes a Leaſe 
for Years, f reſcrving a Rent and dieth, the Survivor ſhall have the * :In8.185.4. 
Reverſion; but He ſhall not have the Rent, becauſe He claimeth b 
the firſt Feoffor, which is Paramount the Rent. A * Deviſe of ps Lit. 267. 
whereof the Deviſor is jointly ſeiſed or poſſeſſed, is void; for the | - + 
Title of the Survivor cometh by the Death, and the Will takes E& 
© fect after Death. If a Joyntenant in Fee-fimple is indebted to the 
u King, and dieth, the Lands cannot be Extended in the Hands of . int. 183. a. 
the Survivor; becauſe the Survivor claims not from his Companion, 
but from the Feoffor, Cc. (On.) ow Women Joyntenants of a 


_ Laws of England . 


* Dus eandem Rem in ſolido Poſſidere non Poſſunt. 1 Inſt. 368. a. 
* Fura Publica ex Privats Decidi not Debent. 1 Inſt. 181. b. 
us Accreſcendi Præſertur Oneribus. 1 Inſt. 185. a. 

* Alienatio Rei præſertur Juri Accreſtendi. Ibid. 

* Tus Arcreſtendi prefertur Ultime Voluntati. 1 Inft. 185. b 
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ot Effatesin XVII. An Eſtate ) in Common may be by Purchaſe, Deſcent, or 


* 0 
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luft. 185. b. Leafe for Years, and One taketh Husband, and dieth * before the 
Husband hath altered the Property, or alienated her Part, the 'Ferm 
ſhall ſurvive. But otherwiſe it is of Perfonal Goods, becauſe theſe 
are preſently veſted in the Husband by the Marriage. If a Joynte- 
nant doth not Alienate his Part to bar the Survivorſhip, the Joynte- 
nants uſually enter into Covenant, not to take Advantage of each 
Other by Survivorſhip. 


By the 31 H. 8. chap. 1. Joymtenants and Tenants in Common of = 
any Inheritance, are compellable to make Partition by Merit of Par- 
tition, as Coparceners are ellable to do at Common Law. 

By the 32 H. 8. chap. 32. Foymtenants and Tenants in Common 
for Lives or Tears, &c. are compellable to make Partition. 

By the 8 & 9 W. z. chap. 31. An caſier Method of obtaining Par- 
tition of Lands in Coparcenary, Foyntenancy and Tenancy in Com- 
mom, is provided. | 


But theſe Statutes do not concern Copyhold Lands. 


By the 3 & 4 Ann. chap. 16. Actions of Account may be brought by 
one Jointenaut or Tenant in Common, his Executors and Admini- 
ftrators againſt the other, as Bailiff for receiving more than his 
Juſt Share, and againſt their Executors and Adminiſtrators. And the 
Auditors ſhall examine the Parties about the Matters in Queſtion p- 
on Oath, and they ſhall be allowed, as the Court ſhall judge Reaſon- 
able, by the Party on whoſe Side the Balance ſhall be. 5 
By the 7 Ann. chap. 18. Coparceners, Foyntenants and Tenants 
in Common, havins made Partition to Preſent by Turns, each ſhall 
be ſeiſed in Law of His or Her ſeparate Part of the Advowſon, if 
it be an Eſtate of Inheritance. 


Common. Preſcription, and is where two or more have Lands and 'Tenements 
tag 288. b. in Fee-fimple, Fee-tail, for Life or Years (by ſeveral Tizles, or by 
189. a. One Title, and ſeveral Rights) and none of them knoweth his Own 
Part, but takes the Profits in Common. As if there be two Joynte- 
nants, which claim by one and the ſame Title, and one Aliens his 
Part, now the Alience, and the other Joyntenant are Tenants in 
Common, becauſe they claim by ſeveral Titles. So if Lands are 
„Lit. 298. given to Two to Have and to Hold, the one 2 Moiety to the one and 
1 Inft. 190. b his Heirs, and the other Moiety to the other and his Heirs; They have 
* 11n&t.190.b- an Eſtate in Common; * becauſe They have ſeveral Freeholds, and 
Lit. zot. their Occupation is undivided. b So if a Man lets Lands to two 
1 Inſt. 191. a. Men for Term of their Lives, and to the longeſt Liver of Them; 
and the one Grants all his Eftate to another, then the other for Term 
of Life, and he to whom the Grant is made are Tenants in Com- 
mon, during the Time that both Leſſces are alive. For here the 
Joynture is ſevered, and there can be no Survivorſhip; but the Leſ- 
ſor ſhall enter into the Moiety, and the Survivor ſhall have no Ad- 
vantage of theſe Words, (viz.) To the longeſt Liver of them; becauſe 
I fay, the Joynture is ſevered, and theſe Words are no more than the 
Law would have implied without them. As there may be Eſtates 
in Common of Lands and Tenements, (5c. ads 54 
5 * Chat- 


Ch. I. Laws of England. 149 
© Chatrels Real, Links fe Vims For if two are of * Lit 31 
a Leaſe for Twenty-one Years, and the one of them letteth his Part 1 
for Three Years, &c. the is ſevered; and they are Tenants 
in Common, and Survivorſhip does not take Place, as in 4 | 
cy. For a Term for a ſmall Number of Years is as high an 
as for many more Years. In the ſame Manner it hs of Charrels Pa- 4 Per- 
ſonal. As if Two have jointly an Horſe, Cc. and One grants his 
Part to Another; the Grantee, and He that did not grant, poſſeſs 
ſuch Chattels Perſonal in Common ; and if one dies, the other ſhall 
not have the Whole by Survivorſhip ; ; but the Executor ſhall be 'Fe- 
nant in Common with the Survivor. Thus it is where there are 
ſeveral Titles. 
© As thoſe are Eſtates in Common where the Claim is by ſeveral 
Titles, fo thoſe alſo are Eſtates in Common, that are claim a by One 
Title and ſeveral © Rights, as you may obſerve by the Definition of 1 Inst. 159. 
an Eſtate in Common. As where Lands in Fee veſt in two Biſhops * K b. 190.a. 
or Parſons, and their Sueceſſors, in Right of their Churches, and in 
their Politick Capacities ; Theſe have an Eſtate in Common; and not 
in Joyntcnancy ; becauſe Joyntenants ought to have the Eftate in one 
and che frme Right and Ca pacity ; whereas two Biſhops, or two Par- 
_ are ſeiſed of their Moieties by ſeveral Rights, 1 in the 
Right of their two Biſhopricks, or two and fo in ſeveral 
Capacities. Thus it is if Lands are given to the King and a Subject, 
and their Heirs, and to a Layman and his Heirs, and a Parſon and his 
Succeſſors, Cc. But this does not hold in Chartels Real or Perſonal. 
For if a Leaſe for Years, or Goods, be granted to a Biſhop, and Se- 
cular Man, They are Joyntenants; becaufe Goods and Chattels can- 
not go in 8 ; and therefore the Biſhop cannot take in his 
Political Right or , 
The Eſſential Difference then betwint Joyntenants and Tenants 
in Common is, 'That Joyntenants have the Lands by One Joynt 
Title and in one Right, and 1 and Tenants in Common by ſeveral Ti- 
tles, or by one 'Title and ſeveral Rights. And this is the Reaſon 
that Joyntenants have one joynt Frechold and 'Tenants in Common 
ſeveral Freeholds. 
See the Kafnter concerning an Eſtate in Common, under the Title 
of an Eſtate in Foyntenancy, ante. 
 Hitherto we have 71 way: that are ſuppoſed to be in Ne- 
ing, now follow in Laſt Place Eftates in ExpetFancy, as « Re 
mainder and Reverfion. 


WWII An Eftate in . Rewaitder is the Refdue of an Eftate in des Has 
Land depending upon a particular Eſtate, and created together with in Remain- 
the ſame. A Particular Eſtate is that which is Derived from « Ge- "wa 1, 

neral and Greater Eſtate. As if a Man ſeiſed in Fee letteth Lands b. 143. 
or Tenements for Term of Years, the Remainder over to Another 
for Life, in 'Tail or in Fee. Here is firſt a Eſtate for Years, 
Created out of a Fee, and afterwards the Reſidue diſpoſed of, which 
we call the Remainder ; tho' the ar Eſtate, and all the Re- s plond. 2 
COT Tr nn [See of Livery and Seijin, — 1 
cha 3. 1, 12 — 

1 NGL. lowing ® Rader are to be obſerved in the Creation of Re- IT 
_— ow Hern, &e. 2, 

| 1. There * * 


> cat. Dl... | 


_ 


4 Lit. 221, 


2 
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1. There muſt be a Particular Eſtate pr t made at the ſame 
» x Rep. 66, Time, that the Remainder may depend on it. 2. h The particular 
2 29,130,134, Eſtate muſt Continye when the Remainder ſhall veſt; and the Re- 
\ ic. 378. a. Mainder muſt Commence in Poſſeſſion, at the very Time the particu- 
lar Eftate endeth; for there muſt not be a mean between Them. [But 
ſee the 10 & 11 V. 3. chap. 16.] 3. The Remainder muſt paſs out 
of the Leſſor Executed or Executory at the Time of the Poſſeſſion ta- 
' Lic. 720, ken by the particular Tenant; * but it cannot Depend upon a Matter 

| Rep. 33. e Poſt fatto; as where there is an Eſtate-tail, with Condition, That 
x Init. 378. a. if the Tenant in Tail Aliens in Fee, Fee-tail, Gc. then the Eſtate to 
2 25» Ceafe, and the Land to remain to another. This is a Void Remain- 
Koy': Max. der; becauſe the Alienation Veſts the Eftate in the Alienee, or elſe 
51. in the Donor. A Remainder may Depend upon a Condition that is 
not Repugnant or Againſt Law, and then it will paſs either Execu- 
ted or Executory. 4. The Perſon to whom the Remainder is limit- 
« 2 Rep. 51, ed muſt be capable at the Time it was Created, or elſe k by Com- 
zg. mon Poſſibility, or ia Potentid 4 to be thereof capable du- 
es ring the particular Eſtate. Therefore Leflee for Life, or Years, Re- 
mainder to the Right Heirs of J. 8. is Good; for by Common Poſſibi- 
lity J. S. may Die during the Life of the particular Tenant: But if 
the Tenant, or Leſſee for Life or Years dicth, living J. $. The Re- 
mainder is become void, becauſe there is no Perfon capable to take 
at that Time. But a Remainder to the firſt Begotten Son of J. &. 
(in General Terms) born during the particular Eſtate, is Good. If 
the Remainder had been Limited in particular by Name of Baptiſm 
and Surname, it had not been Good, if he was not iz Efſe ; for it 
was Potentia remota, and not probable that J. S. ſhould have a Son 
of that Name. [See the 10 GC 11 I. 3. chap. 16. For Enabling 
Poſthumous Children to take Eſtates, as if Born in their Fathers 
Life-time, by Way of Remainder, Sc.] 5. The Thing whereof a 
Remainder ſhall be Created muſt be iz Efſe, before and at the 
Time of the Appointment and Creation thereof, elſe the Remain- 
der is void. As if I Grant a Rent out of my Land, the Remain- 
der in Fee; this Remainder is void, becauſe the Rent was not in 
Eſſe before. 
An Eſtate at Will is not ſuch a particular Eſtate whereon a Re- 
mainder may Depend. One may make a Leaſe for ears to One, 
' 1 Rep. 153. ſo long as he ſhall live of thoſe Years, ! Remainder to another for 
— Abr the Reſt of the Years. But he cannot give a Term for Years to one 
for Life, or fo long as he ſhall Live, and after the Expiration of the 
ſaid Term, Remainder to another during the Reſidue of the Term, 

becauſe the Term is expired by the Death of Him that had it for 
Life; and the Leſſor has no Eſtate remaining in Him to diſpoſe of. 

[See of an Eftate for Tears, ſupra.] 
s Rep 94 But in a n Degiſe, or laſt Will and Teſtament, a Leaſe for Years 
10 Rep . may be given to one for Life, or ſo long as He ſhall live, and after 
610, Ke. to another fo: the Reſidue of the ſaid Term; for in this Caſe the In- 
tent of the Teſtator (which is to be follow'd in Deviſes) may take 
Effect by Way of Executory Deviſe ; tho not by Way of Remain- 
der. Yet one muſt take Care not to Deviſe a Term for Years in 
Tail, with Remainder over to raiſe a Perpetuity. For the Law ab- 
hors Perpetuities, and will not admit of a Devi/c to execed the De- 
wiſe in Matthew Manning's Caſe, 8 Rep. 94. _ 
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No Remainder can be of a Chartel ® Perſonal ; as to Noy's 
Study of Books to one for Life or Years, Remainder wo grey phos 


But if I had given the Je of my Books to one for Life, and then 
thoſe Books to another, it would have boen Good. 


Fee ſimple, F 
tal. he. ® Contingent, where the Eſtate is limited to take Place aas * ; Rep. 20 
us a dubious and uncertain Event; or where a particular . 
Eſtate, doth Support a Remainder, may, or may not, Deter- 7 
mine before the Remainder may : There the Remainder 


.. This Remainder is Good 
for Life ſurvives J. &. or elſe 
r th no Heir whilſt he is alive. 

nnn Wav 


L ome. boy <7 cuxey 
Conveyancing was to make a Feoffment, &c. to the Uſe of 
for Li, Remamder to the Uſe of the Feoffces for the Life 


ight Heirs of 


the 19 Car. 2. chap. 6. 5 ox. chap. v8 In an Eftate Yor Lis ſu- 
Pra. Alſo fee again 10 & #1 WF 3. chen 16, PTY 


Nur, That there is a Difference betwixt a 
der and an Executory Deviſe. For in all Cafes of 1 De- 
_ viſes The Eftates Deſcend until the Contingencies and no» 


happen, 
222 _ whereas Re- 
— in * a 


XIX. An Eftate in — (Gom ene to Raume) ths at 
4 Reſidue of the Eſtate left in the Grantor after ſome particular E- u egen 
ſtate granted away, always Continuing in Him that granted the parti- 142. b. yy 
cular Eſtate; or where Eſtate is derived out of his E- 

ſtate. As in a Gift in Tail, the Reverſion of the Fee-fimple is in 

the Donor ; in a Leaſe for Life, or for Years, the Reverſion is in the 

Leſſor. If one has a Leaſe for Twenty Years and Leaſeth out Ten 

of thoſe Years, a Reverſion is in this ſecond Leffor, as well as in 

the firſt that Granted the 'T Years. A Reverſion alſo may | 
Commence after a Remainder, Where one of a leſs Eſtate 
than that whereof He was feiftd at the Time of fuch Diſpoſition. 
The Reverſion upon an Eſtate - tail is of * no Account in Ind. 173 
Law; becauſe it may be cut oft by Fine and Recovery; and there- 

fore a Reverſion upon an Eſtate-tail is no f Aﬀets. Otherwiſe it is * 6 Rep. 58. 


 Remain- ain 


of a Reverſion on an Eſtate for Life or Years. 

The Poſſeſſion of the : Tenant does preſerve the Reverſion in the Inf. 32 4b. 
. end canfoquently the Reute and Services due to 
them. 


There was no Reverſion or Remainder upon Eftates in * Tail at :. f. 
Common Law. [| See of Eftates in Tail, 


the Common = of Rare in Tai pra) nge 
could take Advantage of any Condition or Covenant broken by the 
Lale of the fame Lands But now 


27 
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By the 32 H. 8. chap. 34. Grantees of Reverfions may take Au- 
ovamage of Conditions and Covenants againſt Lefſees of the ſame 
Lands. as fully as the Lefſors, their Fleirs or Succefſors might 
have done. Lefſees alſo may have the like Remedies againſt the 
_—_ , &c. [ See the Expoſition of this Inſtitute, 
1 Inſt. 215. a. & b.] 

— 6 Ann. chap. 18. in Eſtate for Life, 
_ 


CHAET LL 
The Second Diviſion Eſtates in Lands, Tenements, 


Inst 9 . E 
49. & | 
perly 


pet only. They are a preſent Intereſt, yet ſtand in a Degree 
moved U tho nnettentcs iow > Bunmteed, 
However of Theſe I have already ſpoken in the laſt Chapter. 


of« Dignity I. A Dignity is a Title of Nobility. [See of the Nobility, Book 1. 
of advon- I. Concerning Advowſons it will be neceſſary to know, 1. What 
2 is a Benefice; and then 2. What is an Advowſor, and bow Divided. 
3. How an Adocwſor may Lapſe. 4. How it may be gain'd by U- 
furpation. 

1. A* Benefice is any Eccleſiaſtical Dignity, Promotion, or Spi 
— 1 Living —— — Church Preferments are Fecha 
See 13 Rich. 2. Stat. 2. . 2. concerning Biſhopricks.) They 
muſt be given for Life, not for Years or at Will. 

| Han 0 


Deameries, 


hem, and ſome have no Cure of Souls. 
Theſe are called Size-Cxres, as when the Church is fallen down, 
and the Pariſh becomes deſtitute of Pariſhioners, or where the Rec- 
tors have Vicars under Them. A Ficarage is a Benefice where 
fome or all of the Tithes are Impropriate. [ See of Parſons, 4p- 


 propriations and Ficars, Book 1. we 1 
1. An > Advowſon ( Advocatio, Fus Patronatks) is « Right of * fn 
Preſentation or Collation to a Church. The Nomination - Inf. 17 


was Ori- % b. 
ginally in the Biſhop of the Dioceſe, but granted afterwards 
D'S the Femme (eee earns rl les Corn 
reſerving a Right to Himſelf of Approving the Perſon preſcnted to 
Him. ery 42 — 7 > edge and Pro- 22 
priety in the or Ri Preſentation, as have in Nag: 
their Lands; it being of a 4 Temporal Nature, 5 fo Fee. vo pol of 
It may be Granted by Deed or Teſtament, and it is © 4fſers in the $46 _ _ 
Hands of Heirs or Executors. And it may lie in f Tenure; for a — 
Common Perſon may give it to Hold of Him. | S 1Inſt. 17. b. 
There may be * AAcucatio Medictatis Eccleſiæ, and Medietas Ad- *** 
| ©0Cationis, i. e. an 4 of the Moiety of the Church, and a 
Moiety of the Adoowſon. An of the Moiery, is where there 
are ſeveral Patrons, and two ſeveral Incumbents in one Church; the 
one of the one Moiety, the other of the other Moiety; and one Part, 
as well of the Church, as of the 'Town, allotted to the one, and 
the other Part thereof to the other. The Motety of the Advowſor 
is, where two muſt joyn in the Preſentation, and where there is but 
„ LT 
agree to p urns, yet eac h but the Moiet 
the Church. | See of an Eftate in Coparcenary, chap. 1. — 
This is the Deſcriptioz of an Advowſon. 
7 Advowſons . —_ thus. Advowfſons are oF Ton nds, 
Appendant in Groſs. 1. Appendant is a Right of Preſenta- Lir. 184. 
tion > - » a Manor, Lands, or Tenements; and does '* tal. b. 
Grant of the 


in a - Manor as an i Incident, without ſaying, _- „ 
pendants or es thereunto belonging. But in Caſe 5%. 
F., King, ERARCES is an Advowſon * 65 
mention of it. ar 17 Ed. 2. 
In Groſs, is a Right ſubſiſting by it belonging 
and not to a Manor, Lands, &e. So that when an *:Inf.1:05. 
= is ſevered by Deed or Will from the Cor- 121. b. 122.4. 
Inheritance, to which it was Appendant, then it becomes an 
in Groſs. | 
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An Inflitute of the Book II. 


and 1 Georg. 1. chap. 10. Concerning the Patronage of ſome Aug. 
mented Cures. ] 

This may be done either by Word or Writing. 'The King may 
preſent by Word, or in Writing under any Seal ; who otherwiſe can- 
not do any Legal Act but by Matter of Record. But where an Ag- 
gregate Corporation doth preſent, it muſt be under Scal. The Pre- 

= F,N.B. ſentation to a® Vicarage doth of Common Right belong to the 
33-b. 34d. Parſon. If a Rue Covert hath Title to Preſent, the Preſentation 
muſt be by Husband and Wife, and in both their Names, except in 
the Caſe of the Queen Confort. A 
And if a Rue Covert is ſeiſed of an Advowſon, and the Church 
*:Inft. i 20. a. becometh void, and the Wife ® dieth, the Husband ſhall t to 
*F.N-B-35- the Advowſon. A Guardian by Socage or by Nurture, cannot 
87 u. 13. preſent to a vacant Living in Right of the Heir, or in his Name, be- 
9.4. 246. 7 ; we, 

3 Inſt. 136. cauſe he can make no Benefit of it, or Account for it; though it is 
rs. oy ſometimes practis d, and made Good by Time. Therefore the Infant 
TER, ſhall prefent of whatſoever Age. If a Common Patron preſents firſt 
one Clerk, and then Another, the Biſhop may Inſtitute which he 
2 Roll. Abr. pleaſes; h unleſs He Revokes the Preſentation of one of them before 
349, 35+ he is Admitted by the Biſhop. If there is a Right of Nomination in 
F. N. E. 6j. one, and a Right of Preſentation in another, to the ſame Benefice ; 
F. N. B. 33 He that has the Right of 4 Nomination is the True Patron, and the 
” other is obliged to preſent the Clerk which is Nominated. If one 
that hath a Turn preſents his Clerk, and he is Admitted, Inſtituted, 
and Inducted, but he doth not read the 'Thirty-nine Articles, &c. 
„ep. 102. r This ſhall not be accounted his Turn, becauſe the Admiſſion, In- 
— ſtitution, and Induction, are void. 100 How One may Ceaſe to be 
% 4 Parſon or Vicar, Book 1. chap. 3.] Otherwiſe, if He was deprived 
for a Crime. If the Preſentation bears Date whilſt the Church is 
Full of Another Clerk, it is void. ; 2 
A Deacon may be Preſented; but He muſt be made a Prieſt be- 
fore He can be Inſtituted. A Patron cannot preſent Himſelf ; but 

he may pray to be Admitted by the Ordinary; and if Admitted, it 
Davis 76. is valid. A Dean and Chapter cannot preſent the Dean, nor Ma- 

2 Roll. Abr. fer and Fellows the Maſter. | | 


11 6:, The Patros mult preſent within t Six Calendar Months, after the 
62. Avoidance of the Church. It is not ſufficient that the Preſentation 


2 Inſt. 363. hears Date within the Six Months. And if the Bi u Refuſes to 
2 Cre-166, Admit the Clerk Preſented, He muſt give Norice of his Refuſal, 
» Roll- Abr. with the Cauſe of it forthwith. [ See of Preſentation, Tit. Parſon, 
34, 36% Book 1. chap. 3.] And on ſuch Notice, the Patron muſt Preſent an- 
bother Clerk within the Six Months from the Avoidance, if he thinks 
the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuſal. 
Otherwiſe He may bring his Oyare Inpedit againſt the Biſhop. But 
it is ſaid, That a Spiritual Per ſon ought not to have any Notice upon 
Refuſal of his Clerk, eſpecially for Want of Learning. If the Church 
becomes Void by the A of God, as Death; or by Creation, or Ce(- 
fron of the laſt Incumbent, or otherwiſe by the AÆ of the Incumbent ; 
pr. & Stud. the & Patron, at his Peril, is bound to take Notice of the Avoidance, 
Dial.:. and to Preſent within Six Months after. But if it becomes void by 
ons Az Deprivation by the Canon Law, or Reſignation, the Patron muſt 
gave Notice from the Ordinary, and then He muſt Preſent within on 
4 Mont 


Ch.2 Laws of England 189 


Months after that Notice. For the Church was void by the A of 
the Ordinary. [Sce of Lapſe, poſt.] If a Church becomes Y Liti- „2 Rol. Ab-. 
gions by the Preſentation of two ſeveral Patrons of their Clerks to a 384, 383. 
void Church, within the Six Months, the Biſhop may ſuſpend the | 
Admitting the one Clerk or the other; and ſuffer Lapſe to incur 
without Awarding a 7#s Patronatus. But upon Requeſt of either 
Party, Patron, or Clerk, He muſt award it ; and then if he admits 
the Clerk according to the Verdict found, and Certificate of the Com- 
miſſioners, he ſecures himſelf from being a Diſturber ; tho the Right 
in a Quare Impedit is found for the other. The Biſhop may award 
it if one Patron only Preſents, and aſſign Commiſſioners to Inquire 

into his Title. By which you may apprehend, That a Jas Patro- 
natus is a Commiſſion granted by the Biſhop to ſome Perſons to In- 
quire who is the Rightful Patron. But if the Biſhop delays the Pa- 
tron upon his Preſentation, by Deferring to Examine his Clerk, (5c. 
he may ſue his Qzare Impedit, and thereupon a Writ of Ne Admit- 
tat to the Biſhop, within the Six Months. And then if the Biſhop 
after the Receipt of ſuch Writ, admits the Clerk of any other Per- 
ſon, for whom it is fo found in a Fare Patronatus, the True Patron 
may have a Qzare Incumbravit againſt the Bi and recover the 
| 8 with Damages. [See the Catalogue of Writs, Book 4. 
chap. 1. 3 | 535555 

but it is to be obſerved, That as to Advowſons, or Right of Pre- 
ſentation, the King has his Prerogative. He hath the 2 Su Dr. and 
Right of Patronage of all the Benefices in Exgland. [See of the Sud Pl. 
King, Book 1. chap. 2. [So that he may Preſent by Lapſe; or upon F. M zz b. 
Forfeitures by Attainder, Simony, — He hath Right to 
preſent to all the Dignities and Benefices of the Advowſon of Arch- 
biſhops and Biſhops during the Vacancy of the Sees; not only after 
the Seiſure of the Temporalities, but after the Death of the Archbiſh 
or Biſhop; and altho' the Temporalities are reſtored to the i | 
ing Biſhop. [ See again Book 1. chap. 2. and fee 14 Ed. 3. chap. 5.] 
And if a Church belonging to the Patronage of a Biſhop becomes 
void, and the Biſhop Collates, and Dies before Inſtallment or Indus- 
tion, the King ſhall preſent. Upon the Promotion of a Clerk to a - F. N. B. 34, 
b Biſhoprick in Exgland or Irelaxd, (tho the Dignities or Benefices 35. _ Ia 
lay in England or Treland,) the King hath Right to preſent to ſuch „ Ing. 356, 
Dignities or Benefices (except Donatives,) as the Perſon was poſſeſſcd 357. 

of before ſuch Promotion: and altho' He Grants Him a Diſpenſation 384. 
to hold that Church in Commendam for Years; © unleſs the Com- Show. Caſes 
mendatory Dies, or Reſigns, during that Term. [Sec of a Commen- l 164 
dam, Title Parſon, Book 1. chap. 3.] | — 

In his Right alſo the Lord Chancellor, or Keeper of the Great 

Seal may preſent to the Benefices belonging to the King in Right of | 
his Crown, under the Value of 4 Twenty Marks in the King's Book F. N. B. ;5. 
of Firſt-Fruits and Tenths. But the Uſe is, That the Lord Chance 
lor, (5c. preſents to Livings of and under © Twenty Pounds; tho the Hob. 214. 
King may preſent to them if He [See Of the Lord Chancet 
lor, Book 4. chap. 1.) And when the King does t at any Time 
to a Church, and his Clerk is Inſtituted, yet before * Induction the * 5 Rep. 29. 
King may revoke his Preſentation ; or if He ts another, it is a RNS 
Revocation in Law, if the Preſentation was not obtained by 


Fraud. 353. 
X 2 There- 


156 An Inſtitute of the Book II. 
Therefore if the King's Clerk is Inſtituted, and Dies before Induc- 
tion, the King's Turn is not ſerved. By Inſtitution a Church Preſen- 
tative is full againſt a Common Perſon, but not againſt the King till 
Rep. 49. 8 Induction, if the King hath a Right to preſcnt. | See of Inſtitution 
4 - =k and Induttion, Book 1. ch. 3. and of Lapſe and Uſwrpation, infra.] 
2 Roll. Abr. 2. An Advowſon Collative, is that Advowſon which is lodged in 
349 the Biſhop; for Collation is the giving of a Benefice by a Biſhop, when 
He is the Original Patron thereof, or He gains a Right by Lapſe. 
Inſtitution is given by the Biſhop upon a Preſentation of a Patron ; 
but Collation here is an immediate Inſtitution, becauſe the Biſhop 
is both Patron and Ordinary. Inftitution and Collation are in Effect 
(for the moſt Part) the ſame; and are Terms made Uſe of to Di- 
ſtinguiſh the Perſons who have the Power to beſtow the Benefice. 
[But where they differ, fee of Lapſe and Uſarpation, infra. 
3. An Advowſon Donatice is, when the King, or other Patron (in 
whom the Advowſon of the Church is Lodged Does by a ſingle Do- 
| SO nation in Writing put the Clerk into Poſſeſſion without Preſentation, 
| Inſtitution or Induction. If the Clerk is Diſturbed the Patron may 
Z : have a Quare Inpedit; but if the Patron of a Donative will not No- 
9 28 minate a Clerk, there can be no Lapſe, & except it be ſpecially pro- 
= vided for in the Foundation. Yet the Biſhop may compel him to 
Nominate a Clerk by Eccleſiaſtical Cenſures. For tho' the Church 
is exempted from the Power of the Ordinary, the Patron is not ex- 
empted. Donatives are either of Churches Parochial, Chapels, Pre- 
bends, &c. and may be exempt from all ordinary Juriſdiction ; fo 
that the Ordinary cannot viſit them, and conſequently cannot de- 
mand Procurations. But fee concerning Donatives 1 Georg. 1. ch. 
10. For Augmenting the Maintenance of the Poor Clergy.] 'The 
Patron may appoint Commiſſioners to viſit for Him. The Patron 
and Incumbent may Charge the Glebe to bind the Succeſſors. The 
Incumbent may reſign to the Patron. But if the True Patron of a 
Church or Chapel Donative doth once preſent to the Ordinary, and 
his Clerk is Admitted and Inſtituted, it becomes a Church Preſenta- 
tive, and ſhall never have the Privilege of a Donative afterwards. 
Yet if a Stranger preſents to ſuch a Donative, and Inſtitution is gi- 
ven, All is void. See of the Potrer of the King in Church Affairs, 
Book 1. chap. 2. and again the 1 Georg. 1. chap. 10.] 


Statutes concerning Ad votuſons Preſentative, Collative, 
or Donative. 


By the Common Law no one could Recover Damages for the 
| Loſs of the Preſentation. But now, 


By Weſt. 2. chap. 5. or 13 Ed. 1. When fix Months paſs hanging a 
Quare Impedit, or 4/tze of Darrein Preſentment, by the Diſturbance 
of any one, ſo that the Biſhop hath a Right to 77 ent by Lapſe, the 
Perſon ſhall recover Damages by Two Tears full Value of the Church, 
if he loſe his Preſentation. Otherwiſe, if He recovers His Preſen- 
tation within the Six Months, Damages ſhall be given to Half a 
Tear's Value only. [LSce the 2 Inft. 362, 363.] | 5 

; Y 
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So that the Patron may either loſe his Preſentation, and have dou- 
ble Damages; or have his Preſentation with fingle Damages. It is 
ſ1id, That the Value of the Church ſhall be reckon'd only acccr- 
ding to the King's Books, and not according to the Real Value. 

By this Statute Damages are not given to the i King, becauſe He : Ink. 362. 
cannot loſe His Preſentation. But in all Cafes the Three ordinary * Nep. 46. 
Points inquirable on this Statute are, 1. If the Church be full, and *” ** 
if fo, by whoſe Preſentation. 2. The yearly Value of the Church. 

3. If fix Months paſs'd after the Avoidance. [See of 4doowſon Pre- 
ſemtative, ante. | | 

By the 31 Eliz. ch. 6. (Entituled, An Act againſt Abuſes in E- 

l: tion of Scholars, and Preſentation to Benefices.) The Penalty and 
Forfeiture of double the Value of one Year's Profit of ſuch Spiritual 
Promotion, for Preſenting or Collating to a Benefice for Reward, or 

Corrupt Conſideration, and the Diſability of the Perſon accepting 

any ſuch Benefice, c. of enjoying the ſame, and the Right of the 

Crown to Preſent for that Turn, as alſo the Penalty of double the 

Value of one Year's Profit for Corrupt Reſigning or Exchanging any 

Benefice with Cure of Souls, (5c. is at large ſet forth. [See the Ex- 

_ poſition of this Act 1 Daft. 120. 4. 3 Inft. 153, 154, 155, 156.] 

The k King himſelf cannot Preſent the diſabled Perſon to that 
Church; neither can the Patron of a Donative Grant it to the 
ſame Clerk. E 
But it is to be obſerved, That | General Bonds of Reſignation 12 Co. 248. 

upon Notice, in order to the Procuring a Benefice are allowed, not- 204. 
withſtanding this Statute; becauſe there doth not appear a Corrup- 1 1 — 4 
tion or Simoniacal Contract in the Condition; and becauſe a Man Reports in 
may bind himſelf to Reſign upon good and valuable Reaſons, as in Chancery 
Caſe of Plurality or Non-Refidence, or when the Patron's Son is at Durfton _ 
Age, and Qualified to take the Benefice. But if it had been for a gainſt Sancys 
Leaſe of the Glebes or 'Tithes, or Sum of Money, that had been 
within the Statute. : 


By the 1 W. & M. chap. 16. After the Death of a Perſon Simo- 
riacally promoted to any Benefice, the Offence or Contratt of Simony 
Hall not be alledged to the Prejudice of any other Patron innocent 
of Simony, or of his Clerk ; unleſs the Perſon Simoniacally promoted, 
or His Patron were convitted of ſuch Qffence, in the Life-time of 
the Simoniack Perſon. | DO N 8 


If the Guilty Patron doth preſent another Clerk upon the De- 
ceaſe of the former, the Simony upon the firſt Preſentation, may be 
alledg'd both againſt the Guilty Patron, and his ſecond Clerk, 
though Innocent. 


| By the 1 W. & M. chap. 26. 12 Ann. ſeſſ. 2. chap. 14. Fa Pa- 
tron is a Papiſt Convitt, or refuſes to make and ſubſcribe the Decla- 
ration mentioned 1 W. & M. chap. 26. All Preſentations or Grants 
of Avoidances are null and void, and one 4444 
Preſent. [See the 7 Aun. chap. 18. Concerning Coparceners, Joyn- 
— = wr. Be 
By the 12 Ar 2, Chap. 12. f any any Ke- 
ward, &c. in bis own Name, or the Name of any other Perſon, Take 
or 


Unſt. 120. a. 
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or Accept the next Avoidance of, or Preſentation to, a Benefice with 
Cure of Souls, Dignity, &c. and fhall be preſented thereto, every 
ſuch Preſentation ſball be coid ; and fuch —_— deemed a Simo- 
niacal Chntratt; and the Crown may Preſent for that Time, &c. 


This Act Reſtrains only Thoſe that are to be Preſented to the 
next Avoidance of the Living, and that upon Purchaſe only, &c. 
not Laymen, or thoſe of the Clergy that are not to be Preſented to 
the Benefice. | | 

[See the 10 fun. chap. 11. For Building Fifty New Churches in 
London, &c. 1 Georg. 1. ch. 10. For Augmenting the Maintenance 
of the Poor Clergy. 

3. A Lapſe is a Title given to the Ordinary to Collate to a 
Church, by the Negle& of the Patron to Preſent to it within Six 
Months after Avoidance. Or a Lapſe is a Devolution of a Right of 
Preſenting from the Patron to the Biſhop ; from the Biſhop to the 
Archbiſhop; from the Archbiſhop to the King. The Term in which 
the Title by Lapſe Commences from one to the other ſucceſſively 
„pr. & Stud. is Six Months, or Half a Year according to the ® Calendar, not ac- 
Dial 2 counting Twenty-eight Days to the Month, as in other Cafes ; be- 
6 Rep. 6, cauſe this Computation is by the Eccleſiaſtical Law, and becauſe | 
6z. Tempns Semeſtre in the Statute of Jeſt. 2. chap. 5. is intended of 
. Half a Year ; the whole Year containing 365 Days, which being di- 
as vided, the half Year for the Patron to Prefent is 182 Days. The 
2 Roll. Abr. Day in which the Church becomes void, is not to be reckoned as 
Part of the Six Months. 

« Dr. & Stud. [I ſaid u before, That where the Beneſice is void by Death, Crea- 
Dial-2.-31- tian, of Cefſion, the Patron muſt take Notice at his Peril; but in Caſe 
76. of Reſignation or Deprivation by Canon Law, (not for any Tem- 
poral Crime, as Felony, (5c. or by Act of Parliament, except the Act 
requires it, as the 13 Elia. chap. 12. 31 Eliz. ch. 6. 3 & 4 Car. 2. 
chap. 4.) Notice ought to be given to the Patron directly by the Ordi- 
nary ; and from ſuch Notice only do the Six Months begin to give a 
* 5 Rep. 531. Title by Lapſe. When a Clerk is Refwſed for Uliterature or ill 
: Inſt. 632. Life, the Patron ought to have Notice that He may 
nn due Time; but the Lapſe ſhall ſtill incur from Death, C ion, or 
Creation. [See How One * to be a Parſon, Book 1. chap. 3. ] 
Notice is requiſite to give the Ordinary a Title by Lapſe. But as to 
others, the True Patron may loſe his Preſentation without Notice. 
For the True Patron is bound to take Notice of the Avoidance againſt 
„ Roll Abr P Strangers at his Peril. [See of Uſarpation, infra.] But if a Patron 
369. preſents his Clerk before the Biſhop hath 1 Collated, tho' the Six 
8 Months are expired, yet the Preſentation is Good, and the Bi 
2 lack. 273. cannot take Advantage of the Lapſe. So if the Patron makes his 
+ Roll: Abr. Preſentation to the Biſhop before the Archbiſhop hath Collated; tho 
e "Twelve Months are paſſed fince the Vacancy. But if the Biſhop af- 
ter Twelve Months are expi does Collate, this bars the Patron, 
but not the Archbiſhop; for He may have a Qware Impedit.- If the 
Biſhop does not Collate to Benefces of His own Git, hey Lapſe at 
the End of Six Months to the Archbiſhop : And if the Archbiſhop 
docs not Collate within Six Months to a Benefice of His own Gift, it 
lapſes to the King. If Title by Lapſe accrues to the Biſhop, and He 
Dies, or is Tranſlated, before He takes Benefit of it, the Devolution 


5 is 


preſent another 


—— air i * 2 


G Laws of England. _.-  * . _—_ 


is to the Archbi as He is Guardian of the But if 
a Lapſe happens er = ny Pg fy 
ſhop, the King ſhall have the Benefit of it. If accrues to the 
Biſhop in a ? Mctropolitical Viſitation, the Biſhop ſhall have Benefit * > Roll. Abr. 
of the Lapſe, and not the Archbiſhop ; tho the Biſhop muſt prefent 357, 367. 
his Clzok to the Rechbilhep for Iailitution, — 7 og — 

is brought 8 4 ky 


_ — by the Patron, Lapſe ſhall incur to the Biſhop. Hob. 270. 


By Preſentation and Inſtitution Lapſe is prevented, to the Inferior 
Ordinary, tho the Clerk is never Inducted. 


A Lapſe may incur againſt an * Infant or Feme Covert, if They lg 296. 


do not preſent within Six Calendar Months. — 
If the Biſhop is a Diſturber, or the Church remains void above | + FOR 
Six Months by his Fault, there can be no Lapſe. 2 Roll. Abr. 


A Donative cannot Lapſe to the Ordinary, or to the King ; as * 
hath been ſaid. | See of an Adoow/on Donatice, ſapra; and the | | 
1 Georg. 1. chap. 10. 
The King hath a Prerogative as to Lapſe. 
Theo bs he Lond fam the Ki . * He may take his own Time, 
fo that the Patron cannot preſent ore the King takes Advantage of 
he Lag. The King by Qpare Impedit may recover His Preſenta- 
tion, and remove any Clerk inducted into the Living without 
his Preſentation, tho Eighteen Months are paſt. | See 17 Ed. 2. 
chap. 8. 1 Georg. 1. chap. 10. Concerning Augmented Cures. ] But if 
the Patron preſents, and the Clerk is inſtituted and inducted, and then 
Dies Incumbenr, or is Dey -prived, the King hath loſt his Title to pro- * 7 Rep. 28. 
ſent by Lapſe. For the King was to have the next Preſentation *—* © 
only, which cannot now be Reſtored to Him. But many will nct 
allow the fame Reaſon if the Incumbent Reſigns ; becauſe it may 
be Crnlreate to Cheet th King of bis Big, 

the King preſen E n 6 
tho the Clerk Edgar inducted, yet the King may preſent : * 35 
another ; becauſe the firſt Preſentation was void. 

to Churches which 


The King hath not only a Right of Preſenting 
Logs win during His own Reign, but alfo to ſuch as Lapſed in 

a © c . 
Stat. 3. bs 
pay 7 = is * when one that hath no Right Preſenteth to a b 
Church, and His Clerk is admit ed and inſtituted into it, and hath 
peaceable Poſſeſſion Six Months after Inſtitution, before a Qnare Iu- 
3 2 rr 
tation, not a Coll is ſettled by Inſtitution Six Months be- , f. 344 b. 


fore a Qpare Impedit — 
By Collation the Church is not full, nor is Plenarty by Six Months 


aaa ta, a" 
at 


29. 


Abr. 
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me to remove the Perſon Collated ; unlefs He is fuch a Pa- 
alſo a Right to Collate; for then againſt another 
g Patron, Plcnarty by Collation is pleadable. A Preſenta- 

void in Law (as in the Caſe of Simony, or to a 
Gaach tur full Ge. mas o Vfrron again the Right 


86 Rep. 45. "In of eo Arc ane by Uf and 

85 loft. 344-% not only the Avoidance upon which 3 i made So 

that when the True Patron could not have a Oyare Impedit to 

Remove the Incumbent to gain the Nele Ron, te was Driven to 

Hs Wire of Right of Adroulon to rcorer te be only. 
ann 18. 

Rep 9. *® If one preſents | rms of Wis, and upon it the 

Prefentes i Admitted and E ee u Time of Peace! the Law 

the Act; and the Preſentment and All that follows 


after is Void, and ſhall not put the Rightful Patron out of Po- 


v 1 by preſenting to a | Donative. 
The Prerogative of the King is, That tho He may Uſurp upon 
Rep 39, others, and gain the Inheritance of the Advowſon 


„ k 
yet 
3 no one can upon the King, ſo as the ane of 
 2Cre.54 his Advowſon; = hat i Peomanent, T this Senſe Noll 


1 EIS Six Months before « Opare Impedir rough, is a 
G Plenarty againſt a Common Perſon or Subject; Plenarty is 
h 3 But if 


* Noy, Liſter 
verſ. Camel. 


That the Strangerhad ® Title: If 


Six 
after Inſtitution, Preſentment of the Plaintiff, or by Lapſe ; 
there He need not ſhew Title 2 * 


By Weſt. 2. or 13 Ed. 1. chap. 5. Fo Defendant alledgeth Ple- 
narty of the Church of Hi own Preſentation, the Plea ſhall not 
Fail by Reaſon of the Plenarty, if the Writ be Home within 
Six Calendar Months, tho' He doth not recover his eſentation with- 
in the Six Months. 


So that if the Rightful Paton bein db within Six Months, 
22 it is 2 a if the Incumbent is named 


4 in 


A 1a 6 Rep. 49. 1 Iaſt. go. b. 11. 2. | 
294- b. 2 Inſt. 495, 496. 
® Res inter Altos Acta, Alter: nocers non Debet. 6 Rep. 1, 31. 2 Inſt. 373. 


= 
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— 
is not within this Clauſe of the Statute, where Ple- » 5 Rep. 51. 
Space of Six Months is made a Bar to a Opare In- 


vins Seovine, well the Patron does Prefhan. {Soo mare in the alice. 
ſaid Statute concerning Heirs and Infants, Heirs of full e, Feme 
_ Converts, Ecclefuaſftical Perſons ; and 6 Rep. 50.] 


E the 7 Ann. chap. 18. No Uſur pation upon any Avoidance ſball 
Diſplace the Eftate or Intereſt of any — emiealed to an Ad- 
＋—— Rs 


maintain a Quare Impedit to gain Ie ior. 


III. Of Tathes; 1. How Defined and Divided. 2. To whom of Tiches 
Dae. 3. Of what Things due and payable, or not; and the Man- 

ner of paying what is Due. 4. How They may be Recovered, as 
alſo how Mortzaries and Penſiom may be Recovered. 5. To what 

Publick Payments ſubject. 6. How may be Diſcbarged for Pay- 

ment of Tithes. 


1. Tithes (Diſmes, Decime) are the Tenth Part of the Increaſe 
of the Pariſhioners, payable for the Maintenance of a Pariſh 

Prieſt, by every one that hath Things Titheable, if He cannot ſhew T 
Aa ial Exemption. * are an Eecleſiaſtical Inheritance, 2 Rep. 4o. 
Collateral to the State of the Land, not iſſuing out of it, but Di- 23. 


Pigs, Wook, Lambs, Milk 
Eggs, Oc. and are pay 
Tithes with Regard to 

and Small. Great Tithes are Corn, Hay, and W 
ate all other Predial . 
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thoſe Ti hes which are Perſonal and Mix d. "Theſe ſmall Tithes 

ſometimes in the Endowments of Vicars are Comprehended under 

the Word Ataragium, as well as the Profits that ariſe from the A/- 

1 Roll. Abr. far. Cuſtom will make Wood and Hay a ſmall 'Tithe in the En- 

dowment of a Vicarage, or to paſs by the Word Aſtaraginm. And 

the Quantity will Turn a fmall Tithe into a great One, if the Pa- 

riſh is generally ſown with it. And ſome Things may be Great or 

Small Tithes in regard of the Place, as Hops in Gardens are Small 
Tithes, and in Fields may be Great Ti 

2. To whom Due. The Maintenance of the Parochial C 


543. 
* i Cro. 378. 


is 
By the Glebe, which takes in the Houſe, By Offcrings, By Tithes. 


All Tithes are Due of Common Right to the Parſon or Rector of 


the Pariſh where They ariſe ; but by Eadamment or Preſcription 
: 2Infl 641, They may become Due to the Vicar; and the * Parſon of one Pa- 


bab e riſh may Preſcribe to have a Portion of Tithes 


tely and di- 

vided in the Pariſh of Another ; becauſe Lord of the 

Manor had part of his Eſtate lying in another Pariſh, and Oblig'd 

His Tenants to pay Tithes, (5c. to the Church which He built with- 

oy OT Oe; 0 CET NEE CY PEE, CEOEAEED> 
ary. | 


Year 1200 by 
No 


*11Rep.13, If an a Impropriator, Parſon or Vicar Leaſeth his Glebe Lands, and 
1 Non. abr, does not Grant the Tithes thereof, the Farmer or Tenant, or Under- 
653 Tenant, ſhall pay Tithes to the Im iator, Parſon or Vicar. And 
1 Cro. 161. if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 
* 11 Rep. 14 Pay the Tithes of it to the Parſon. * But if a Parſon 
Lands in the fame Pariſh whereof He is Parſon, and Leaſeth out 
His 'Tithes, He ſhall pay Tithes to the Farmer of Them. 
A Vicar upon a General Endowment ſhall * not poy Tithes of 
d 11 Rep. 14. His Glebe to the Parſon, if He keeps it in His own Hands. *So if a 
Cn: 479; Your = endowed ef ell he Tha Tikes coli Ee earth, tis 
$79, $79: ſhall not have the ſmall Tithes arifing upon the Glebe Lands of the 
Parſon, while They are in his own Hands; otherwiſe if Glebe was 
in the Hands of a 'Tenant. But if the Endowment had been by 
Expreſs Words of the fmall Tithes of the Glebe Land of the Par- 
ſonage, the Parſon ſhould pay 'Tithes to the Vicar, tho the Glebe 
was in his own Hands. 
Lea Pariſhioner ſows his Lands, and before Severance the Parſon 
dies, the Succeſſor ſhall have the Tithes, and all Profits from the 
Death of the laſt Incumbent. But if the Corn, Cc. is cut Down, the 
= Executor 


— — 


* Eccleſia Decimas Fccleſie ſolvere now Debt. 1 Cro. 479. 


= 
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Executer of the Parſon thall have the Tubes the” the Cara, G. 


not actually Tithed. 
© Extraparochial Tithes (as in ſeveral Foreſts, r.) belong to the « Rep :, 
King. For the Council of Lateran did not extend to them. [See 44- 


Book 1. chap. 2. and 2 & 3 Ed. 6. chap. 13. C 3.1] > = 
Caſe. 


By the 28 H. 8. chap. 11. If a Parſon ſows bis Glebe and Dies, * #546 
the Executor ſhall have the Corn ſown by bis Teſtator. 7 Kall. Adr. 
| 657. 


But He ſhall pay Tithe to the Succeſſor. „ 
If the Glebe was in the Hands of a Tenant, and the Parſon dies 
after Severance of the Corn, and before Rent is due; neither the 
Executor or Succeflor can claim the Rent, but the Tenant may Re- 
tain it, and alſo the Crop; unleſs there was a ſpecial Covenant that 
the Tenant ſhould pay to the Parſon's Executor proportionably to 
the Rent for fo much as He ſhould receive. 


By the ſame Statute, Tirhes and other Profits ariſiag during Va- 
cancy, belong to the Succeſſor. [See 28 H. 8. chap. 11. in Title Of 
| Eſtates for Life, chap. 1. anten. ] | 


3. Of what Things Tithes are due and payable or not, and the 
Manner of paying Them where duc. IR. FE 
Tithes are to be paid of Common Right of ſuch Things only 
which do yield an 4 Yearly Increaſe ; and but once in the Year. But « 
this is to be underſtood 
Cuſtom, a Parſon, Oc. may Have Tithes of ſuch Things, as are not |! ; 
Titheable of Common Right. Things Fer Natare are not Tithe- 
able where no one hath ty. But to know what Things are 
Titheable, and what not; and the Manner of paying Tithes where 
Due, will appear from this ſhort Alphabetical TABLE. 


F. N. B. 53. 


4 


8 After-moth (or ſecond Moath) 


h 4frer-Paſture pays y C 
the Graſs bet ny * 


Part of the Money receiv'd is payable. 
be had to the Namber of the Cartle, and Ti 
in that Land. If the Owner eats it all up with 
the Tenth Part of the Value of the Land is payable. 
Cuſtom or Preſcription directs the Payment. If they are * G 
tle (or taken in for Hirc) Suit may be Commenced either 
the Occupier of the Land, or the of the e 


Abr. a Perch is Titheable ; be Ae 
Tie. Defines by the Statute of Sylva Codua, . 8 
3 th Meafore. 


| n is Titheale anne dt 
is not proper for Building. 

i. * Brick not Titheable. en 
8 


Tenth is to be taken away ® n 
Food as the Dam doth. One in 
re Fewer Calves than Ten, Cuſtom 
a Cuſtom for paying the Tenth 


that is Sold, is & Cuſtom. 
by the Month-Rate, if they are en- 
e 


Commons where the Bounds of 
Tithe to the Parſon where the 
Owner 


: 


SEELEY 
5 


. rf | = 1 : 8 
Pit —＋ — Part of the Free-. ; 1s. 65. 
where Tithe is not paid of the Milk. 

imber in as in Buckine- ; * 


i And the f Pariſhioners of Common Right ought 


re Book II. 


encloſcd * Rivers) ought to be ſet forth as a Predial 
Tithe in Kind. Fiſh in Common Rivers Titheable only by Cuſtom. 
Hax is a ſmall Tithe, tho ſown in large Fields; and every Acre 


cording to the 118 12 
chap. 26.] 
Heeces. See Iſool. 
„dl. Ab. 1 Foreſt (tho Bae ee Inde while is the Hands 
655 of the King. But 6 Fs ARS 6 BRIR  2 Ws of © Ioid- 


Dr. 't Fruit, as Apples, Pears, Plums, Cherries, &e. is due in Kind 
Dial. when Gathered. If Sold on the Trees the Vendee or Buyer pays the 


2, Tithe. 
2 Inſt. 621, 
652. Fruit-Trees Cut down and Sold, pay no Tithe, if Have paid 
Tithe Fruit that Year, before were Cut down 
Fuel, if ſpent nt in the Pariſhioner's Houſe not Titheable. Soc Wind. 
| Furzes, if Sold, pay Tithe. But if uſed for Fuel in the Houſe, 
56922 otherwiſe. 
. 


| Gardins eee Tikeable as other Lands, and thinker Tithe n 
Kind is Due for all Herbs and Plants, as Parſly, Sage, Cabbage, 
Turneps, Saffron, Woad, &c. But Money Oy id by Cuſtom 


or Agreement. 

Geeſe. See Fowl. 

Grain, (as Wheat, Barley, Bean any ſowed is Titheable accord- 
TTA, + phy bo _—_—_ the Cuſtom of th Pac not 
'Tenth Shock, Sheaf or Cock the Place is not 


otherwiſe. The Parſon, _— — come upon the Land to 
' Danv. Abr. ſee the Tithes ſet forth, ade patency hg r Corn, Cc. 
Tir. Deſmes jg Sold ſtanding, W But if 
_ Sold after Severance, the Vendor, or Seller muſt 
© 1 Roll. Abr. e of the datt Cock. But 
4, 6a, the Manner of Tithing is Governed 4 by Cuſtom. — 
OD ſee Aziſtment, ante. If cut down and carried away in Swaths with- 
out Fraud, for neceſſary — — (Cart-Horſes 
being included under that Term) having otherwiſe not ſufficient to 
feed them, no Tithe is Due. 


z luſt. 651.” nne of the Hart, end ant Ananally 
| Increaſing, yields no Tithe. 
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Hay is Titheable by the Payment of the Tenth Cock, and (if the 
Cuſtom is not otherwiſe) the Pariſhioner ſhall make the Grafs 


. chap. 13.] If the 


that 


there are two 

Tithe of Both. 

ing in Or- 2 Int. 652. 
br: Noll. Abr. 


durn d in the Houſe. 
Herlage s Titheable for Barren Cattle ke for Sale, which yield 
no Profit to the Parſon. _ 
4 Ferbage of Ground whereon Corn has grown the ſame Year, * » loft. 652. 
and whereof Tithe has been paid the ſame Year, is not Titheable. 
Holly. See Haale. 
Honey. See Bees. 


1 of x. 


Hearth Peny, or Smoke Peny, ſeems to be a Payment for Wood 


or Meaſure ; and the 'Tenth may be 


Right. But a Modes * 11 Rep. 16. 
Houſes in Lieu of the 'Tithe of the Land, upon n 659, 


are Built, and may be ſued for in the Ecclefialti- ich 10. 


Kids are Titheable as Calves. See Calves. 
3 


Lamb is Titheable in the ſame Manner as ned, See Clo 
s If are payable at a certain Day, Pariſhioner 

ins —_— 
ſhall pay the Value. If are Yeaned in another 
not tarry there Thirty or more, no Tithe due for 
Parſon of that Place, A Cuſtom to pay a Hal, penny for 
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Lamb under Seven, and if there be Seven, then the Parſon to have 
the ſeventh Lamb, paying Three Half-pence, Gc. is Good. 
i 2 Inſt, 651- 1 Lead is only payable by Cuſtom; for it is of the Subſtance of 


Lime Iihecdle 1 Cuſtom, as Lead. 
« Dr. & Stud. * Loppings are . 
2 Inſt. a Cedua. rees were u Lop- 
1 2 is not material. Tho 98288 
ears, yet they mull continue Privileg d. See Wood. 


N. 


Maple. See Hazle. 

Maſt of Oak or Beach. See Acorns. 

' Dany. Abr. Milk is Titheable when Tithe is not paid of Cheeſe, all the 

„ Fear, unleſs Cuſtom over-rules. And it is to be paid to the Parſon 

a of that Pariſh for that Time where the Cows feed, at every Tenth 
Meal, not by the Tenth Part of every Meal, by Reaſon of the Trou- 
ble that would ariſe in ſuch ſmall Parcels. It muſt be 
brought to the Houſe of the Parſon or Vicar, unleſs there is a Cuſtom 
bg net pr Can Church-porch, Oc. In which Particular this Tithe 

which muſt be fetch'd by the Receiver. 

» Dany. Te. en or Mills for other Uſes, as 

mw Paper Milli, Fulling Mills, trow Mills, &c. Corn Mills, driven by 

Wind or Water, pa y the Tenth Toll-Diſh to the Parſon of the Pariſh 

1 85 where the Mill hand. Other Mills pay no Tithe, unleſs by Cuſtom. 

« nt. 621. All Ora Mills not erected ® before the 9 Ed. 2. chap. 5. are Tithe- 
able. But Ein cnn be gerved that the AND was Galle bates (he 


only a Perſonal Tithe, and muſt be paid bits 
where the Miller dwells and hears Divine Service. _— Miller is 
of an Art and Faculty. rr 
If one pays Tithe EE Corn, and after 
„2 Inft. 621, Mill in the fame Pariſh, no Tithe for Meal. 


* Mines are only chargeable by Cuſtom. For are of the 
ar — 

2 — See Who may be Diſcharged from the Payment of Tithe:, 
7a. 

2 fl. 491. 4 Morraaries, or Coarſe-Preſents, are not Tithes, yet they were 
e given for Recompence of Perſonal Tithes and Offerings not paid 
thro' Ignorance, Negligence or Fraud, in the Life-time of the Pa- 
riſhioner, as the Beſt Horſe, Oc. 1 
are now ſettled to be paid in Money ; for 


By the 21 H. 8. ch. 6. Mere Mortuaries are e He 
K 
and Upmards (his Debts fir rr He that Dies 
poſſe ee e rag Pounds, and under Forty 
Pounds, 72. id and Eight he Peace; Dios daa 


- — ———— — „** — _— * 
* L 


Laws of England. 


he Value of Six Pounds Thirteen Shilli — 
and under Ban 2 ounds, 1 — and Four 
* Thins 1 1 yield no Mor- 
Boe y Covert, Child, 
Hoſe, V of ew, One ne ing in 


*. "x 


were 
tho Obcention 


ones Privileged. 
is the largeſt ra) are in the Nature of 'Tithes. 661. 
potent ponder Lee cher pb Bape 
to Culler ts the Parke or Views, ether Oren ly 
Eafter, &c. 


» Obcentions, Offerings, (one and the fame Thing, - Rep-16- 
Offerings 
Labour and Induſtry of the Pariſhioner, payable according 
the Party Dwells. 


p | 


| Tie for the Drs ** If 
ere, mall pay Tithe rr 
ſcbarged Phan. the — of Tithes, poft. ] 

ul. 1 — 2 and Pheaſants, being Fra Natura, yield no Tithe - and. Kc. 
of Eggs or Young. And tho wy „ 583. 


An Inflitute of the "Book 1 


LO 


P viftment.. 
not Green Pea teat in the Houſe 


[ See How Mortzaries and * — 


b Piageomt ought to pay Tithe if are Sold, and not in 
5$83,493-597- the This is alſo True he if they are Sold, and not ſpent i 
as well as in a Dove-Houſe. But by Cuſtom Pidgeons ſpent in the 
Houſe may be Titheable, tho' not of Common Right. 


5 


b Danv. &c. 


Pigs are Titheable as Calves as foon as they are Weaned, and 
— . — ET WY See 
s 
Piti and Oparies pay no Tithe. 
Plants. See Narſeries. 


4 Pollards of Fifty Years Growth, when fell'd, pay Tithe. © Pol: 


«Plow. 470. ard are Trees uſually Lopp'd, ꝶ6—œàq— wom 


Timber Trees. 
R. 


— are r rr 


the Parih for the Cattle that pay Tithe. 


2 Inf. 65311 Jie is not Titheable, being of he un of the Earth and 
no Annual Increaſe. 


Trees. See 


7 1 Ticks free as Part of the Freehold. | 
4 


P Tar- 


z Laws of England. | —_ 


» Tarkeys and their Eggs ave ſaid to be excange from Tithe be- * Duar. © 
cauſe Fere Nature. pere. 533. 


u. 


and the Tithe ſhall be paid of Under- « ; 1 
Underennd is Sold fart 7 _—_— 


Waſte, where Cattle feed, pays Tithe. And. 


By the 2 Ed. 6. chap. 13. C 3- The Tithe of Cattle feeding on 


Waſtes. where the Pariſh is not certainly known Tithe 


1 — 2 Tithe, if not uſed for Timber. 1 
r F to pay if not 1 r 2 Inſt. 642, 
7000000000 
Wood is Titheable becauſe it is of Annual Growth, tho the Tithe 52 © 
is not of Annual Payment. It is a Predial and Great Tithe, due of 
Common Right, tho ſome ſay it is due by Cuſtom only. But be- ,, & Stud 
tween Parſon and Vicar, either by Vertue of the Exdowment, or by Dial. 2. 
Preſcription, it has ſometimes been Conſtrued to be a Small Tithe, bp. 55- 
IE charged of Te With Regard to the * 4 yo 
It may be Diſci 1 1— | to Age, as .,, 
Timber of or above wenty Years Growth, by the Statute of Alen den de- 
Cedua, 45 Ed. 3. chap. 3. Some have affirmed it may be Dif Danv. &c. 


z When it is Titheable, it is ſet out while ſtanding by 


e Infitute of the Book II 
Neck-waol ent off for the Benefit of the Wool (not if it is to preſerve 


the Sheep from Vermin, nor of Locks of Wool) becauſe otherwiſe 
there might Opportunity of the Fleece un- 
+; Roti. abr. der the Pretence of Neck-ſhearings ; of the Wool of Lambs 4 ſhorn 


at Midſummer, tho Tithe was paid of the Lambs at Mark-tide ; for 
Increaſe. One Fleece in Seven is often paid inſtead of 


2772 Ten Flecees, they ſhall be Divided into Ten Part 
D If are f removed from one 
- Pari ad 29 

Rata. But eeding under Days, no Rate- 
r 
the Tithe ſhall be equally divided be- 

are brought from one Pariſh to be ſhorn 


Articuli Cleri or tbe & Ed. 2. chap. 2. F Debate 


109 


) and 
Far the Go 


ah apes 5) 
1＋4 having its Original from the Right of io Pave 
A jt 2 5 Tk * Fourth 


| depending ET, 
the ſaid TS aces ſhall ̃ Defendant to Prijes, there ro 


main without Bail, till He finds ſufficient Surety ow 4, wed hh 
COZRIZONCe, r 


_ crves and Sentences 
® > Inſt, 662. This Ad extends to b Predial, Perſonal, and Mix'd Tithes, but 
to Eccleſiaſtical Perſons, and their Farmers only, and out of the Ci- 
ty of Londos. Ie does not extend to give Remedy to Lay Impro- 
nk. Te had Right to Tikes afterwards upon the Piffoltion of Mona: 
ſteries, Oc. It is enacted, 


the 32 8. 9 28 ings are not (et 
= 1. paid, the Patty Griend, 1 4 or 7+ 4p 2 


4 Far- 


Fudge, &e. 
But all Perſons that di od dof 1 
ta 7 arſonage, Vi- 


2 


— — 
Note, rns 


enatt 2 That every Subjeft 
Fand yie and pay all Predial Tirhes in Kind, As hach 
- Yielded aud Paid within Forty Tears before the na- 
#his 4G, or Of Right and Cuſtom ought to have been 
any carries away ſuch Tithes before He hath juſt 


2 


g.8 
i 


Nr 
ö 


paid. 
ly Divided 
the ſame, or otherwiſe agreed for them with the Par- 
y Farmer _—_— He ſhall forfeit Treble Value of rhe Tithes 


dr 


n 


ſe Words, 4s hath of Right been yielded, re- 24 650 
ielded within Forty Years. And the Words 
bt, &c. relate to a Rightful Cuſtom, De 


'Courts for Treble the Value. If the 
Owner ® of the Land carries them away after Severance, this is no % 6:5, 


ſetting forth. 
ð > hs 


That the Treble 
| 'Temporal Courts by Action of Debt; for the Treble 
nd Gene; at mbing whe thorn; nd that he 


1 74 | An Inflitute of the ' Book II. 
— be claimed of Executers, becauſe the Wrong was 
Perſonal, and it was a Perſonal Contempt of the Statute. 


It is enacted alſo by the ſaid Statute of the 2 & 3 Ed. 6. That at 
all Times, and as as the Predial Tithes ſhall be duc at the Ti- 
thing Time of the ſame, it ſhall be lawful for the Parſon, &c. or his 
Depnty or Servant to View 8 we fet forth, and 
the ſame quietly to take and c any Perſon c 
away his Corn, Hay, Oc. before the 7 *the 2 4 or willingly 
withdraw his Tithes of the ſame, or do flop or ler the Owner thereof, 
or His or Servant, to view and _—_—_— the 2 —— 
L fs or of the ſame, then upon 
Judge, the Party ſhall hay Double of the Value of the Tubes 1 
Cf of Suit, and may be Excommunicated, &c. 


Note, Theſe two Clauſes of the Statute extend to Predial Tithes 
only, and give R as well to Laity as Clergy. Mixt and Per- 
l Tithes are . for in « Clan after wash. 
« Danv. Ke. The Laws of the 4 Church oblige the Owner of the Corn, Hay, 
. &c. to give Notice to the Parſon, & c. But by Mumm Law ſuch No- 
2 ; and the Statute gives the Parſon, Cc. only a 
Right of ſeeing the Tithes ſet out ; r 
| be Double Value to be recovered in the Eccleſiaſtical Court, i 
* 13Rep. 24- equivalent to the Treble Forfeiture to be recovered in the Tempo- 
* Ind. 62 * ral Courts; becauſe one may ſue in the Eccleſiaſtical Court for the 
651. Titbes themſelves; i. e. a Recompence for them, and have moreover 
"2 Inſt. 65. the Double Value. * So that the Suit in the Eccleſiaſtical Court is 
more than the Suit for the Treble Forfeiture in the 
Temporal Courts; becauſe in the Temporal Courts He ſhall recover 
no Coſts, as He may in the Eccleſiaſtical Court with the Tithes them- 
ſelves, and a Value. But then it is to be conſidered, That tho 
the Plaintiff is caſt in the Temporal Courts, He ſhall pay no Coſts 
to the Defendant, as He may in the Ecclehaſtical Court. But now 


By the 8 & 9 W. 3. chap. 11. 22 
lue in the Temporal Courts, where the Value or Damage found 
25 wry ſhall not exceed twenty Noble t. Aud by this Statute the 

ee [See the 7 & 8IW. z. chap. 34- 


ain, By the 2 & 3 Ed. 6. chap. 13. Small Tithes, Offeri 45 
e Penſions, S$ynodals, Proxies, &c. and Perſonal T. Tithe: 
may be ſned for in the Eccleſiaſtical Courts. But for Perſonal Tithes, 
 &c. the Ordinary cannot Examine the Party upon Oath. 


are to be yearly paid to the * of the Par iſb where One does 
Darell or Abide. 


cen with the Treble Va- 


Note, That the taking away y of the Oath to Prove that Perſonal 
Tithes are due has render'd the N 


formerly. 
This Ad ſeems toextend to Predial and Perſonal Tithes only; 
but as It rehearſeth the 27 H. 8. chap. 20. and the 32 H 8. chap. 7. 
which extends to All Kind of Tithes, it includes ür Tithes 216, 
4 


Ch. 2 Laws of England. | 


[ See in the faid A& of Ed. 6. concerning a Suggeſtion for a Prohi- 
bition, and Coſts for Want of Proof of the Suggeſtion within Six 
Months, Cc. Alfo the 2 Juft. 611, 662. And ſee the Expoſition of 
2 2 Huſt. 648, Oc. and ſee concerning Mortwaries and Pen- 


a.] 
mo 7 8 W. z. chap. 6. Small Tinbes of or ander the Tearly 
of Ry Shilling from any on Perſon, may be recovered 
within Twenty Days after Demand, 


and within Two Tears after 


Doe, before T wo Fuſtices of the Peace not intereſted in the Tithes; © 


who may Summon the Party in Writing, and after Appear- 
ance, or in Default there, Determine 4 Caſe in Writing with 
not exceeding — Ten Shillings againſt the Plaintiff or Defen- 
— with Liberty aol 66 the Qwarter-Se ; whoſe Fudg- 
hall be Find, . the Talks of ſuch ithes be in Opeſtion. 
Th Bet is this Caſe 
Witne 2 wag 5 the Many e upon Re- 
fuſal Ten * > 4 Notice, &c. Judgment fhall be 
enrolled by the Complainant, &c. not to be Removed by Certiorari, 
Sec. 1 infils apes 4 Modus, and gives Se- 


carts pay Olls and Damages is the G, Ir Fo 
tices ſhall not proceed. 


This Act is intituled, i Mie rome cb ones of ſinall 


Tithes. But in the Body of the Act, Oblations, Offcrings, Obven- 
tions, and Compoſitions too are included. Tov wes Bhd 


Decimandi 1 


„** — ora etato ite of Dean. ar hens 
other Corporation, where the Tithes are ſettied by A of Parliament. 
Prei N.. chap. 34. Quakers refufing to pay Great or 
Small Tithes, or to pay Church-Rates, may upon int to the 
Tun ment Fuſtices of the Peace (nat intereſted in the Tithes ) be 
conven d by Warrant under their Hands and Seals; who ſhall Ex- 
amine Witueſſes upon Oath, and by Order under rheir Hands and 
Seals Dirett# Payment, aud Determine in all Caſes of or under 
Tes Pounds. le Lr aid Fuſtices may leey the Mo- 
oy þ endured, By Difinſe and of the Offender's Goods. But 


any Perſon Himſelf aggrieved may al to the next 
Qparter-Sefſioms, and the Fu Xr 


termine the Matter with Coff the Appellant, to be levied 

by Difieſs and Lr of ber Gad. And the Cauſe cannot be re- 
ns bf Conlon, Certiorari, anleſi the Title of the Tithes comes in 
Prion. rovided, If App: 


al be made, as Warrans of Nin Jl 
be Granted till the 4 22 1 


Zy the 1 Georg. Aft of the 7&8 w. 4. chap. 34- 
it made Perpetual, 3 is extended to the Recovery of 
wy Right or ie our ng 6» tho gas, &c. or to amy Church- 
Rates, with Coſts not exceeding Tem Shillings. 


Concerning Mortwaries and P 
thing Table, ante, and of Penſions, Poft. 


have Power 10 Adminifter an Qath to 


may 
c 


enflons. See Mortuaries in the Ti- 
By 


* — 
— . 
* 


4 an Eccleſiaſtical Judge. But if a Penſſon be claimed by Preſerip- 


»I ventr. 3. fore His) Chancellor, and an Archdeacon before his er 


An Inftirure of the Book Ti 


„ 9228 „4 4 
* 4 may be recovered in the Ecclefaftical Court, 


a Prob lie. 

the 9835 HE. Portions, Corrodies, 
F ee e eee, 
3 10 C ET : 
= 1 Lands. And the Plaintiff may Re- 
the Pal thereef in Damages in the Eccleftaftical Court, to- 
7 with Oo of Suit. | The like He fhall Recover at Common 

he Canſe is there Determinable. 


E by Virtue of an Ordinance made the Ordin 
en . for Tithes, or the like 922 
22 a Vicar, ade cos Galt mak the Tikes ant md to another a 
120. Penſion for them, ( ſhall be recovered in the Ecclehaſtical Court, 


2 Inft. 49, becauſe it beginneth by an Eccleſiaſtical Act, and by Ordinance of 


15 fer 


1 N. B. 51, 


tion, the e 
cleſiaſtical Court. A Bi 
Preſeription (not by Deed) 


But all theſe Statutes, 
conſiderable Value) Ire, 
3 5 a l r. the moſt Part in the 
Hardr. 190. ber; but not upon the Statute for Treble or e V 
there can be no Suit in Equity for the Recovery of tł 


Dy the 37 H. 8. chap. 12. Tithes in London are to be recovered be- 
| hoe the ee, (Se the 3 & 33 Cr 2. chap. 15. An Act for 
the better Settlement the Maintenance of Parſons in London.] 


But if Tithe in Londow is due by Cuſtom, they may be ſued for 
Harde. 116 in the Exchequer, the Statute; becauſe there are 
no Negative Words in the Statute to Reſtrain that 8 ; 
4. To what Publick Payments are 'Tithes ſubject 
Tires are at this Day . r —— by 
Act of Parliament, if they are not excepted. They are ſubject by 
$tatutes to contribute to the Poor, maimed Soldiers, King's Bench 
and Marſhalſea Priſons, the Militia, Highways and Bridges, Watch 
and Ward, Conſtables Rates, Robberies committed in the Hundred, 


5- ne SLIT IV Rags the payment of 
Tithes. 
d from the Payment of 


be 


Lands may 


Tithes. . By Real | Compoſition, 2 55 Cuſtom or P / 
1. i or Preſcripti 
Fw of Parliament. — 


88 1. By 


| Laws of England. 


1. By Real d ion, as when an is made with a * Dr. Sud 
Parſon or Vicar with the Conſent of the Patron and . This 3=® 
ſuch Lands for the Future ſhall be Diſcharged from the Payment of F. N. " of® 
Tithes in Specie, by Reaſon of a Recompence made to the Parſon 31. 493, 
or Vicar Ard = _—_ pop wy . 

But Elia. in Caſe of Archbiſhops and Biſhops 45. 
and the 13 Elis. ch. 10. in the Caſe of other — 1 — al 
tions, ſole or aggregate, no Alienatians can be made, other than for | 
Twenty One Years, or Three Lives, Sc. 8 3-] 

So a Real Compoſition, tho made by Conſent 
Fugue and — ; hall nt tow bd th Leeder 


Term. 
Real Com cannot be Tried in Court Chriſtian ; 89838 
muſt be Tried at Common Law, if there is a Suit in the Court Hd. :97. 
Chriſtian for Tithes in Kind. But one may ſue in the Eccleſiaſtical 
Court for a Compoſition, as well as for a Modzs Decimandi. 
2. By Cuſtom or Preſcription, either 1. De modo Decimandi, or 
2. De non Decimando. | For the Dillrence betwixt Cuſtom and 
Preſcription, See chap. 3. infra.) | 
I. AA Modus Decimandi is when Lands, or ſome Annual Pro- hw. _ 
fit, Penſion, N. en Time out of Mind to Go. fries 
a Parſon an in Il Satisfaction and Diſcharge of 81 » 40 
all the Tithes in Kind in ſuch a Place. CO 
This Preſcription aroſe at firſt from a Real Com , which 
was made beyond the Memory of Man, and now loſt, 3 
Pariſhioner is forced to claim by Prefcription for Want of it. 
This Modus is ſuppoſed to be the © full Value of the Tithe at the Rep. 152. 
Time of the Original Compoſition. And if it does not now come 4 
up to the Value, it is to be intended, That the Tithes are either 
improved, or elſe, That Money Is become of leſs Value than it 
was at the Time of the Moda, agreed on; which Occaſions the 
| preſent Inequality. 

Af Layman, Lord of a Manor, may preſcribe De modo Peri- 2 
mandi for Himſelf and Copyholders; or a Copy holder may mv 
in the Name of his Lord, or a 8 Pariſh or Hamlet for this or that 5 »Cro- 587. 
Sort of Tithe, as to be quit of Wood or Hay, ©&c. or a private Per- 
fon for his own Lands, or Part thereof; paying ing a Penſion or Rate- 

Tithe in Money, or fo much Yearly to Parſon in licu of the 

Tithes. But to make a good Preſcription, the Modus muſt be, 1. For 

the h Benefit and Advantage of the Parſon, not for the Benefit of an- 1 Roll. Abr. 

other only. 2. One Tithe muſt not be in Conſideration of * Another, =” 

as Tithe of Cows for the Tithe of Oxen, Ge. 3. It muſt be ſome- 1 Roll. Abr. 

thing different from the Thing that is Due. Deen 

— to pay a Load of Hay yearly in Diſcharge of all Tithe 475, 786. | 
that = pay a Part in Diſcharge of the Whole. But this 


Ch. 2. 


7 


— only where Tithes are payable of Cons Right, not by HS 
98 For leſs than a Lenth Part of * Fiſh taken in the 1 Lev. 179. 
It 


Sea, and due by Cuſtom only, may be a good Recompence. 4. 
muſt be ſomething as ! Cer:aiz and Durable as the 'Tithe, the it 1 Hob. 40. 
may not be fo valuable. „ 
But a Modrs tho founded upon a Good Conſideration, may be ſe- 
veral Ways Diſcharged, and 2 8 
a 


653, 654, 


An Inflitute of the 

— 4 As, 1. Where the Land is Converted to ® other Uſes, or the Thing 
607, 628, altered or deſtroyed, for which the Modus was paid. So a Preſcription 
for a Modu for Hay or Grafs ſpecially, in ſo many Acres of Land 
is gone; if the Land is converted into a rden, or into Til- 
lage, fo long as it continues a I or Tillage. But when 
laid for Hay or Grafs again, it ſhall Revive. So where a Park is Dif- 
and the Lands are Converted to Tillage, (5c. if the Modus 
was General for the Park; but it is otherwiſe if the Modus is for the 
Tithe of fo many Acres of Land contained in the Park ; or if a Mo- 
dus, or certain Sum of Money, is for all the Tithes of ſuch a Park, 
the Modes ſhall land, tho the Park is Diſparked ; becauſe the Pre- 
ſcription is in the Soi and not in the Park, which is a Franchiſe, 
and a Thing Incorporate and Imaginary. Thus by Alteration of a 
Fulling-Mill into a Corn-Mill, the Modzs for the Fulling-Mill is 
gone, and Tithes for the Corn-Mill muſt be paid in Kind : But if 

the Land is Dif by a Modns, and the Owner ® builds a Corn- 
_ Mill on the fame, He ſhall not pay Tithe for the Mill. 2. y 
eb: Non. payment of the Conſideration, or by Payment of 'Tithes in 
#5 Kind for fo long Time, that the Preſcription for a Modus cannot be 
proved. But a ſhort Interruption ſhall not deſtroy it. A Payment 

of different Sums is Evidence that there is no Modus.  - 
* 2 Inft.657- There may be a Modus for P Perſonal Tithes. 

[See 2& 3 Ed. 6. chap. 13. and ſee the 7 & 8 V. 3. ch. 6. Where 
the Cauſe may be removed (giving Security for Damages and Coſts) 
upon pleading a Modu before the Juſtices of Peace of fmall Tithes.] 


U 2 Rep. 45 A Parſon may ſue in * Court-Chriſtian for a Modus Decimandi 


or Rate-Tithe, a/lowed between the Parties. But if the Modes is de- 
. nied, it muſt be tried at the Common Law. This Diſtinction ariſes 

upon the Words of the Statute of the 2 & 3 Ed. 6. chap. 13. Of 

Right and Cuſtom ought to ad [ See the Statute De Cir- 
_ cumſpette Agatis, 13 Ed. 1. and 2 Iſt. 490.) So where a Modus 

Decimandi is pleaded in the Spiritual Court to a Demand of Tithes 
in Kind, a Prohibition lies upon Suppoſition, That the Spiritual 
Court will not admit of any Plea againſt Tithes. 3 
2. A Cuſtom or Preſcription De aon Decimando is to be Dif- 
charged Abſolutely of Tithes, and to pay Nothing in lieu thereof. 


_ r 1Cro. 511, Thus the ? King ſhall pay no Tithes, tho' His Leſſee ſhall pay them, 
Wn for the Antient Demeſnes of the Crown. Thus f Spiritual Per- 


' zRep.44,45 ſons and Spiritual Corporations, as Biſhop, Dean and Chapter, may 
Roll. Abr preſcribe by the Common Law De aon Decimando, becauſe they are 
capable of Tithes, and the 'Tithes are not taken from the Church. 


655, 656. 


xCro 512. Their Tenants may have the like Privilege. But it is a General Rule, 


That a Layman cannot preſcribe by the Common Law De zen De- 
cimando, tho his Lands may be diſcharged by Way of Retainer. The 
King is Perſona Mixta, and not faid to be a Layman in Law. But a 
Layman is capable of a Diſcharge of Tithes for Lands in his * own 
Hands by Grant from Parſon, Patron and Ordinary; tho' not by 
Preſcription. A Church-warden (admitting that he may have Lan 

by Preſcription) may not preſcribe De no Decimande for Lands 
holden by Prefcription, and given for the Reparation of the Church. 


: Slap. 6s 


Noll. Abr. For He is not a Spiritual Perſon. * A Pari ſb or a particular Hamlet 


653 cannot preſcribe De aon T)ecimando, for particular Tithes, mn 4 
4 "— 


Ch. 2. Laws of England. mM 


nnn. 
from the P 


179 
he Payment of all Tithes, tho it may preſcribe De modo De- 
_ cimandi. But Inhabitants of a * County, Wild, or Hundred, or any * Dr. & Stud. 
Part of it, may preſcribe to be free from the Payment of Tithe Diel. 2. 
Hood, Milk of Emes, or any other particular Thing due by Cuſtom 1 * of 
only, as Wood, Milk of Ewes, &c. ſo that there be a Competent Live- 2 lat. 645. 
lyhood for the Parſon beſides. For as ſuch Tithes are due by Cu- 4 Nel. Abr. 
ſtom only, they are not within the Rule againſt Preſcription ia Nos 
Deci mando by L aymen; and by the like Cuſtom within a County or 
Hundred, the Inhabitants may be Diſcharged from the Payment of 
ſuch Tithes. But it is faid alſo poſitively, That a County may pre- 
ſcribe to be quit of any J other Tithe. Oxere, The Reaſon of the v 2 Inſt. 645, 
Difference betwixt the Coumy and Pariſh in this Caſe. 610, 611. 

All Preſcriptions in Theſe Cafes are Triable at Common Law. 

'Thus of Real Compoſitions and Preſcriptions which are continued 
by the 2 & 3 Ed. 6. chap. 13. Therefore, 

F 3. = Act of Parliament Lands may be Diſcharged from Payment 
TRE. . 

z Abbeys, &c. before their Diſſolution held their Lands diſcharged * : Rep. 44, 
by Bulls of Popes, by Real Compoſition with the Parſon, Patron and 271 8 
Ordinary, by Preſcription, Dy Order, (as of the Ciftertians, Hoſpi- 553, 66..* 
zallers of St. Fohn of Jeruſalem, Templers, LSee 17 Ed. 2.] fo long 2 Cro. 58, 
as their Lands remained in their own Hands, and were manured by eb. 238, 
Them; (See 2 H. 4. chap. 4.) But Monafteries, Abbeys, &c. being 297). 
Diſſolved, this Privilege of Exemption, and all Appropriations had 
fallen with them, if They had not been upheld and continued by * 2 Rep. 47; 
Aft of Parliament that did Diſſolve Them. For _ 


By the 31 H. 8. chap. 13. The Lands, Parſonages appropriate, 
&c. of Abbcys, &c. which were of Two Hundred Pounds and 
wards (called the Greater Abbeys) are Difſolved and Given to the 
Crown, with a Proviſo in the Al, That the King and bis Patentees, 
or all and every other Perſon, their Heirs and Aſſigns, which have, 
or ſhall have hereafter any Lands, &c. belonging to the ſaid Mona- 
ſteries, and other Religions and Eccleſiaſtical Houſes and Places, 
ſhall keep and enjoy them Diſcharged of the Payment of Tithes, in 
as large a Manner as the ſaid Abbots, &c. enjoyed the ſame at the 
Day of their Diſſolution. e 


o that Purchaſors now ſhall hold the Lands Diſcharged in the 
ſame Manner as They were in the Hands of the Abbots, &c. 
By this Ac d per 
the Rectory in the ſame Hands, is made an Exemption ; which was #% 4% 
not ſo before at Common Law. For if the Monaſtery, Oc. was 44. 
ſeiſed of the Lands and Rectory, and paid no Tithes within the Me- = Inf. 655. 
mory of Man for the Lands; thoſe Lands ſhall now be Exempted — „ 
from — of Tithe by a ſuppoſed Perpetual Unity of Poſſeſ- : Cro. 206. 
fon, Cc. | 222 
e Religious and Ecclaſiaſtical Corporations are only within this 2 ri 
Aa. Therefore Biſbops, Deans, Dean and Chapter, Archdeacons, 49 | 
Colleges, Hoſpitals, &c. that were not Religious, or which were not 
Regular but Secular, are not to be underſtood here. If it be Eccle- 
ſialtical only, it is out of the Act. : 


Aa Rote 


Unity of the Poſſeſſion of the Lands, and 2 Rep. 2, 
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: Hardr. 174. Note alſo, That the 4 King, and his Patentees for Life or Years, 
ſhall enjoy the Lands Diſcharged, becauſe the King cannot manure 
Them; but the King's Patentees in Fee, and others, ſhall enjoy the 
Lands only in the fame Manner as the Abbots, &c. or the above- 
mentioned three Orders held them, 5. e. whilſt in their own Hands, 
or not let out or manur'd by another. 
The Act ſays, Diſcharged from Payment of Tithes not Diſchar- 
© Rep. 43. ged of © Tithes; becauſe ſuch Diſcharges of the Monaſteries, &c. 
11 Rep. 10, cannot be found. | | 
"0 A Catalogue of the ſeveral Monaſteries within Exgland and ales, 
which were returned to be of Two Hundred Pounds per 47:11 and 
upwards, diſcharg'd of Tithes, and diſſolvd by the 31 H. 8. ch. 13. 
may be ſeen in the Exchequer ; and in many Modern Books that 
have treated of the Law concerning Tithes. | See Degge's Parſons 
Counſellor, Godolphin's Repertorium Canonicum, Watſon's Clergy- 
man's Law, Biſhop (7ibſon's Codex, &c.] 
Other Lands belonging to the Greater Monaſteries, (5c. which 
were not diſcharged before the Diſſolution of them, are ſtill Sub- 
je to the Payment of Tithes. No other Lands that came to the 
Crown are Diſcharged, but by the Statute above-mentioned. For 
it is to be obſerved, That tho' by the 27 H. 8. chap. 28. the Lands, 
Sc. of Religious Houſes, which were not above the clear yearly 
Value of Two Hundred Pounds (commonly called, T he Smaller 4b- 
beys) were given to the Crown, yet they were not Diſcharged of 
the Payment of Tithes. PREG | 
For there are no Special Words in this Statute, That the Lands, 
c. given thereby ſhall be Diſcharged, as the Abbots, Priors, Cc. 
held them Diſcharged before the Statute. So that if there bad been 
any Diſcharge before, the Privilege now as to Lands, &c. under, or 
of the Value of Two Hundred Pounds per Annum is determin d; 
and the Preſcription as well as the Privilege Iz non Deci mando. 
But if the Leſſer Abbeys, Oc. had Right to a Modus Decimandi, 
Real Compoſition or Preſcription may be 
But again obſerve, That not all the Religious Houſes of or under 
Two Hundred Pounds per Annum were Diflolved by the 27 H. 8. 
chap. 28. for ſome of them were Diſſolved by the 31 H. 8. chap. 13. 
by Virtue of a Proviſo in the 27 H. 8. (left out of the Statute in the 
Book of the Statutes at large) That, notwithſtanding that Act, the 
King might Contiune any of the ſaid Monaſteries, &c. which He 
did; and fo were not Diffolved till the 31 H. 8. and therefore are 
within the Branch of the ſaid Act concerning the Diſcharge 
And now tho Titles of Diſcharge under the 31 H. S. are loſt, and 
the Manner of Diſcharge cannot be made out at this Day ; yet if the 
Lands of a Religious Houſe have been held ſince the Diſſolution freed 
from the Payment of Tithes, it ſhall be intended that they were 
Held fo before ; and Preſcription ſhall be allowed for a Diſcharge of 
Tithes under that Statute, either abſolutely De or Deci mando for 
Al the Tile may be tonrerted by * Prefer foo 
„ Rep. 48. All th itles may be ſupported b iption; and from 
9 . all other Preſeriptions De a are ſuppoſed to 
have their Beginning. 26 
ian 4 of the 31 H. 8. a Layman Patentee of the King 
may preſeri 
3 


(generally without ſhewing How) In uon Decimando 
for 


of Tithe. 


— 


—— 
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or Abbey Lands, as under an Abbot's Title ; which He could not do 
for any Lands by the Common Law upon any Account. 


By the 32 H. 8. chap. 24. The King ſhall enjoy the Manors, Par- 
frnoger, Tithe &c. Privileges, Kc. of the Hojpizal of St. John of 


1 * Whether theſe Lands are freed from the Payment of fc | 
ithe _ i 
See the 2 H 4. chap. 4. 7 H 4. chap. 6. And fee the Notes on the * © | 
27 H. 8. chap. 28. and 31 H. 8. chap. 13, Cc. in Danverss Abr. ö 
Tit. Diſnes, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. The 

Act for Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49- 


By the 2 & 3 Ed. 6. chap. 13. None ſhall pay Tithes for Lands 
otherwiſe than they were paid Forty Tears before, nor where by the 5 1 
Laws and Statutes of this Realm, or by any Privilege or Preſcrip- f 
tiom, they are not chargeable, or that are Diſcharged by any Com- - 

pPaſition Real. [See 2 Juſt. 649, 650.] ¼ Fe. 1 


Since the Diſſolution of Monaſteries, Gc. the Learning of Pro- 
#, Ion, Deraigument, &c. is out of Uſe. 


IV. A Temare is the 8 Manner whereby Tenements are Holden of O Tenute: 
a Lord; or the Service that the Tenant oweth to the Lord. There and Services. 
can be no Tenure without ſome Service; becauſe the Service makes * * luft 1. 4. 
the Tenure. [See Lord and Tenant, Book 1. chap. 6. and Of an _—_ 
Eftate by Copy of Court-Roll, Book 2. chap. 1.] Theſe Tenures and 
Services were Divided into Twelve Parts, (viz.) Homage, Eſcuage, 
K night-Seroice, Homage Ancefirel, Burgage, Villenage, Grand Ser- 


Jeanty, Petit Serjeanty, Frankalmoign, Fealty, Socage and Rents. 


. By the 12 Car. 2. chap. 24. Mi Tanares are tare! d ine Free and 


Common Socage ; and all Tenures by K night-Service in Capite and . 
Socage in Capite, and the Fruits and Cunſequences thereof are taken i 
away. And all Tenures to be created by the King ſhall be in Free So. | 


cage only, and not in Capite ; ſaving Rents, Heriots and Suits of 
Court, and Services incident to Common Socage, &c. and ſaving Te- - 
nures in Frankalmoign, by Copy, and Grand Serjeanty ; other than 

Charges incident to Knight-Seroice. EO: 


_ k A Tenure ix Capite, in Common Underſtanding, was only ap- F. N. B. ;. 
plied to the King as of His Perſon and Crown, that is, as He is King, R., 78. 
(for the Defence of Him and His Crown) and not when the Land is 2 1a 64, 6;. | 
holden of the King, as of any Honour, Manor, Oc. The Original Dav. 66, 6 
Tenure muſt be created by the King. It was not ſufficient that it 
was Held only of the Perſon of the King; for the Land might come 
to Him by Eſcheat. Tenure iz Capite largely taken, was fometimes 
applied to a Subject, when One held of a Common Perſon, as of His 

Perſon. 
It remaineth therefore that I ſpeak only of Grand S:rjeanty, Pe- 
tir Serjeanty, Frankalmoign, Fealty, Socage and Rents. . 
1.10 


506. b. Succeſſors in Frankalmoign. For the former Services are Extinct, 


—— — * 
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| Lir. 153. 1. | Grand Serjeanty (from Serjeant, a Waiter) is a Tenure 
lat 105 U hereby one holds his Lands of the King by ſuch Services as He 
ought to do in His proper Perſon to the King at His Coronation. It 
may concern Matters Military, or Services of Honour in Peace ; as 
to be the King's Carver, Butler, 6c. at His Coronation. Tenant by 
Grand Serjeanty was faid to hold by Knight's Service, becauſe the 

King had Ward and Marriage of ſuch Tenant ; and tho' theſe are ta- 
ken away by the 12 Car. 2. chap. 24. yet the Honorary Services of 
Grand Serjeanty ſtill Remain. | See 1 Ed. 3. Hat. 2. chop. 12.] 
x Lit. 159. 2. ® Petit Serjeanty is, where a Man holds the Lands of the King, 


* a 


Ia. 108. a to yield to Him yearly a Bow, a Sword, (5c. in Eſſect payable year- 


ly as one _— Rent. 
Lit. 133. 3. | Frankalmoign (Libera Eleemoſyna, Free Alms) is the only 
r Inſt. 94 Spiritual Service; and is where an Eccleſiaſtical Corporation, Sole or 
„Aggregate, holdeth to Them and Their Succeſſors, of fome Lord 
and His Heirs in Pure and Perpetual Alms. Perpetual it to 
be a Fee- ſimple, tho it may paſs without the Word Succeffors. The 
Word Frank or Free diſtinguiſhes it from a Tenure by Divine Ser- 
„i Inſt, 95. Vice; for ® that is certain, and Frankalmoign is uncertain ; tho Both 
a. & b. now arc reduced to a Certainty, according to the Form of our Li- 
turgy. A Lay Perſon cannot hold in Free Alms. And when a Grant 


n Lit 137. is in Free Alms, * no mention is to be made of any Manner of Ser- 
1 Inſt. 95. a. 


"abs for it is free from any Temporal Service, and is of the High- 


» Lit. 140. eſt Nature, becauſe it is a Tenure by Spiritual Service. None can 
1 Inſt. 94. b. hold in Frankalmoize but only by Preſcription, or by Force of ſome 


= 99. 3 Grant made before the Statutes of Mortmain, 7 Ed. 1. chap. 36. 


and Ouia Euptores Terrarum, or 18 Ed. 1. chap. 1. So that the 
Tenure cannot be created at this Day to Hold of a Founder and 
is Heirs in Fankalmoigu or Free Alms. But the King is not re- 
ſtrained by the Statutes, nor a Subject, that is Licenſed or Diſpenſed 
with by the King, to make ſuch a Grant. [See 7 & 8 V. z. chap. 37. 
by which the King himſelf may Diſpenſe with the Statutes of Mort- 
main, and See of Mortmain, chap. 4. 21 For tho' the Alienation 
is * prohibited, yet if all Parties conſent in whoſe Favour the Pro- 
+ Lic. 141. hibition is made, the Grant is Good. And the P Reaſon, why a 
: Inſt 99. Grant in Frankalmoign ſince the Statute of ia Emprores Terrarum 
„& dis void, except in Caſe of the King, is becauſe none can Hold in 
Frankalmoigy but of the Donor; whereas, That Statute obliges to 
Hold of the Chief Lord, by the ſame Service by which the Feoffor 

ſeoerve the Tenure to Himſelt. 
+ Lit. 540- If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the 
1 Int. 99. a. Lord at this Day may * confirm His Eſtate to Hold to Him and his 


and nothing is Reſerved but that He ſhould Hold of him, which He 
did before. So that this Change is not within the Statute of Qꝝia 


Emptores Terrarum. 
Lit. 135 A Tenure in Frankalmoign is incident to the f Inheritable Blood 
: Inſt. 95: Þ of the Donor or Founder; except in Caſe of the King, who may 


5 Grant 


* Alienatio licet prohibeatur, Conſenſu tamen Omnium, in quorum Favorem pro- 
hibita eſt, poteſt Fieri. 1 Inſt. 98. b. 99. a. 
Quilibet poteſt renunciare Juri pro ſe introdutto. 1 Inſt. 99. a. 223. b. 


Gs Twi 


Grant in Frazkalmoign to Hold of Him and his Sueceſſors. And if 
thoſe that Hold their Tenements in Frankalmoign * fail to do ſuch * Lit. :36. 
Divine Service as ought, the Lord may Complain of it, accord- ——_— 
ing to the Courſe of the Eccleſiaſtical Law, to their Ordinary or 
Viſitor, which is the King if He is Founder, or a Subject if He was 
appointed Viſitor upon the Foundation. And the Ordinary or Viſitor 
ought to puniſh the Neglect according to the Eccleſiaſtical Laws. 
But for * Divine Service in certain (as to read Prayers every Friday, Lit. 137- 
or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for 2% 96. > 
it, becauſe Fealzy is incident to it. | 
This Tenure in Frankalmoign is an Antient Grant; and there- 
fore ſhall be allowed as the Law was then taken. It is chiefly to 
be met with in Grants to Religious Houſes. Biſhops, Deans, Deans 
and Chapters, Colleges, Hoſpitals, &c. But tho it may poſſibly be 
made at this Day, it is out of Uſe. | 

4. * Fealty, (Fides, Fidelitas) fignifieth an Oath taken at the Ad- Lit. 91. 
mittance of every "Tenant to be True to the Lord, of whom He 4 > 
holdeth His Land. And He that holdeth Land by this Oath only, 
holdeth in the freeſt Manner that any Subje& can do. But bare 
'Tenant at Y Will at the Common Law ſhall not do Fealty, for He » Lic. 132. 
hath no certain Eſtate ; and becauſe the Matter of an Oath ought Int. 93. 
to be certain. Leſſee for Life or Years ought to do Fealty to the 
Leſſor; for They hold of Him; and there can be no Tenure with- 
out ſome Service. The Service makes the Tenure, * Fealty is in- Li 131. 
cident to all Manner of Tenures, except Fraikalmoign. 5 
This Oath of Fealty is not Aboliſhed, but it is * Neglected. 2 1 Inft. 68. a. 
Lord by certain Service for all Manner of Service, fo that the Te- 119. 
nure is not Knight-Service.+ Since the Statute of the 12 Cay. 2, f. 86, a. 


Yet a Rent may be reſerved every f Two, Three or more Years; « , jg. 47... 
but it muſt be reſerved to the Feoffor, Donor or Leſſor, and not to a Intl. 143.b. 
$tranzer ; except in the Caſe of the King, who may referve Rent 
to a Stranger. Regularly it muſt be reſerved out of a In- 1.4. 
heritance, whereunto the Grantor may have Recourſe to Diſtrain. . 1443. 
But as to Inheritances the Reſervation may be good by © OE 
Way of Contrat7, to have an Action of Debt. A Rent may be re- 

ſerved out of a Reverſion or Remainder of Lands, for the apparent 
Poſſibility that They may come in Poſſeſſion. Nent is not a Thing 

merely in Action, becauſe it may be * granted over. It muſt be lng 292.b. 


— 
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+ rInſt.g6s. R Certain, or that which may be reduced to a Certainty ; and 
n may be of Hens, Pepper, Attendance, &c. as well as Money. a 
For a farther Enquiry into the Nature of Rexts it may be need- 
ful to conſider, 1. How Rents are Divided. 2. The ment of 
Rent. 3. The Acceptance of a Rent. 4. Demand and Tender of 
it. 5. Diſtreſſes for Non-payment. 6. The Apportionment and Ex- 
tinguiſhment or Rents. | 
_ Lit. 213, 1. How Rents are Divided. There are l Three Sorts of Rents. 
1k. 8: b Rent-Seroice, Rent-Charge, and Rent. Set. Rent- Service ( 
141.b 142.4. Called, becauſe it is ever ied with ſome Corporeal Service, 
as Fealty at leaſt) is where one upon a Gift in Tail, or Leaſe for 
Life or Years, does reſerve to Himſelf a certain Nent, while the 
Reverſion of the Lands and Tenements continues in Him. There 
fore if a Termor grants all his Term, rendring Rear, He cannot 
Diſtrain for it. | See Poſtea.] This is a moſt certain Mark to know 
| it to be a Ren- Service. But the Nen, tho it be Incident to the 
»:Inft.143.a. Reverſion, is not ® inſeparably Incident; for one may Grant the 
Reoverfion and not the Rent. If Remt-Service is behind at the Day 
in which it ought to be paid, the Landlord may Diſtrain for it by 


*Lit.213- then Common Law, without any particular or Provi- 
» Inſt 142-® Gon ; tho a Clauſe of Diſtreſs is uſually added in a Leaſe in Wri- 


ting, &c. It cannot be Reſerved out of any Inheritance but ſuch 
as is Manurable, whereunto the Landlord may Enter and take 
a Diſtreſs ; as out of Lands and 'Fenements, Reverfions, Remain- 
ders; but not out of Inheritances Incorporeal, except in caſe of the 
King. [See Of Nen, ſapra.] 

* Lit. 21). A Rent- Charge is a Man by Deed maketh his Eſtate 
1 Inf. 163. b. er to another in Fee, or by Gift in Tail, the Remainder over in 
Fee, or a Leaſe for Life, Remainder over in Fee, or any other Grant 
where the whole Eſtate paſſeth, and by the fame Deed reſerveth to 
Him and His Heirs a certain Nent; and covenanteth, That if the 
Rent be behind, it ſhall be Lawful to Him and His Heirs to Diſtrain, 
c. Such a Rent is called a Rent-Charge, becauſe ſuch Lands are 
charged with fuch Diftreſs by Force of the JF7iting only, and not 
by Common Law; as in the Caſe of a Rent-Sroice. This muſt be 
a Conveyance in Fee either in Poſſeſſion, or Remainder, or a Grant 
of the whole Eſtate, to make a Rent-Charge; for the Reverſion is 
not to be in the Feoffor, as is requiſite in a Rent-Sereice. Alfo, If 
Li. 218. one ſeiſed of Land ) Grants by Deed an Yearly Rent iſſuing out of 
lt. 144. it to Another, (as He referv'd the Rent to Himſelf before) in Fee, 
Feetail, for Term of Life, or Years, with a Clauſe of Diſtreſs, fuch 

| Rent is a Rent-Charge. And if one ſeiſed of Lands in Fee binds 
4 1Inft.147.2- his 4 Goods and Lands for the Payment of an Yearly Rear, this is 
a good Rent-Charge with Power to Diſtrain. So that a Rent- 

Charge may be either by Reſervation or Grant. | 
Lit. 2179, MRent-Sc:" (Redditus Siccus) is where a Man by Deed maketh 
218, 233, over his Eſtate to Another, and Reſerveth to Him and His Heirs a 
*35-235 certain Rent, or Grameth a Rent iſſuing out of his Eſtate in Fee, 
Fee-tail, for Life, or Years, without any Clauſe of Diſtreſs in the 
Dreed. Now he cannot Diſtrain, becauſe He hath not Seiſin of the 
Rent, and no Diſtreſs is Incident to it; but he may have other Re- 
medy when he hath not Scifin of it. And becauſe he cannot have a 
Diſtreſs, it is called a Dry Rent; there being no Reverſion, 422 
4 | 


I 
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Charge to enable him to it. But if the King bath a Rent- 'Kelw. 104.4 
Keck. he may Diſtrain for it. 

To thels Theee Sorts of Nen may be added a Rent Reſerved 
upon a Leaſe at Will, called * Rent Diftrainable of Commons Right. * Int. 141.6. 
Alfo a Man may have a Rent iſſuing out of Land by * Preſcri ptiom. 1nd. 144 a. 

And thate ae6's ether Rents (the' mt not y called — am 
ved by Contract or Decd, which crcates with Clauſe of Di- n 
ſtreſs without a Tenure, againſt the Natural Courſe of the Law, 
as in Common Practice. Such Rent is rather a Penalty of an An- 
nual Sum in Groſs. But Note, That in all Caſes by late Statutes 
a Landlord may Diſtrain for his Rent upon any Comtrat?. [ See 
the Statutes concerning Diftreſſes, poſt.] rien 
the great Uſe now to be made by upon theſe ſeveral 
Kinds of Rent as to Diſtreſſes. 
Lou will often hear of ; oe Rent, Onit-Rent, Rack-Rent, 
Old Rent and Imrpog'd Rent. Y A Fee-Farm Rent (Fendi Firma) x. B. | 
is where Land is Held of Another in Fee, for fo mark Rent as it 1o fer. ot. 
is reaſonably worth, or at leaſt to the Fourth Part of the Value. 8 9 
Owit-Rent (or White Rent, becauſe paid in Silver; Or Owiet-Rent, * 1. 
becauſe upon P ayment the Tenure is Quiet, Quit and Free for that 
Time) is a Certain Small Rent payable yearly by the Tenant to 
his Landlord. The Tenants of moſt Manors pay uch a ſmall | year- 
RE Rack-Rent is ſuppoſed to be the Full yearly Value of 
yable by the Tenant for Life, Years, &c. Old-Rent 
ln 
the Tenant being ſuppoſed to have a Good Bargain. Improved 
Rent is where the Old Rent has been raiſed, or where an Improve- 
ment has been made of the Rent. Here Purchaſers are more 
Cautious than where Lands arc let at the Old Rent. 
2, Payment of Rent, it is to be obſerved, That Mo- | 
ney given as Parcel of the Rent by way of Scifin ſhall not ber aba- „ 
ted out of the Rent; or that Money is given as Payment of the 
Rent, or as Parcel of it, it ſhall not be applied to the Payment of 
any other Debt, as for Wares Sold, Cc. by the Receiver; for the | 
t is to be in that Manner which one would pay it, n | 
according to the Words of the Recciver how He would accept it. | 
If one ſeiſed of Lands in Fee maketh a Leaſe of the ſame Land 
for 'Ten Years, yielding to Him and His Heirs a Yearly Rent of _— 
Twenty Pounds at the Feaſt of St. Michael, & or within One Month * :6Rep. 157. : 
after ; if the Leſſor dieth between the Feaſt of St. Michael, and the * ud. 287. 
End of the Month, the Rent muſt be paid to the Heir as Incident to 
the Reverſion, and not to the Exccutors, as where Rent is due and 
behind, ) becat this was not Due until the End of the Month. So 
the Rent muſt be paid to the Heir, if the Leſſor dies before any 
fd Day of Payment. If the Leflor dies upon the Day of Pay. 
the Rent is the Heir ſhall have it. For the Rent 
is not duc till the laſt Minute of the Natural Day. © But if it 9 pg 
be paid tht Memning belees the Lefor des his Exccutor ſhall re- . 
tain it againſt the Heir; but not againſt the King. If the Leſſor 
dd Day of Payment, a Payment before the Day appointed, 
is in Law a Payment at the Day; and a Payment at another Place is 
d, as if Received at the Place limited in the Condition. If one 
in Fee lets Lands for certain Years, and reſerves a Rent to 


Bb Himſelf, 
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Himſelf, not to Him and His Heirs, the Rent ſhall Determine by His 

41 Inſt. 47.2- Death, if He dies within the Term. If He reſerves a Rent 4 Gene- 
＋ go to His Heirs. 


5 Rep. 111, rally without ſhewing to whom it ſhall go, it ſhall 
2 Saund. 371. If He reſerves It to Himſelf or His Heirs, It is void as to the Heir. 
II He reſerves a Rent to Him and His Afþgs, the Rent ſhall Deter- 
mine by His Death, becauſe the Reſervation is good only during 
his Life. So if He reſerves a Rent to him and his Executors, it 

ſhall End by his Death; becauſe the Heir hath the Reverſion, and 
the Rent is Incident to the Reverſion. But it has been reſolved, 
That a Rent Reſerved to the Leſſor, and His Executors and Aſ- 
fiens, during the Term, ſhall go to the Heir, becauſe the Rent af- 
ter the Deceaſe of the Leſſor comes in lieu of the Land, which had 
* Plowd.167- deſcended to the Heir. © But if the Rent is reſerved to the Lef- 
#7 ſor, his Heirs and Agne, then the Affigns of the Reverſion ſhall 
enjoy it, if the Rent is incident to the Inheritance. | 
If a Leaſe is made for Years yielding an Yearly Rent at the Feaſts 
of St. Michael, and the Aunumciatios of our Lady, or within Twelve 
*roRep.129. Days after every of the ſaid Feaſts, f Days of Payment thereof, 
That then the faid Leaſe ſhall be void; the Tenant or Leſſee has 
Twelve Days after the Twelve Days to pay the ſaid Rent; for the 
Twelfth Day after the Feaſt was a Day of Payment. But if the 
Clauſe in the Leafe had been, 'That if the Rent is behind for the 

Space of Twelve Days next after either of the ſaid Feaſt-days of 
Payment, here the Tenant hath but Twelve Days allowed him. 
If a Tenant for Lie lets a Leaſe for a certain Number of Years, 
if He ſhall ſo long live, the Rent to be paid at the Four moſt uſual 
_ Feaſts in the Year; if the 'Tenant for Life dieth before a Quarter- 
s 1wRep, Day, or Day of Payment, 8 the Tenant is Diſcharged of the Rent 
127, 129- for that Quarter by the Act of God. So a Parſon made a Leaſe for 
Years, rendring Rent at the Feaſt of &. Michael, or within One 

Month after, and the Parſon died Ten Days after the Feaſt of &. 
Michael, and was barr'd of his whole Rent, becauſe He died before 
the Rent was due. If a Tenant for Life dies but an Hour before the 
Day of Payment, there can be no Rent due to him. Therefore, 
Thoſe that have Eſtates only for Life would do well to divide the 
Rent, and make it payable Weekly or Monthly, tho' they receive it 
but Half Yearly, Cc. or elſe let them have a Covenant in their 
Leaſes to oblige their Tenants to pay to their Executors for ſo much 
of the Profits as they ſhall receive, in Proportion to the whole Rent, 
in Cafe the Landlord or Leſſor ſhould die before any Day of Pay- 
ment. There can be but little Loſs by a Weekly or Monthly Reſer- 
vation. Otherwiſe without this Care the Tenant may receive the 
Profits of the Eſtate, and detain the Rent too, by quitting the Eſtate 
upon the Death of his Landlord, who did not live till the Rent was 
due; by this Way barring thoſe in Remainder and Reverſion, (Gc. 
of the Rent ; becauſe He hath taken Care not to be their Tenant at 
the Day of Payment. This has been often done by the Tenants 
of Biſhops, Deans, Archdeacons, Prebendaries, Parſons, Vicars, Wi- 
dows endowed by Common Law, or having Joyntures in lieu of 
Dower according to the Statute, (5c. for want of duc Care and Fore- 
tight. [ See of the Reddendum, poſt, chap. 3.] 


 »5Rep.$i. h If a Rent is reſerved Lare e 
COEO = uſual F caſts in the Year, Lands 


Leſſor ſhall have an Aion of Debt 
292. b. 3 — after 
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after the firſt Day of Failure, becauſe the ſame is accounted in Law 
a Reſervation of Parcel of the Profits of Land. So that every Quar- 
2 a | ſeveral Debt. * Thus it is of « Ds, 6 18 
miſe or Recognizance to pay a hundred Pounds at five ſeveral Days 2 
after the firſt Default. Yet if one Leaſeth a Stock of Cattle, 2282 | 
ther l Perſonal Goods, and the Rent is to be paid at ſeveral gn, * 2m» 
the Leſſor muſt tarry until all the Days are expired, becauſe it is 411, - "Hom 
All but One Perſonal Contract. And fo it is of a Bond or Contract 4 Rep. 94 
for Payment of ® ſeveral Sums of Money. Note, a Diverſity between 44 ot 
__ _ 21 Contracts, 3 1 Debts — or d. 292. b. 
romiſes ecog ui zance, Obligation, ch infra. . 
of Debt, 8.2 4] K Wee — 
When One is to pay Rent at a certain Day, He hath all that Day 
until Night to pay it, but ſo that the Receiver may ſee to tell it. - 5 Rep. 14 
And when a Common Perſon appoints o no Place of Payment of his 1 Inf 202-+- 
Rock, the Low aquaints it to be wana the Lond: but is Caib of the TS 
+ 4-147 beat the Exchequer, or to his Receiver IF th. . | 


P be. Noy's Man, 


[See the 18 Elie. chop . 6. . — Rent i in Corn payable to 

ges, &c. de. See alſo of an Acquittance, poſt, chap. 3.] 

(5 22 ance is as it were an Agreement unto ſome Act done be- 
ECT how hoon avoided, if ſuch t had not 
| _—— _ ſhall « 3 Rep. 64, 
bar one to enter for a Condition broken before by Reaſon of the 65 fl b. 
Non-Payment = of Os hes hh he now affirmeth the Leaſe to 1 Cro. 528. 
have Continuance, which he might have avoided, had He not ac- 
cepted the Rent. So a Diſtreſs affirmeth the Continuance of the 
Rent in ſuch Caſe. But if the Rent was due before, and thereby the 
Condition broken, One may receive that Rent and yet Re-enter. And 
if He accepteth * Fart of the Rent, He may enter for a Condition *:Int.20;... 
„ and the Land until He has the whole Rent. If there 

i g Rent with Condition, That if the Leſ- 

 Leffor may Re-cnter, the Leſſee af- 
II- Aſſignee 

ment, er not having 


wry. For this voidable Leaſe may 7 — 15 
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Rent and neglecting to Re-enter. As no Entry is required a 
Leaſe for Years, it is utterly void. So if « Parka, Viderer Poder 
dary, makes a Leaſe for Years rendring Rent, and dieth, tho the 
Succeſſor accepteth the Rent, it is not good; for the Leaſe was 
| voi by his Death; Otherwiſe of a Leaſe tor Life. The 
tance of Rent by the Maſter of an Aggregate Body, ſhall not hurt 
the Aggregate Body where the Leaſe is void. If Tenant for Life 
leaſeth Lands for Years and dies, the Leaſe is void. And tho' He in 
Remainder accepts the Rent, it is void. So if Tenant in Dower 
leaſeth for Years and dies, and the Heir accepts the Rent. * But 
— if a Man and his Wife, ſeiſed of Land in Right of his Wife, makes 
A2 Leaſe by Deed reſerving Rent, and the Husband dieth, yet if the 
Wife accepts the Rent, the Leaſe is affirmed, after the Rent was due 
to Her. [See of Leaſes, — 2 3. poſt. | 

4. Of Demand and Tender of Rent. 
It behoveth all Perſons that would Re- enter upon their Tenants, 
25 2 - wp ack Demand 1 Tenants to 

N25 Max. Tender their Rent to prevent e-entry. 3 
| A 1 1. A Demand is a calling upon a Man for any Thing due. It is 
s Rep. 153, ® twofold, Expreſs or Implied. Expreſs when one bringeth an Ac- 
1 10. 291. b tion for his Rent, Gg. Implied is done without any Words, as by En- 
try into the Land, Diſtreſs for the Rent, &c. A Demand muſt be in 
Perſon, or by lawful Attorney, in the Preſence of Witneſſes. If one 
— is to bring an Aſſiſe, or Diftraiz for Rent, after Demand to be made, 
* Lit. 233. He ought to Demand the Rent upon the * Lands out of which the 
b Rent is iſſuing. But if there is a Houſe or Land, a Demand at the 
Haouſe or Land is ſufficient. It need not be Demanded at the very 
d 7 Rep. 28, Þ Time it is due, but at any Time after, whether the Tenant be pre- 
9 + 44. 4. ſent or no, if you are to Diſtrain. But Obſerve theſe Things as to 
5 . 244. 4. for Breach of a 


153. 4 K b. Place and Time of Demand, in Caſe of Reentry 
201. b. Condition tending to the Deſtruction of the Eſtate. © He that would 
- 3 Inft. . Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upon 
4 Rep. 73- the Land if there is no Houſe. z. If there is a Houſe, at the Fore- 
Door, the moſt notorious Place. It is not material whether any Per- 
fon be in the Houſe or no. So if a Feoffment is of a Wood only, the 
Demand muſt be at the Gate of the Wood, or other moſt notorious 
Place. 4. If the Appointment is at any other Place from the Land, the 
Demand muſt be at that Place. 5. The Tine of Demand muſt be 
certain, that the 'Tenant may be there to pay the Rent. The laſt 
Time of Demand of the Rent, is ſuch a Convenient Time before the 
Sun-ſetting of the laſt Day of Payment, as the Money may be num- 
ber d. The Leſſor, or his ſufficient Attorney muſt remain upon the 
Land the laſt Day on which the Rent due is to be paid, until it be 
Dark that He cannot fee to tell the Money. 4 And if the Money is 
lit 233. not paid (whether the Tenant is Abſent or Preſent) this is a Denial in 
x Inſt. 153. b. Law, tho there are no Words of Denial. © One may reſerve a Rent 
1 Int. 203-» Hold the Land till He is ſatisfied or paid the Rent behind, G&c. In this 
Caſe if the Rent is behind, or All orin Partunpaid at the Day, He may 
Re-enter. But when the Feoſſee, Cc. pays or Tenders on the Land 
All the Arrears, the Feoffee, c. may again. For the Feoffor, 
Cc. has only an Intereſt, not the Freehold, to take the Profits in the 
ke | Nature 
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bars. Here the Profits hall not go in Part of Satif 
ent. * If He was to Hold the Land till He 


x But if the , 4 Rep. 75 
rr 
OE EOS 

c 


S Rent cannot 10 be ed © Notes Pane fo 


„„ 
Covenant to pay on Demand in Writing left at worm —_— 3 
lately by Covenant to pay at ſuch a Place, on ſuch a Day, | without ; Rep. 4: 
Demand. [See Of Obligarions, 3. Where a Tender of a Sum in 

Groſs muſt be made to the Perſon. 

5. There may be a Diſtreſi for of Rent. Therefore 
1. What is a Diſtreſs. 2. For what one may Diſtrain. 3. What 
Things may be Diſtrained or not. 4- How it may be made. 5. Of 
Replevin and Reſcons. 

rr rer: 
and taken for Rent behind, other Dry or for age-feaſant, e Lav, v. 
A property of the longerh oa Ser fe 
ger. Ken is e Fo? or bf nite. e. 


8 be made to bring the Party to 255 


hae det roger Infinite is without Limitation, 
until the Party appears of 8 
_ Ge. 2 Rent. Therefore, 

2. For what may one Diſtrain? 
A Landlord may Diſtrain of Common Right for Rent-Service, p. & stud. 
and all Manner of Services, or for a Rent reſerved upon a Gift in Dial. z. eb. g. 
Tail, Leaſe for Life, or Years, or at Will, tho' there be no Clauſe LED 
of Diſtreſs in the Leaſe, that he reſerves the Reverſion to 

himfelf. Therefore, tho the Diſtreſs is reſerved, if the Rent is un- 
paid for Ten Days, &c. yet the Leſſor may diſtrain the next Day af- 
ter it is due. For the Words are Affirmative, — — 


which is of Common But a Man may not reſtrain for Rent 
after the Leaſe is [ Yet ſee the Statute infra. ] One cannot 
diſtrain upon a F in Fee for Rent, unleſs a is expre 
iy ves in Gs Dees nor for Þ Debt, Treſpaſs, c. Pr. & stud. 


14 


.* — — * 2225 — — — _ ain 


190 


D 

a. 
1R 

: 6 


An Inſtitute of the L Book II. 


3. ADiſtreſi may be of ſeveral Thinzs, but not of all Thi 
* 47- Tifre taken *for Rene mule I. . 45 Thing 8 e 
Property is in ſome either General or Special, | See chap. 5 
1e T — Dogs, Conies, and Things Res Nature —__ 22 
ſtrained. But 2. When one is ridi on a Horſe, or hath an Ax in 
his Hand cutting down Wood, or * one carries any Thing about 
Him, theſe cannot be diſtrained. But a Horſe with the Rider on it 
may be diſtrained Damage feaſam, and led to the Pound with the 
* 1 Sid. 422, Rider upon Him. QOxere. 3. Valuable Things that are in f Trade 
73 tu 4%. ſhall not be diſtrained for Rent; as a Horſe that is ſhooing in a 
„ &b. Smith's Shop ſhall not be diſtrained for the Rent of the Shop, nor a 
Horſe in a Inn, nor Materials in a Weavers or "Taylor's Shop for 
making Cloth or a Garment, nor Sacks of Corn or Meal in a Mill, 
for the Rent thereof. For the Common Preſumption is, 'That fuch 
TR TIng ane ts: TON, but to Others. For f this Reaſon 
Horſe, (5c. put out to Paſture by way of Agiſtment (becauſe it is 
coded to lng to hoGnenr of Os Gnarls an be diſtrained. 
t 2 ventr. 30. If He is put in but for a Night by Leave of the and Leflce, 


8 yet the Leſſor may diſtrain him. Goods in a Fair or Market ſhall 


641, 642. Not be diſtrained, for they are brought thither for the Good of the 
ny But if they are driving to Market, and by the Way they 

re put into Paſture, otherwiſe. 1 bog — th; 
or "Tools of one's Profeſſion, | 


1 Inſt. 47. 
& b. 


— _ 890d a plight as it was at the Time of the Diſtreſs taken, So Vic- 


is not u 
EST to be diftrained ; if there are other 
Beaſts or Things beſides which may be diſtrained. But for Damage- 
Feaſant all thats may be diftrained.” And indeed this Order is ſeldom 
obſerved ; for — are fore d to ſubmit to the Pleaſure of their 
Landlords, becauſe the R would be worſe than the Diſeaſe. 
1 Inſt. 47. 6. v Furnaces, Cc. fixed to the Freehold (tho the Tenant might re- 
move them as His own the 'Term) Doors upon the Hinges, 
the Windows of the Houſe, cannot be es % 7. Beaſts of a 
Stranzer that Eſcape into the Landlord's Ground may * diſtrained 
for Rent, tho they have not been Levant and Chachant, i. e. tho 
they have not been in the Ground for a good Space of Time, or fo 
long as to have /aiz down and roſe up again to Feed. Otherwiſe if 
the Tenant LC PENS 
Reaſon whereof the Beaſts come upon the Land. 


By the Statute 7 Ann. chap. 12. The Goods of an Embaſſador or 
other publick ir, of or of bis Servants, ſhall not be diftrained : 
I /o, the Diſtreſs is void. 


4 4. How 
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4. How muſt a Bug be made? 

A Diftreſs muſt be made on the Land or Premiſſes, not when the 
Goods are removed from the Premiſſes. [But ſee the Statute infra.] 

If Lands lay in ® ſeveral Counties one may Diſtrain in one Coun- *: Int.r53h. 
iy tor ths while ta One cannot break open Gates, or throw 1+ 61 . 
down an Inclofure to take a Diſtreſs. He may enter into the Te- ; Rep. go. 
nant's Houſe, if the Doors are open, otherwiſe not. 

A Diſtreſs muſt be made in this Mazxer. A Diſtreſs taken by One 
or his Bailift or Servant, of b li Cattle for Rent arrear, &c. muſt — 
be brought to a Common Pound within three Miles in the fame ** 

County ; or the Landlord may keep it in an open Place in his own 

Ground, or the Ground of another by his Conſent. If the Cattle are 

heyt.in 6 Qua Prank, the Landiond need not give Notice to the 

Owner to Fecd them, but the Owner is to take Notice at his Peril. 
If they are kept in any other open Place, He muſt give Notice to the 
— that He may give them Food; and then if the Cattle die for 
want of Food, He that was Diſtrained ſhall bear the Loſs, and the 
Landlord may Diſtrain again for the ſame Rent or Duty. Both theſe 
are Pounds Overt or Open, tho there is a Difference as to Notice of 
giving the Cattle Food. One may alſo impound Cattle in Pound Co- 
vert or Cloſe, as in ſome Part of one's own Houſe, (5c. but then the 
Cattle are to be fed at the Peril of the Lend without any Satif- 
faction for it. He that Diſtraineth Cattle cannot © Work them, or or 22 cro. 145, ” 
Uſe them, un leſs for the Benefit of the Owner; as by Milking a Cow 
diſtrained, &c. for He hath no in them. But Cattle taken 

in Vit bernam may be uſed. [Sce Of Replevin, Book 4. chap. 4.] 

When one takes a Diſtreſs of Dead or 4 Inanimate Things, as * raft 47. 
Houſhold Goods, &c. They muſt be impounded in a Houſe, or 

other Pound Covert within Three Miles in the ſame County. For 

if they are put in a Pound Overt, and Damaged and Stollen, the 
Landlord muſt Anſwer for them; as He muſt Anſwer, if He him- 

ſelf doth any Harm to them, or to any other Diſtreſs. | 

— A Dilies for Raw emant be in the * Mighe, otherwiſe for Da- — 
age-Feaſant, leſt the Beaſts ſhould eſcape before they are taken. => 
[5x great Cn, hp-9.0r 9 Bu x] | 

5. Of Replevis and Reſcons 

1. A Replevin, ( Replegiare, d Re and Plegiare, f to Redeliver * rInſt.145b 
re 
and is a Re. deliverance of it, that the Thing Diſtrained may re- 
main with the firſt Poſſeſſor upon Security given by Him to try the 
Right with the Diſtrainer, and to Anſwer him in a Courſe of Law. 
[ See Of Replevin, Book . chap. ] 

2. 8 Reſcous (from Reſcourrer, Recuperare) is a Refiſtance and a 5 ilnft160b; | 
Reſcuing of any Thing (or of a Perſon arreſted ) and procu » bd 
P 5 
cannot bea Reſcumt. If a Diſtreſs is taken ® without Canſe, as where no * : Ing. 47. b. 
Rent is due; or where one Diſtrains out of his Fee; or (if in his Fee) 1 
in the Highway; or Diſtrains Aueria Curucæ, where there is a ſuſſi- 
cient Diſtreſs beſides; or if the Landlord Diſtrains any Thing that is | 
not Diſtrainable; one may make Reſcous: This may be done by the 
Tenant, when any Thing of his is wrongfully Dihrain d; —_ 

Stranger when his Goods are Diſtrain'd without Cauſe, Oc. If 
Diſtreſs was made upon i Good Cauſe, the Owner cannot Refs ue 


— ay — 2 r — 22 — 2 - -» —— 4 
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2 lod 0, until the Cattle are Im 


_*2 Inſt. 107. If a Landlord Diſtrains Two or Three Oxen, Oc. for Twelve 
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them as they are going to the Pound. And tho' the Diftrefs was with- 
out Cauſe, yet if it is impounded, the Owner cannot break the Pound 
and take away the Diſtreſs. If He doth, the Party Diſtraining may 
have his Action, and Re- take the Diſtreſs where-ever He finds it, and 
Impound it again. But in Damage-Feafſant, if the Pound Door is 
unlock d, the Owner may take them out. If the Cattle Diſtrained, 
22 as they are Driving to the Pound, go into the k Houſe of the Ow- 
ner, and the Owner do not deliver them upon I d, it is a Ne, 
cons in Law. For there is a Neſcous in Law as well as in Deed. If 
the Landlord comes to Diſtrain Cattle which he ſeeth upon the 
Ground, and the Tenant, or any other (to prevent the Landlord 
from Diſtraining) drives the Cattle off the Ground; yet the Landlord 
may make freſh Purſuit and Diſtrain them. ¶ Sce the 8 Aun. ch. 17. 
poft.] Otherwiſe for Damage-Feaſant; for the Diſtreſs mult be while 
— Damoge-Feaſant. [See Of Reſcoms, Book 3. chap. 3. 
A _ If the Owner of the Cattle l before Diſtreſs Texders his Rent, if 
s Rep. 141, A Diſtreſs is afterwards taken notwithſtanding the Tender, it is wrong- 
dc. ful, and He may make Re/coms. But if He Tender after Diſtre 
and before the Impounding, the Owner cannot Reſcue them ; for 
the 'Taking was lawful, tho' the Detainer is wrongful. A Tender 
after the Impounding, makes neither the one nor the other wrong- 
ful; for then it cometh too late. The ſame Law for Damage- 
Fraſam, if before the Diſtreſs there is a Tender of ſufficient A- 
76 mends. ® And in Damage-Feaſant the Party may Tender Amends 
pounded ; and then the Detainer is unlaw- 


ful. [ See the 21 Fac. 1. chap. 25. For Relief of Patentees, Cc. 
of Crown Lands and Dutchy Lands, Oc. in Cafes of Default for 
Non payment of Rent, (5c.] „ - 
A Tender of Amends to a Bailiff is not Good, for He cannot de- 
liver the Diſtreſs once taken. ¶ See of Tender, ante, and the 2 JF. 
& M. chap. Fo in fine, infra.] 1 5 3 = | 
Of * znreaſonable Diſtreſſes; See the Statute of Marlby. 4. or 
52 H. 3. chap. 4. and 2 Inſt. 107. Concerning Diftreſſes and Tender. 


3 Pence, or ſuch ſmall Sum, and the Owner brings a Replevy, and 


the Landlord avows the Taking of Them for the Twelve- pence, 5c. 
the Landlord ſhall be fined, and the Party may have his Action on . 

the Statute; provided there was other Diſtreſs upon the Land holden 

of leſs Value. e TE 


By Marlbr. 15. or 52 H. 3. chap. 15. Nome (except the King) ſhall 
take a Diſtreſs out of his Fee, or in the King's 2 or in the 


Common Street. For all the King's Subjects ought to have a Free Paß 
ſage to Fairs and Markets. | See the 3 Ed. 1. chap. 16. and 17.] 


See the 32 H. 8. chap. 37. For Recovery of Arrearages of Rents 
by Executers and Admimftrators ; and by the Husband for Rent 
due in the Right and Lifc-time of his Wife; and the Remedy for 
Rent where the Eſtate was for the Life of another that is Dead. 

And for the Expoſition of this Act, 1 Hat. 162. a. & b. 
5 | By 


— 


Quicguid in Excefſu Actum eft, lege Probibetur. 2 Inſt. 20. 


— 


Ch. 2. Laws of England. 


193 


By the 1 & 2 Ph. & M. chap. 12. No Diſtreſs of Cartle ſhall be 
Driven out of the Hundred where it is taken, except to a Pound- 
Overt within the ſame Shire ; nor above Three Miles diſtant from the 
Place where it was taken, nor ſhall it be Impounded in ſeveral 


Places, in Pain of Five Pounds and Treble Damages. And no 
Perſon ſhall take above Four Pence for Impounding, under the 


like Penalty, any Preſcription notwithſtandi - [Sce again Marlbr 
or 52 H. 3. chap. 4. and 2 Nfl. 106.] * * 


See the 22 Car. 2. chap. 6. 22 & 23 Car. 2. chap. 24. 10 Ann. 
chap. 18. Concerning Fee-Farm Rents. 

There are two Excellent Statutes for R 
ſtreſſes, (o.) the 2 V. CM. SI. 1. chap. 5. and the 8 Aun. ch. 17. 
which have altered the Common Law, . are now the Rule in 
Practice. Diſtreſſes were not to be Sold before, but only to be De- 
tained as Pledges for inforcing the Payment of Rent ; the Perſons 
Diſtraining having little Relief thereby. But 0 


By the 2 W. & M. chap. 5. n 


not within Five Days p Diſtreſs for Rent due upon any De- 
miſe, Leaſe or Contract whatſoever, and Notice of the Canſe there- 
of, left at the moſt Notorious Place of the Premiſſes; Replevy the 
fame with ſufficient Security, to be given to the Sheriff, according to 
Law, the Perſon Diftraining may with the 
or — of the Hundred or Place where, &c. — 
ys 14 


the Diſtreſs 


3 then (ell 


plus in the Officers Hand for the Owner*s Uſe. 

And whereas no Sheaves or Shocks of Corn or Corn looſe in the 
Straw, or Hay in any Barn or Granary 22 any Hovel, Stack 
or Rick, &c. tonld by the Law be De ſhall be lawful to 
Diftrain for Rent arrear any ſuch Sheaves, &c. and to lock 
Detain the ſame in the Place, (for they cannot be R 


but 
muſt be Secured upon the Land) where it ſhall be found, — it be 
Replecied, &c. In Default wheredf to hk the ſame er Appraiſe- 


ment; as aforeſaid. 


If a Landlord comes into a Houſe and ſeiſes upon ſome Goods as a 
' Diſtreſs, in the Name of all the Goods in the Houſe, That is a good 
Seiſure of all. But the Goods muſt be removed immediately by the 


it no Rent due, the 1 of the Goods Diſtrained may Recover 
| double Value of the Goods Diſtrained, with full Coſts. 


Note, That the Goods muſt be Sold as well as Diſtrained, other- 
wiſe no Action for the double Value. 


pom any 


of Rents by Di- 


aiſed by Two per praiſers, to be ſworn by ſuch Sheriff or 
ſame towards Sati action of the Rent 
— Charges of the Dill and Appraiſment ; leaving the Over- 


and 


ute, except Corn or Hay. The Appraiſement and Sale cannot 
be d afer Fe Ber. 


To pad Ten Difeeſs and Sole fhall be made where there 


Pound-Breach, or Reſcous of Goods or Chattels Di- 
ftrained for Rent, the Party * in a Special Aion of the Caſe, 


U nder-Sheriff; 
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Sled an recover his Treble Damages and Coſts. See Latw. 214, 215. 
4 Mod. from 385. to 395.] 

By the 8 Ann. chap. 17. No Goods or Chattels being on any Meſc 
ſnages, Lands, &c. leaſed for Life or Lives, Term of Tears, at Will, 
or ctherwiſe, hall be taken by Vertue of any Execution, or Extended, 
unleſi the Party at whoſe Suit the ſaid abs is ſued out, ſhall 
before the . of ſuch Goods, &c. pay the Landlord one Tear r 
Rent, if due; and then the Party may proceed to execute bis Fudg- 
ment. And the Sheriff, &c. is to levy and pay the Plaintiff, as 
well tbe Money ſo jo fs for Rent, as the Execution- Money. But 
nothing in this Ac ſball extend to Prejudice the King in lecying 
| Debrs, 33 &c. due to the King. 

F any Tenam for Life, Tears, at Will, or otherwiſe, fraudulently 
* the Goods from the Demi ſed Premi es, with Intent to 
— vent the Landlord from Diſtraining, the Landlord may within 

ive Days take and ſeiſe ſuch Goods where-ever they ſhall be found, 
as a Diſtreſs for the Arrears of Rent, and may diſpoſe and ſell the 
— as if ſuch Goods had been Diſtrai ned upon the Demiſed Pre- 
miſſes. Provided the ſaid Goods were not Sold Bona Fide for va- 
W Conſideration @ ſuch Seiſure. 

ion of Debt may be brought for Rent upon a Leaſe for 
Lie. as upon 4 Loud fo Then.” Which could not be at Com- 
mon Law. 
Perſon having Rent in Arrear due any Leaſe Deter- 

WE. may within Six Calendar Months 2 the Determination 
7 fach 228 the Landlord's Title and Poſſeſſn of the 
| Tenant, Diftrain 2 ſuch Arrears in the ſame Manner, as He 
might have done if ſuch Leaſe had not been Determined. 4 

1 Diftreſſes —4 made fhall be liable b % feed Sk, te. as 
Directed by the 2 W. & M. before-menti 


6. 'There may be an ane if 
| Rent. | 
* rInſt.147.h. 1. An portiomment (from Portio, 
1 or Diviſion 14 the Rent, which is Divi 


. r fps Bun Fon 
I A.0 


9 
8 r 1 ing out 


1343136. very, Surrender, Forfeiture of Part, Gc. Regularly a Rent- 


Charge, cannot be apportion'd, or 'Things that are Entire. 
Concerning the Apportionment of Rents, there is a Difference 


betwixt the — and Reſervation of a Rent. For if a Man is 


8 one in Fee- ſimple, the other in Fee-tail, and 
Deed Grants a Rent out of both, and Dieth, the Land in 
al i. Diſcharged, and the Land in Fee remains charged with 
the whole Rent. For of his own Grant He ſhall not take Advan- 
tage. But if in this Caſe He had Reſeroed a Rent, the Rent ſhould 
be apportion'd, for it is not fit the Donee or Leſſee ſhould be 
charged with the whole Rent. [ See Weſter. z. or che 18 Ed. 1. 
chap. 2. and For the Expoſition thereof, 2 Juſt. 503, 504.] 
y10Rep.rzs. If Landis P Evifted (Recovered by Law) or if the Leaſe deter- 
mines before the legal Time of Payment, no Rent ſhall be paid. 
For it ſhall not be apportion'd in Reſpect of Parr of the Time, as 
of pode bone ba 4 of 
But Apporticament of Aras is whually fetticd by Covenants, 


4 2, J Ex- 


* 
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r lb Terms of 


— is where One hath « 


Common Appendant, Rent or Service going out the Law, v. 
He the Land to which it is A ny, Eves 


the Rent or Service iſſueth. So then Exri niſbment of Rent is @ . Be l 


39 


of a Rent by Purchaſe of the Land. For no one can have 
a Rent going out of his own Land. He that hath as high and per- 
durable Eſtate as well in the Land as in the Rent iſſuing out of the 
ſame Land, there the Rent is extin& ; Otherwiſe not. 

r If one hath a Rexr-Ch e to Him and His Heirs, iſſuing out of Lit. 2:2. 
certain Land, If He purchaſes any Parcel of the Land to Him and 1 Ini 148. a. 
His Heirs, all the Rent-Charge is Extinct. The Rent is entire and 
againſt Common Right, and iſſues out of every Part of the Land. 
But if the Rent-Charge be Determin d by Act of God or the Law, 
the Grantee may have a Writ of Annuity. However, if the Gran- 
tee of a Rent-Charge purchaſes Parcel of the Land, and the Gran- 
tor by his Deed, reciting the ſaid Purchaſe of Part, * granteth that . pa 
He may Diſtrain for the ſame Rent in the Reſidue of the Land, this 148. 
amounteth to a New Grant. But if One that hath a ern 
vice ſes Parcel of the Land out of which the Rent is iſſuing, 1 Int. 148. 
this ſhall not Extinguiſh All, but for that Parcel. For in ſuch Cafe * * > 
a Rent-Service may be Apportion'd acc to the Value of the 
a as Efe by _— * 1. ante, under the Title Of 
an E y of Court-R 

K „an Oo I NAY 
„ ; Rent is faſpended in the Whole, and ſhall 
not be d for any Part. 
enn 
not be Extinet by the Forfe:tzre of Part, but apportion d,; for no Man 
ſhall take Advantage of his own Wrong. 
 Hithertoof Tenuret and Services, (viz.) Grand Serjeamty, Frank- 
almoign, Fealty, Socage and Rents. 


V. An? ty is an Yearl 9 Of an An- 
to another in F , Fee-tail, for Life or Years, charging ..—; 
the Perſon of the Grantor only. But not only the Grantee, but His pan 2 
Heir, and His and Their Grantee in Fee ſhall have a Writ of Annuity. 1 Int. 144 b. 
Yet if a Rent-Charge is g to One and His Heirs, He thall not . Ro Abr. 
have a Writ of Annuity againſt the Heir of the Grantor, tho He hath *** 
Aſſets; unleſs the Grant is for Him and His Heirs. It may be grant- 
ed by « Corporation. No Freehold is charged therewith ; which » : Inſt 20. a. 
ſhews the Difference betwixt an Annuity and a Rent-Charge. There- Pr. & bas. 
fore a Rent-Charge is preferable to a Grant of an Annuity. * 
hen oe eee 
fician, Lawyer, * oro Con to tor, » Plowd. 456. 
the Grantor dieth, 2 not ceaſe; tho no Advice or 
Counſel can be given to the Grantor that is dead. 
An Annuity to a Corporation is not Mortmain ; cannot 
be d entailed; ſhall not be © Aſſets in the Hands of the Heir, to whom * 1 Inf. 2. b. 
it deſcends ; ſhall not be taken in Execution upon a Statute-Mer- * ng 
chant, Staple or Elegit, tuners” 5's 412 
30. 


* 
. * 


„„ 


* Nullus Conmoduns copere foreſt de Injuria ius Propria. 1 Init. 148. b. 


— — 
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*11nſt.:92-bÞ A Releaſe of all Actions © before the Annuity is behind, ſhall not 


. 
For Recovery of an Annuity no Action lieth but a Writ of An- 


| Of Common. VI. © A Common (becauſe it is common to many) is a Profit that 
* Finch 157. a Man _——— It is either Common of Pa- 
ſture, Piſcary, Turbary, or Eftovers. 

# 1. Of Common of Paſture ; and of the Iutereft of the Lord and 

Commoner therein. 
Common of Paſtare is a Right of putting Beaſts to Paſture in 
another Man's Soil. 
+\Inft.c22.a, Of which there are f Four Kinds, (oiz.) Common Appendant, 
2 Inſt. 85,86. Appurtenant, Pur Canſe de Vicinage, and in Groſs. There can be 
_ +ReP-37» no other Sort of Common of Paſture, as by Reaſon of being an In- 
2 125.6 habitant in the Town, Oc. 1. Common Appendant is a Right be- 
Rep. 

| longing to one's Arable Land, of putting Beaſts Commonable into 
another's Ground to Feed there. The Commencement or Common 
Appendant was thus, When a Lord enfeoff d Another with Arable 
Land to hold of Him in Socage (i. e. By Service of the Plough) 
'The Feoffee for the Maintenance of His Service had of Courſe, as 
implied in the Feoffment, Common in the Lord's Waſtes for his Cat- 

tle which ploughed and manured his Land. This was for the Main- 

tenance and Advancement of Tillage, which is much reſpected and 
favoured in Law. So that Commozable Beaſts are thoſe which are 
employed for the Maintenance of the Plough, as Horſe or Ox, Kine 
and Sheep to Compoſt the Land. It is of Common Right, and one 
nceds not to preſcribe for it, tho' it muſt be by Uſage Time out of 


Mind; but then it is ſufficient to ſay, That it is only int to 
antient Arable Land; and is on Cattle to Manure the Land. 
It cannot be Appendant to a „ Meadow, or Paſture, unleſs the 


Houſe is built on the Land, and the Meadow or Paſture were 
Arable at the Beginning. For tho' it is Meadow or Paſture, yet it is 
: 5 :Roll.Abr. eſteemed as Arable, becauſe it may be ploughed. 8 This Sort of 
397, 398 Common may be throughout the Year; or limited to a certain Time 
or on Condition ; to a certain Number of Beaſts by Uſage ; tho it is 

in its own Nature without Number, becauſe one muſt have ſufficient 

Paſture for his Beaſts ; and Meaſwrable according to the Quality and 

Quantity of the Freehold, to which one Claims Common Appen- 

dant. Regularly this Commoner may not Uſe the Common, but 

with his own proper Beaſts that are Levant and Conchant on the 

Land. He may not Azift the Beaſts of a Stranger, but He may put 

in the Beaſts of a Stranger if He hath any Temporary or Special Pro- 
2 y in them; as if he borrows or hires them to Com 
Terms of See 


poſt the Land. 
Of Apportioriment of Common, infra.] 2. Common bh p purte- 


the Law, v. amt is a Common belonging to an Eſtate for all Manner of Beaſts 
"Int. 122. . Commonable or not Commonable, as Hogs, Goats (not Geeſe) cc. 
2 Saund. 327. If He that has ſuch Common in the Beaſts of Another; He is a 
Plone. 161. Treſpaſſer. Common A t and Appurtenant are often Con- 
founded, but they differ in ſeveral Particulars. Common A4ppurte- 


" Argumentum 6 Diviſions eft Forriſſanum in Fure. 6 Rep. 60. 


= 
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nant may be 10/6 © Houſe — r IN 37s 
Land ought to be preſcribed for by Mord, as againſt * ** 
Common Right ; Altho it ie may be created at this Day by Gram; — 
and it may be ſevered from the Land to which it is 
By * purchaſing Part of the Land, this Common cannot be appor- 1nd. 122.4. 
tion d; Otherwiſe by Alienation of Part. Now Common Appendam 4Rep 37,38. 
(as hath been faid) belongs only to Arable Land; for Commonable _ 1 
Beaſts only; ; is of Common Right; cannot be created at this is Day ; 
may be Apporticaid. [See Poſtea.] 3. I. 2 of 
I Yicinage (becauſe Of Neighbourhood) is a Sort n 
dant, 62 is where the Tevants of Two Lend 2 
Two Towns lying next to one another) — uſed Time out of 

Mind to have Common promiſcuouſly and ® proportionably to their « 
Extent of Common on both Sides 318 * 


monable. No Man can put his Beaſts therein; a arrears 
of themſelves from one Field to another, by Reaſon of the Nei 

bourhood. And this the Law ſuffers to prevent Suits in open 4 

tries. Now this Sort of Common being but an * Excuſe for Treſ- a Intl 222. 

paſs, one Town or Manor, where the Waſtes of Two Lords lie to-“ Rep. 38. 

gethcr, may Encloſe againſt the other. ¶ For Shack Common in the 

County of Norfolk, See 7 Rep. 5.] 4 Common iz © Groſs is a Li- 1 lng. 30. be 

berry of Commonin —_—_ alone without Land by Deed, 1 

r Mind. , 

Smet he Comme in Gre: 

Of Common endanr, enant, and in Groſs, Some are 

for a Certain Num directly (as for Ten 1 
2 (vis. ) br ſuch as are Levant and Couchant on the 

Some Uncertain, as Common Sans Number in Groſs ; and 

Se Ter ef to Log may have Common there alſo. This 

Common cannot be Divided or Apportioned, nor give a Woman Ti- 

tle of Dower. Common A - page Spd be limited to a 1 Inſt. 122.4. 

certain Number. But Common Appurtenant muſt always be for * Koll. Abr. 

thoſe that are Levant and Couchant. It is called Common Sans 

Number, becauſe it is uncertain how many they are to be; there be 

ing more in ſome Years than others. 
4 New erected Cottages, tho they have Four Acres of Ground  : Ind. 145; 

laid to them, ought not to have Common in the Waſte of the 

Lord. 


Further, In Common of Paſture, there is an Intereſt of the Lord, 

and an Intereſt of the Commoner. 
I. As to the [ntereſ of the Lord. „Ie Lord of « Manor ſeifed of - 2a 1328 
the Waſtes in which the 'Tenants have Common may Depaſture there 
of Common Right. A Preſcription to exclude him is againſt Law. 
His Right is implied in the firſt Grant, tho' one may preſcribe againſt 
the Lord or Owner of the Soil, from ſuch a Day to ſuch a Day, or 
in ſuch a particular Place, and fo exclude the Owner. «IF the Tord 8 
Grants Common San Number, yet there muſt be left ſufficient Com- 396, 399. 
mon far the Landis own Brafks. If a Commoner * furchargeth the : 1 Saund 
Common, i. e. if He puts in more Beaſts than He ought, the Lord 343. 
ma Diſtrain. He may make a Pond on the Common, if there is 
Common luft [See 43 Elis. chap. 1.] He may have «grep. nr; 
an Action of Treſpaſs done in the Waſte or Common, be it Little or 
Great. 25 
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By the Statute of Merton, or 20 H. 3. chap. 4. hs 

againſt his Tenants, (i. e. the Lord may encloſe Part of the 
= aſte, Tell and Paſtures, for Himſelf, and Diſcharge it from be- 
ing Common ; if He leaves Common ſufficient, &c. 


* 2 Inſt. 86, * But there is no Approvement by this Act a Common ia 
57474: 5. Groſs, & c. For the Words of the Act are, That They ſhall have as 
much Paſture as ſuſſicet h for their Tenements. 


By Wet. 2. or 13 Ed. 1. chap. 46. The Statute of Merton ſhall 
not only Bind the Lord s Tenants, but Neighbours alſo, which claim 
Common of Paſture, as Appendant or Appurtenant, to their Tene- 
ments. And none ſhall be aggrieved by Mrit for Common of Paſture, 


by Occaſion of a Miud-mill, Sheep-cote, Davy, — of a Court 
neceſſary, Curtilage, &c. 


RC” - Y This the Lord may do; and it the Lord hath Common in a 
5 Tenant's Ground, the Tenant may Approve, forthe Lord ina Neigh- 

Ir. - 
A Cow-Houfe, a Houſe for Dwelling of a Beaſt-Keeper, for the 
ſafe Cuſtody of the Beaſts feeding there, Cc. bs wikis the Bynity of 
the Statute, tho' ſufficient Common is not left. 


The Act ſays further, I (upon juft Title of Approvement) do 

male a Ditch or Hedge for 28 which afterwards is thrown 
Down by Perſons unknown, the Town adjoining may be Diſtrained 
to make ſuch Ditch or Hedge at their own Coſts, &c. [See 1 Georg, 
1. chap. 48. 6 Georg. 1. chap. 16. See alto 2 ß. 474, Ge] 


— Theſe Statutes are coofirmed by the 3 Ed. 6. chap 2 


Damages given. 
[See 22 Ed. N. 35 H. 8. — 17. the Enclo- 
ſure of a Foreſt or C CEO . and for Ob- 


ſervations on thoſe Ads, See the 8 Rep. 136, 137, 138.] 


See 12 Ann. chap. 4. Sefl. 1. For making Inchfures of ſome Part 
of the Common A in the Weſt-· Riding in the County of York, 
for the Endowment of poor Vicaridges and Chapelries for the * 
Support of their Miniſters. 


2. The ba Aman 
lowing with Reſpect to the Lord, a Stranger, and other Commoners. 
21 Roll. Abr. 1. As to the Lord; tho it is not the Commoner's Common * until 
406 His Cattle hath taken the Graſs with their Mouths ; yet He may 
* > Inſt. 88. 2 break Down an Incloſure, if the Lord doth encloſe Part and leaves 
» : Roll. Abr. not ſufficient Common in the Reſidue. b If the Lord plows the 
"_ Land and ſows it, yet the Commoner may put in his Cattle, and 
juſtify the ſame, becauſe the Lord hath begun to do Wrong. If the 

* 2 Cro, 271, Lord eretts a © Rick of Hay in the Common, and the Commoner's 
— Beaſts eat the Hay, it is juſtifiable. Neither can the Lord chaſe the 
"Roafls fr the Warne dane by Hank By the fame Reaſon that the 
Lord may erect one Stack, He may erect Twenty, and fo Defeat his 
5 own 
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own Grant. If the Lord makes 4 Con Burroughs inthe Common „ell. Abr. 


and ſtores them with Conies, altho e had no Warren, the Commo- 5 

ners cannot juſtify the Killing of ham, but each Commoner may 

being bs Alden the Damage. If the Lord © Surcharges the Com- F. N. B. 
mon, the Commoner may not Diſtrain them Damaze-Feaſant in his 225 

own oe ol, unleſs To 8 but He may . an Action. The 

Lord may not dig Pits for Gravel or Coal; for the Statutes afore- . id. 106. 

ſaid allow 8 only Encloſure. The Lord s without . 1 Roll. Abr. 

Preſcription may Agiſt the Cattle of a Stranger. 2. As to Kran- 396. 


gers. A Commoner may Diſtrain Their Beaſts b Damage-Feaſant % Rep. 112, 


in his own Name; or every Commoner may have an Action of the 113. 

Caſe ; For the Beaſts may be gone before they can be taken Damage- 4 — 
Feaſant. 13s Hen aut ove an Aﬀiie for overy Gans Tiers, but © 
for ſuch He hath loſt his Common. If a comes 
and takes away the i Turf, the Lord only has an Action; but the , gol. Abr. 


and thereby impairing his Common. A Commoner may Licence a 
tr Pod 2 ſuch a Number of Beaſts as 
He himſelf might have done, to manure His Land; but He cannot 
Agiſt, or take in the Beaſts of a Stranger for Money. 3 As to other 


Houſe on the Common, every Commoner hath his Kaon for his 
private Damage. A Preſentment in the Leet for ſuch an Enclofure 
to the Common Nuſance of the Inhabitants, is void; for it is no 
Publick or Common Nufance. If a Commoner hath Common for 
Ten Bealts, and He put- in more, the Surpluſage beyond the Ten 
for Damage-Feafant by any other 
y ought not to be by Preſentment 


Ane I DINE TY ments Got 
of Another Commoner. [Sce 13 Ed. 1. chap. 46. Concerning 4p- 
„ ante. And For the Intereſt and Power of a Commoner 
| more at e. See Bride. 10, 11. Godb. 123, 124. 2 Leon. 201, 
202. 1 Roll. Abride. 405.] 

The Writ of Admeafwement of Paſture is diſuſed; and the Com- 
c 


Tc 
The of Common as well as of Rents is uſually ſet- 
tled by A and fo is Exti en 


Purchaſe of Part of the Land) — by Covenants. I But if '4 Rep. 37, 
there are no Covenants, Common Appendant ſhall be apportion d 3% 4 
of Courſe ( not extinguiſhed) upon Purchaſe of Part of the Land; 1138. 
becauſe it is of Common Right. But no other Common upon Pur- 1 Inſt. 122. a. 
chaſe without Particular Agreement. Common Appendant and 8 * 
Appurtenant ſhall Both be apportion d by Alienation of Part of the , 

Land, to which Common is Appendant or Appurtenant. A Re- 

teaſe of Common in One Acre is an Exringuiſbment of the whole 
Common. Unity of Poſſeſſion of the whole Land to which, &c. 

and of the whole Land in which, c. makes an Extinguilhment 

Avon Of Apportionment and Extin- 


ing Stone-Horſes and 


Com- 


Commoner may have his Action for Entering with Horſes and Carts, $9, 398, 40% 


Commoners ; k If any Commoner encloſes the Common, or builds a ep. 113. 
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Commons, Cc. every Year. See alfo 4 Inft. 309, 310. The 8 Elia. 
chap. 8. Excepts Stone-Horſes above 'Thirteen Hands High in the 
Fen Grounds, &c. The 21 Fac. 1. ch. 20. Enacts, That the 32 H. 8. 
chap. 13. ſhall not extend to the County of Corneal. See the 
22 Ed. 4. chap. 17. 35 H. 8. chap. 17. 13 Eliz. chap. 25. C 18. For 
Preſervation of Woods. 
Thus of Common of Paſture. 5 
2. Common of Piſcary is a Liberty of Fiſhing in another Man's 
Waters. And if one Claims to have a Common of Piſcary or Free- 


"1Inft.122-2 F; ing to himſelf, it is againſt Law, and the ® Owner ſhall Fiſh 


122 there. But one may Preſcribe to have a Separate Right of Fiſhing 
1 Saund. 251 · in ſuch a Water, and the Owner of the Soil may there be excluded. 
und. 326: And if one does Grant® S-paralem Piſcariam, the Soil doth not paſs 
nor the Water, but only a particular Right of Fiſhing. And if one 
Grants his Vater, the Soil doth not paſs, but only the Piſcary with- 
*11r.164.d. in the Water. A Piſcary o incertain (as a Common Sant Number) 
= —_ be Divided amongſt Coparceners. | Sce of Coparceners, ch. i. 
„luft. oo, p Any Man may make Fiſh-ponds) Vicers or Viviers) in His Own 
RC. Ground, becauſe it is Matter of Profit, and for Increafe of Victuals. 
[Gee the Statutes of Vet. 1. chap. 20. or 3 Ed. 1. chap. 20. 5 Eliz. 
chap. 21. 220 23 Car. 2. chap. 25. 4& 5IW.& M. ch. 23. 13G 14 
TV. z. chap. . 9 Ann. chap. 26. 12 Ann. chap. . 1 Georg. 1. chap. 16. 
Concerning the Diſtruct ion of Fiſh in ſeveral Matera, &c. But Ki- 
acts or Open I/ears are forbid by the Common Law. [ See Magna 

Charta, chap. 23.] a 
3. Common of Turbary (from Turba, an Old Latin Word for 
Tarf) is a Licence to dig Turf upon another's Ground, or in the 
Lord's Waſte. The Owner of the Soil cannot be excluded. It muſt 
„A Rep. 37. be Appendant to an 4 Houſe, not to Land; for Turfs are to be ſpent 
or burnt in a Houſe. It alſo may be Appurtenam, or in Groſs. 


- » 11: 4.b. * But this Right of Digging Turf does not convey the Land, nor the 


Trees, Mines, &c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, &c. which may be eafily underſtood by — 
has been already ſaid concerning Turbary. 
' 1 Inft.qi.b. 4, Common of Fftovers, when reſtrained to Woods, is a Right 
. taking Wood out of another's Woods for Houſe-bote, Plough- bote, 
and Hay-bote. Eſtover in the French, and Bote in the Saxom Lan- 
guage in this Caſe denote Allowance, Compenſation or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to give 
to Boot. Houſe-bote is a Right of taking Timber to Build or Repair 
the Houſe, or of taking Wood to Burn in the Houſe, which is alſo 
called Fire-bote. Plongh-bote is a Right to take Wood to Repair 
Ploughs, Carts, Harrows ; and for making Rakes, Forks, &c. Hay- 
bote or Hedge-bete is a Right to take Wood to Repair Hedges, Pales, 
Gates and Stiles to ſecure Encloſures. [See Of an Eftate for Life 
and Mart, chap. 1. ante.] 
' 4Rep.S7, If I Grant to one Effovers to Burn in his Houſe, or if He hath it 
" by Preſcription, and He only alters the Rooms and Chambers of 
his Houſe at his own Coſt, without making new Chimneys, by 
which a Prejudice may come to the Cunarel the Word, ar hottie 
builds new Chimneys, or maketh a New Addition to his Old Houſe, 
He ſhall not loſe his Preſeription. But He cannot ſpend any of the 
5 0 


vn. A Way (Chimin) here is a Right of going over another Of var 
Man's Ground. 

Ways may be Divided into Private, Common and the King's High- 
way. 1.* A Private Way is a Private Paſſage leading from one * Ventr. 
certain Place to another, as from a Houſe to Church, to a Private = 
Houſe, Village, or to the Fields. This is to be by the Vi 
lage or Hamlet, or ſometimes by a Particular Perſon. * And TE * (iid. g6 6 
ſtraitned, or if a Bridge which another ought to Repair is decay d, 351 
an Action ee One or  Veatr. 228. 
more may have a Li to Pre ion or by C 
aant. Denen —— to a Houſe or 
Land. 2. A Common Highway is that which leadeth from a Village 
into the Ficlds. The Freehold and the Profits are in him that hath 
the Land next adjoining. And if it be ſtopp d, I have no Remedy 
but by Preſentment or Indictment. An Indictment will alſo lie if it 
is a Y Footway. 3. The King's Highway is that which ':Ventr.208. 
headed from Village to Vithan, «> tees True to True, and ie 
Way for all Travellers, and doth communicate with a great Road, 


c. '[ See of the Krege of the Highways, Book 1. chap. 7.] 


VIIL The Multure of a Mill, (Molicara)isthe Toll that a Miller Of the ul. 
takes for Grinding Corn. This Toll ought to be a to the NM 


Standard. [ See Of Deceit and Cozenage, Book 3. chap. 3. 


IX. A Corody is an Allowance of Meat and Drink, 


ant by one Man to . 
Chamber may be 1 Inſt. 122. a. 
And He that hath the hath but his Ha- 
bitation it iber ; as a Fellow of a College hath but an Ha- 


It app 1 
% Biſhops from Mons feries 


dof Common Right 2 are due to the King out of Every r. x B30. 


Corodies are turm d into P and Money at this Day. [See 
F. N. B. 230, 231, 232. and of Penfions, Title Tibet, and How 
Tithes may be Recovered, a. See alfo the Statute of Circumſpette 
agatis, 13 Ed. i. * 35 8. chap. 19.] 


- Dd | | X. 1. 


2 Koll. Abr. He is U 
* miniſtration or Execution of Juſtice, Oc. [See 12 Rich. 2. c . 2.] 


91. 
3 Cre. 138. Form, and in ſuch Manner as they uſed to be; unleſs the Alteration 


Wo. Preſcribe as an Officer at Common Law may. An ® Infant or Mi- 
* 1 Inft. 3, b nor is not capable of an Office of Stewardſhip 


— 


2022 J. Inſtitute of the Book Il. 


Of Offices. X. 2. Of an Offer end its Natwee, 2. Who is Capable of an Of- 
fice. 3. Where Offices may be Executed by NP. 4- Where 

Officers may be Ouſted. 5. Where Offices may be Forfeited. | 

1. Nn 
Employment under the King, or under a Common Perſon or Sub- 

jet. Such an Office may be of Inheritance in Fee-fimple or Fee- 

Rep 97. tail; or it may be for Life, Years, or at Will. © But Officers of 
Truſt which concern the Adminiſtration of Juſtice cannot be granted 


for Years; for then it would go to the Executors or 


4154 gg a. tors. Ha“ Houſe or Land belong to an Office, by Grant of the 


1 Inſt. 3 b. 2. The © King is Ca ble of an Office, not to Uſe but to Grant. 
$ Rep. 55- But He cannot by Letters Patent erect New Offices with New Fees, 
534, 542. Or grant New Fees to Old Offices. 

61 Ink. 3 b. Every Subjekt is Capable of an Office. But the Grant is t void if 
in ſome Sort of Offices, as thoſe that concern the Ad- 


No Man, tho' never fo Skilful, is capable of a Judicial 

b 11 Rep 4 n Reverfion. Therefore Stewardſhips of Court-Leets cannot — 

1 Inſt. 3. b. granted in Reverſion, becauſe — of Court-Leets are Judicial 
Officers. But Stewardſhips of Court-Barons may be granted in Re- 

verſion ; becauſe thoſe — not Judicial Officers in all Things 

that relate to the Court-Baron. (O.) Miniſterial Offices may be 


ang. 160, Granted in Reverſion. See of Leaſes, ch. 3.] | Where one Officer is 


Crompr. Jur. under the Correction another, 1 
ed to the ſame Perſon. * Antient Offices muſt be in ſuch 


1 is by Act of Parliament. 
„ „ 


An Officer that is conſtituted by Statute, 
than the Statute gives him; for He cannot 


of the Court of a 
Manor, either in Poſſeſſion or Reverſion. [ But „ and fee 
> — Abridg. Title Infants, 774. Sce the 5 Ed. 6. chap. 16, 

c. Infra 

See the 6 Rich. 2. chap. 9. ;H8. chap. 8. Concerning Victuallers. 

See the 13 Car. 2. chap. 1. Title Corporations, Book 1. chap. 8. 
25 Car. 2. chap. 2. Shewing, 'That Officers (having Office Civil or 
Military, Ge.) muſt take . 0. of Allegiance and 
| Receive the Sacrament, Ge r dg are achudged to be ancapable of 
the Office 


[ See Of Qfences Againit the Ffabliſid Charch, Book 3. chap. 3 


By the 1 W.&M. Seſſ. 1. chap. 8. New Oaths of Allegi ance and 

Supremacy appointed are to be taken under like Diſability. See 
70 8 V. z. AA 27 

. 1, chap. 13. Az Abjuration Oath i, added, and in- 

2 Goon all Eccleſiaſtical Per G, admitted to e &c. See 9 Ann. 


chap. 20. For the more eaſy trying the Rights of _ 
4 


—— 


> Officia Fudicialia non Concedantur anteguam uacent. 11 Rep. 4 
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| By the — 2. 1 Georg. 1. ch. 4. 8 Aliens, tho 


made Denizens or Naturaliz'd, are incapable 2 Office of T1 
either Civil or Military. — 


3. Offices may be executed by * | 

— to execute by Himſel or the Deputy of 

Deputy. But ſee of the Under- 1. chap. A 
party is He that Exerciſes the Office in another Man's Right. There 
is a Difference betwixt a Deputy, and an Aſſignee of an Office. F 
an Aſſignee hath an Eſtate or Intereſt in the Office it ſelf, and 
all 'Things in his own Name ; for whom the Greater of che evo 
ſhall not Anſwer, except in Special Caſes. And when an Officer 
| hath Power to make an Aſſignee, He may of Courſe make Deputies. 
Alſo when an Office deſcendeth to an Infant, Ideot, Cc. He may of 
Courſe make a Deputy. But the Su Officers muſt ® Anſwer » nr. & Stud. 
for their Deputies in Civil Actions, it they are not ſufficient to An- Dial. 2. eh. as · 
ſwer Damages. In Criminal Caſes Deputies muſt Anſwer for them- 46. — 
ſelves. [See of Luder- Sheriff, Book 1. chap. 7. and Of a Seward of Fa 114. 
a Court-Baron, Book 4. chap. 1. and bat Officers 0 
ties, 2 Roll. Abridg. 154. 


By the 1 H. 4. chap. 13. and 4 H. 4. chap. 20 1 
trollers in every Port of England, ſhall be Reſident pos their Offices 
in BY Perſon, without making any Deputy. ® 

1 


he 4 H. 4. chap. 21. — FICCIND | 
| not At by Deputy. 


See the 2 H. 6. chap. 10. Concerning Olfcers that may make 


See the 5 Ed.6. chap. 16. Concerning the Sale of a D ation 
of an Office, infra. 8 wy 5 


Jr the 1 W. & M. Seſſ. 1. chap. 18. Diſſenters from the Charcb of 
England choſen to any Parochial Office, who ſcruple the Taking of 
the Oaths, &c. may execute their Office by a Deputy, 10 be allowed 
as the Officer ſhould have been. 

4. The Grantor may lawfully P Onft and Diſcharge his Officer , Inf. 35, 
for Life, Cc. r but a Colla- . & b. 
reral certain Fee; as Bailiff, Receiver, Surveyor, Auditor, &c. the 3 Cr. 59, 60. 
Exerciſes of which are but Labour and e to them. Yet He 
muſt have his Fee. But where the Fees are to be taken out of the 
Profits appertaining to the Grantor within his Office, and where the 
Office it ſelf is profitable to them, there the Grantor cannot dif- 
charge the Officer of his Service. As if a Man doth Grant to another 
the Office of the Stewardſhip of the Courts of his Manors, even with 
a certain Fee, He cannot diſcharge him at Pleaſure, becauſe he hath 
other Fees and Profits belonging to his Office. So it is as to the Of. 
fice of the Keeper of a Park; &s dis tend nor end dis acimats the, 
but Profits and Avails in reſpe& of his Office, as Deer-Skins, Cr. 
Therefore no Man ſhall make void his own Grant to the 
of the Grantee. But if Bailiffs, Receivers, Cc. that have only a 
Collateral Fee, have their Offices granted by Patent for Life or 
D d 2 Years, 
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Years, they cannot be removed at Pleaſure ; much leſs can Stewards 
4 Lit. 38. of Courts, (Gc. if they hold their Offices by Patent. * But as to Pri- 
vate Offices granted by Deed, the Grantor or his Heirs may lawfully 
turn out the Grantee, if he doth not well and truly execute the Of- 
fice. For the Eſtate which he hath in the Office is upon a Condi- 

tion in Law, (2iz.) To do his Duty in it. 
5. Offices may be Forfeited by Common Law, and by Statute. 

1. By Common Law, as 
r g Rep. 0. r Non-uſer of Publick Offices which concern the Adminiſtration 
1 Inſt. 233-%- of Juſtice, or the Commonwealth. Here a Nun. uſer is a Cauſe of 
— YON Forfeiture. L. Kora 
9 45- is no Forfeiture of Private Offices. The fame may be ſaid of a 

Refuſer to execute the Office upon Requeſt. 

„Lit. 338, By f Mif-aſer, as if a Keeper of a Park kills any Deer without 
37%. ...,, Warrant, or cuts down any Trees to his own Uſe, Cc. it is a For- 
aft. 235 feiture of his Office. For this and ſuch like Offices are founded 
Ds on Skill and CanGdenee, and ave Canditines enncaed to them by the 
» Kitch. 28). Law. And thus a © Deputy by his Miſdemeanour make his Of- 
ficer loſe his Office. But not the Miſdemeanour of the Grantee for 
Life, for he ſhall forfeit only his own Eſtate. Thus if a Steward 
| burns the Court-Rolls, taketh a Bribe, & c. he forfeits his Office by 
_ *:tnft.233.b. this Miſ-aſer. * Where the Condition in Law requires Skill and Con- 
Rep. 44+ fidence, as in Caſe of Offices, an Infant or Feme-Covert, not obſerving 
it, forfeit their intereſt, whether they come to the Office by Grant or 
Deſcent. But if an Infant or Feme-Covert break a Condition in Law 
that requires no Skill or Confidence, this is no abſolute Forfeiture. 
Yet here a Condition in Deed binds Them. 5 


By the 5 Ed. 6. chap. 16. None ſhall ſell any Office or Deputation 
of the ſame, or any Part thereof, or take any Reward, or Promiſe 
thereof, or make any Agreement for the Reward for the ſame Dirett- 
ly or Indirettly, if the Office ſhall concern the Adminiſtration, Pro- 
ceedings, or Execution of 
cord, or concerning the 
Attendance in any Cuſtom-Houſe, Aulnage, Auditorſhip, Surveyor of 
the King's Tan 
Forts ; in Pain that the Seller ation ſhall not 
only loſe and forfeit his Right and Eftate therein, or the Gift or 
Nomination to the ſaid Office, or Deputation thereof, But that the 
Buyer ſhall immediately be Diſabled to enjoy the ſaid Office or De- 
putation. Provided, That this Aft ſhall not extend to any Office of 
Inheritance for the Keeping of a Foreſt, Chaſe, Park, Houſe, Manor, 
Garden, nor to the Two Chief Fuſtices, wh ice: of Aſſiſe, but that 
they may Grant Offices as before. Alſo all Arlt done by any Officer 
. Att ſhall be good in Law umtii he be re- 
ode | 


„ vent. lt hath been Reſolved, That the Office of Regiſter to an Arch- 
:$2,213,267- deacon being forfeited by this Statute, the Right of Nomination and 
— 9 FF | Appoint- 


* 


— 


n quo Nuis delinquit, in eo Jure oft puniendus. + Inſt 235. b 


Fg 
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Appointing a Regiſter did Devolve to the Crown by Forfeiture, and 
not to the Biſhop of the Dioceſe. ) Such Offices (as to the Right) » 3 Rep. 47. 
are determinable at Common Law. | 


ed beds Get 


By the 1 Ann. chap. 8. No Office Civil or Military ſhall be void 
by the Death of the King. But ſhall continue fix Maut hi, unleſs 
Superſeded, or made Void by the next Succeſſor. 


XI. Of Fanchiſes, wherein I ſhall ſhew, 1. What is a Franchiſe. Of Franchi- 
2. Their ſeveral Kinds. 3. What Franchiſes ought to have Alor- 
ance, and what not. 4. How Franchiſes may be Forfeited. 

6 What is 221 ? 

z Franchiſe or a Liberty is a Royal Privilege in the Hands of a : Finch. 164 
Subject, either by Charter of Letters Patents or Preſcription. All Li- » 
| berties are derived from the Crown, and therefore they are Extin- 
guiſhed if they come to the Crown again by Eſcheat, Forfeiture, | 
&. A Franchiſe or Liberty may be veſted in Bodies Politick or. F. N. B. 230. 
Corporations, Aggregate or Sole, or in many Perſons that are b not, Ing. 221. 
Corporations (as Counties, Boroughs, 'Towns,) or in a fingle Perſon. * 
iberty cannot be granted to the Prejudice of another that was 
granted before. For Priority of Grant is to be regarded. 
2. They are of Different Kinds. The Chiefeſt of them is the 
Principality of ales, the Counties Palatine of Lancaſter, Dur- 
ham, Cheſter, Ely. Next Counties, Hundreds, Cinque Ports, Ports 
of the Ka. Then there is a Liberty of having a Leet, Manor, or 
Lordſhip, a Liberty to wake a ation, to have a Coroner, to 
Hold Pleas, and to have Cogniſance of Pleas, Gaols, Bailiwick; of 
Liberties, and Return of Writs, the Liberty of a Foreſt, Chaſe, Park, 
Warren, Fairs and Markets, Felons Goods, Goods of Fugitives, of 
thoſe put in the Exigent, Deodands, Treaſure-Trove, Waits, Eftrays, 
Vreck of the Sea, Oc. 59; 

Of the Principality of Valet, and the Counties Palatine, I ſhall 
ſay ſomething date in the Fourth Book, chap. 2. I have men- 
tion d Counties and Hundreds in the Introduttion. Cinque Ports 
ſhall be ſpoken of too in the Fourth Book. Of Gaols and Corozers, 
ſee Book 1. chap. 7. Of Corporations, chap. 8. Of Manors and 
Lord ſbips, fee Book 2. chap. 1. Book 4. chap. 1. and of Leets, 


Book 4. chap. 1. OY 
to ſpeak here only of Liberties to Hold Pleas, and 


It is Net 
to have Cogniſance of Pleas, of Bailiwicks of Liberties, and Return 
of Mrits, of the Liberties of Foreft, Chaſe, Park, Warren, Fairs and 
Markets, Goods of Felons, Fugitives, of thoſe put in the Exigent, of 
| Deodands, Treaſure-Trove, Waifs, Strays, Wreck of the Sea; which 

are Liberties uſually drawn into Queſtion. © Finch. 166. 

1. The · Liberty © to Hua Pleas (Tenere Placita) is to have a 1 Inſt. 114. b. 
Court of one's own, and to hold it before a Mayor, Bailiff, (5c. in uf 7. 
ſuch a Place, according to the Courſe of the Common Law. Herein 2. 


One 2 Dany. Abr. 
161. 


i vertr. ter the Liberty himſelf at the Suit of a Subject f without this Clauſe 


$2 loſt. 452, Writs. 8 This Li 


\ Dr.& Stud. made by the Stewards or Bailiths of Liberties ſhall be laid upon 


— — 


n Inſtitute of the Book IL 
One may preſcribe : But the Cauſes here may be removed to the 
Higher Courts. Such are the Courts in Corporations, which are 

merely concurrent Juriſdictions. 
9 rInſt.71.b. 2, To have 4 Cogniſance of Pleas, (Cognitionem Placitorum) is to 
3 have Power to draw Cauſes out of the King's Courts into one's own, 
$ Rep. 118. With an Excluſive Juriſdiction. This lieth not in Preſcription, but 
9 Rep. 29. in Demand of the Lord; and is always of Record, and claimed by 
- Charter. The Principality of Wales, the Counties Palatine, the 
: Danv. Abr. Cinque Ports, and the Unicerſitics, are Jurifdictions exempt, and 
:63, 16 g have Cognifance of Pleas. But © theſe particular Juriſdictions dero- 

2 Inſt. 548. , 1 

cating from the Juriſdiction of the General Courts of the Common 
Law are always to be taken ſtrictly. [See of the Charts of the 


C:nque Ports. | 


3. A Bailiwick is that Liberty which is exempted 
of the County, over which the Lord of the Liberty appointeth a Bai- 
liff to do ſuch Offices within his Precin&, as an Under-Sheriff doth 
at large under the High-Sherift in the ty. Such is the Bailiff 
of Meſtwuinſter, of the Dean and Chapter of St. Pauls, &c. ['See 


for his Oath 27 Elia. chap. 12.] „ 
Theſe Bailiffs of Liberties cannot Arreſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot en- 


_ 453. in his Writ, (ciz.) Now Omittas Propter Aliquam Libertatem, &c. 
[See Weft. 2. or 13 Ed. 1. chap. 39.] Yet He may Arreſt in Any 

— fuch Franchiſe upon a Ono Minn or Capias Utlagatum, and in all 
Writs whatſoever at the King's Suit. If the Sheriff, (5c. doth enter 
the Liberty without ſuch a Power, the Lord of the Liberty ſhall 

| have an Action againſt Him, tho the Execution of the Writ may 
ſtand Good. [See 27 H. 8. chap. 24] 3 8 
4. Some Franchiſes (which are not Counties by themſelves, as 
Tork, Briſtol, &c.) have Return of Writs (i. e.) they may make 
Certificate or Anſwer to the Courts above of that which is done 
by their Bailiffs, to whom Mandates are directed to execute 
may be by Grant or ipti When 


1 Ventr.40;, the Bailiff Returns his Precept, he muſt ſet his Name to it. * Fines 
49 or Amerciaments for inſuſficient Return of Writs, or other Proceſs 


chap. 42. the Stewards or Bailiffs, and not upon the Sheriff or Lord of the 
Franchiſe. But the Lord ſhall Anfwer for the Bailiff, if he is in- 
| ſufficient. [See the Cafe of Sir Robert Atkins, 1 Ventr. 399. and 

I us 3. 2 5. 27 H. 8. chop. 24. and fee Under-Sheriff, Book 
1. chap. 5-1 | by 
rinſ.233.% F. ai Foreſt (Frrarum Statio) is a certain Territory of Woody 
5 Rep- 155 Ground and Fruitful Paſtures, Privileged for Beaſts of Fenary (not 
rum. 1. PFemnery) or of thoſe that are gotten by Hunting, or for Fowls of Fo- 
ch. 20am 2 reſt, Chaſe and Warren, to reſt and abide there in Safety. * The 
6 4 King may make a Foreſt in his own Ground at this Day, but not in the 
Ground of Subjects without their Confent. This Territory of Ground 

fo Privileged is meted and bounded, and known to be fo, either by 
Matter of Record (by Writ iſſued to the Sheriff of the County, who 
ſhall take an Enqueſt of the Place and Bounds, and Return it into 


4 uit. 301. Chancery, &c.) or by 1 ny 1 By Preſeription it may be 


Good in the Grounds of 


Men. The King may Grant a Fore ſt 
5 | 


to 


_—— 


as. = 
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7. a ® Subje&; but in the Hands of a Subject it is not properly a Po- ® Int. x. b 
reſt, but rather a Chaſe. . Grant of a Foreſt, not only the 637 
wi paſſeth. 


bet the * Lend | 8 
A Foreſt doth conſiſt of Eight Things, (ois.) Of Soil, Covert, . last 3. b. 
Laws, Courts of Record, Wis . and Officers of Record, Game, and *. 259, 
certain Courts of the Foreft, Book 4. chap. 1.} 

AP Purlien 
taineth ſuch Grounds which Hep. 2. Rich. 1. or King oh added to 
their Antient Foreſts over other Men's Grounds, and which were af- 
terwards Diſafforeſted by the Statute of Charta de Fureſta, chap. 1. 
& 3- The Owner may lawfully Hunt there, fell Timber, Cc. as if 

D | 
See the 4 N. 299, 300. Concerning the Diſpoſal of the King's 
Een, oy 8 
6. A Chaſe (from Chaſſer To chaſe) is a Privileged Place for the 
Receipt of Deer, and Beaſts of the Foreſt. | Sce Of a Park, infra] 


being of a Middle Nature betwixt a Foreſt and a Park. * It is com- IInſt. 233.4. 


monly Lefs than a Foreſt, and not endowed with fo many Liberties, 
— 


Laws, Courts, &c. and yet is of a larger Compaſs than a 

Park, having more Officers and Game than a Park. Every Foreſt is 

a Chaſe, but every Chaſe is not a Foreſt. It diflereth from a Park 

in that it is not Encloſed. For if it is encloſed it is a good Cauſe of 

_ Forfeiture; tho it muſt have certain Metes and Bounds. But it * 4 1n6. 31), 
may be in other Men's Grounds as well as in one's own. It is not 318. 


the Broad Seal. For this would be to appropriate Beaſts that are id 199. 
Fere Nature to one's own Uſe. wy 5 

A Chaſe is Governed by the Common Law. One may have 41a 314, 
* Common in a Chaſe as well as in a Foreſt; and the Owners of 21. 2. 
Woods may cut down Timber, &c. without any one's Licence. 

Chaſes that were never Foreſts cannot have any * Purlieu. *4 Inſt. 303. 

7. AY Park (from Parguer to Encloſe) is a Great Quantity of , 14. 233. 
Ground encloſed and privileged for wild Beaſts of Chaſe by the King's : in. 199. 
Grant or by Preſcription. No Man now can erect a Park without a 55 
Licence under the Broad Seal. For the Common Law does not en- 
— erer to the Common- 
weal The Beaſts of Park or Chaſe ly extend to the Buck, 
Doe, Fox, &c. but in a Common and Legal Senſe to all the Beaſts 
of the Foreſt. A Park muſt be Encloſed. For if it lies it is 4 
„ . 
And the Owner cannot have an Action againſt thoſe that Hunt in his 
Park, if it lies open. | + | 

To a lawful Park Three Things are required. 1. A Grant or 
Preſcription. 2. Inclofures by Pale, Wall or Hedge. 3. Beaſts of 
a | | 
There are Parks in Uſe and Reputation erected without Lawful 
Warrant, and yet are called Parks. I do not ſpeak of theſe Nominal 
Parks; tho the Owner of ſuch a Park may have an Action for Kil- 
ling his Deer. x 

2 Parks as well as Chaſes are 
are not to be Ruled by the Foreſt Laws. 

[ See how a Keeper of a Park may forfcit his Office. Of Offtccs, fe. 
pra, 5 Georg. 1. chap. 15. Of the Forfeiture and Puniſhment of a 


22 
( Pur clear and exempt, and lien a Place) con- „ Int 303. 


Lawful to make a Chaſe, Park, or Warren without f Licence under 11 Rey. 87. 


Subject to the Common Law; and 4 of _ 20 


N 
r 2 4 


＋ 
rg e 
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Keeper of a Park, r. for Taking or or Killing Deer without Conſent of 
the Owner. See alſo of Killing Deer by Game-keepers in the Sta- 
zutes concerning the T)eftroying of the Game, Book 3. chap. 3.] 

[ See Weſtm. 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Far. 1. 4 : 
13 Car. 2. chap. 10. 3 © 4IW. & M. chap. 10. 5 Georg | 


and 2. For the more Effetual Effectual Diſcovery and Puniſhment of 


By the 5 


En _—_ — — , I 


Terme of 8. A Farres is a by 
weben. - tion, for Preſervation of Beaſts and Fowls 


x Inſt. 233. a. Hares, Conies, (5c. Fowls, as Partridge, 
abs 25. Woodcock; or Water-Fow!, as Mallard, 
y Park or Warren are Collateral Inheritances, 
CY os > os 

is no enc it. One ma 

dc other's Land; for the Grantee may 
pp the Franchiſe. ® But no one can make a Warren, and 

2 thoſe Creatures that are Fra Natura, without the Ki 

1 Cro. 348. as before Obſerved. 4 No Action lies i 

Man's Corn, Ge. But the Owner of the Corn may Ki 
no One hath in them. 

[ See the 22 Car. 2. chap. 25. 40e chap. 23. 5 Ann. 
Sefſ. 2. chap. 14. 9 Ann. chap. 25. 3 Georg. 1. ch. 11. For the better 
 Shufreatien of the Gaze, cud the Saree relating whe Dulbep 
ing of the Game, Book 3. chap. 3.] 

9. Of Fairs and Markets. 1. What is a Fair or Market ? 2. Of 
Toll in Fairs and Markets. 3. How Property is alter d by Sale in 
Fairs and Markets ? 

1. What is a Fair or Market? 

ez Inſt. 220, A © Fair (from Forum or Feri) is a Great Sort of Market granted 

221, 715- to any Town, c. for Buying ern 
err e 
a. A Mart (4 Meret 
or Mercado ) Is a Great Fair holden every Y 


uſually ken Once or Twice in the Week. So that every 
and. 272. Market, but every Market is not a Pair. f There may be a Mar- 

ket without an Owner. Where there is an Owner, a Butcher can- 
not to fell Meat in his own Houſe Fa. 95 
for the Market muſt be in open Place, where Owner may have 
the Benefit of it. 


5 Every 
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* Every one that hath a Fair vr Market ought to have it by #1 i. aw, 


Gram, or which ſuppoſes a Grant or Charter. And if 27 261. 
the King Grants to ouc | 


air or Market, ® He may a 


a Market ought to have Pillory, Tumbrel, 


1. Stat. 2. chap. 6. Fairs and Markets fhall not be 


By the 2 Ed. 3. chap. . Berry Lord at the Beginning of bis 
| and ublifs bow long is ſhall endure has 
5- Fairs and Markets are forbidden to 


_ 2. Of Toll in Fairs and Markets. In moſt Fairs and Markets 
Toll is to be paid to the Owner. | 
© Tall (or Talne] is y a reaſonable Sum of Money 
ment to the Owner of air or 
within the Fair or Market, or for Stallage, Pickage Sc. . 
It is always to be paid by Buyer, not the Seller, unleſs there is 2 lat 221. 

contrary. Nothing is Tollable of Common Right oe 


re is not any 
ich the Judges thall Determine if it comes Judi. | 
ally before Them. Toll be faid to be ® Qutrazions where * z Ind. 220, : 
a Reaſonable Toll is and Exceſſive Toll is taken ; or - 
no Toll is due, and Toll is taken and unjuſtly ſurped. 


rain, 3 7 * » 4 
E 
8 6 
q 5 — — 


r 


—— 


22). 


chap. 1. and Of the Churt of Antiem Demeſne, Book 4. chap. 1.] 
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? 2 Infl. 221. The ? King ſhall no Toll for any of his Goods ; r 

u may be Diſcharged 5 of Toll by the King's Grant, 
either Generally or Specially in bis own Fairs and Markets; and of 
Toll which together with any Fairs or Markets have been Granted 

after fork Grant or Dildherge: but the King's Grant cannot Di- 

charge Toll formerly due to Subjects either by Grant or Preſerip- 

tion. * Priority of Grant is to be Regarded, Tenants in Antient 

Demeſne are Exempted and Diſcharged of Toll for coming 

KA. of thoſe Lands. If Toll is Demanded of them, 'They may fue to have 


Letters Patents under the King 
fer them to be Toll-free, or t 
quiet” De Telonio. [ See of 


s Seal directed to all Officers to fuf- 
may have the Writ De Efend 
in Antient Demeſne, Book 2. 


By Wet. 1. Id Ed. 1. ch. 31. F Exceſſive Toll be taken in a Mar- 
her-Town by the Lords aſe. the * ＋＋ be pe Jes. F by 
other Officer, He ſhall pay AA Forty Days 
1 [See the 2 Haft. 219, Cc. For the — of this 
Statute 

By the 2 & 3 Ph. & M. chap. 7. Every Owner of a Fair or Mar- 
her Ball appoint a Tall-taker, where Tall i to be taken, or a Book- 

where no Toll is paid, to fit there from Ten of the Clock in 
the Morning ami] Sum ſet, in Pain of Forty Shillings for every 
Default. dee the Statute at large, and the 31 Elia. chap. 12. 
Concerning Toll, and the Toll-keeper in Horſe-Fairs, Voucher 
upon Sale, and Redemption of an Horſe ftolen, Cc. 


There are divers other Sorts of Tolls, as Tarn Toll, where Toll 
is paid for Beaſts that are Driven to be Sold at Market, and do 


Return unſold; Toll-Travers, where one claimeth to have Toll 


any 
Ge. 3. It m 
Trade of him in whoſe Shop i 


. 
t 


for every Beaſt Driven over his Ground ; Through-Toll, where a 
Town to have Toll for ſuch 112 of Beaſts as go 

the Town, or over a Ferry or Bridge maintain'd at their 
Coſt. There is alſo Trowage for a Beam with which Things are 
to be weigh'd ; Pontage, © Foo Cranage, Wharfage, Anchorage, 

Sallage, Pickage, &c. 

3. © Propert is Altered and Devefted by Sale in Fairs and Mar- 
kets Overt. For all Contracts of any 'Fhing Vendible there ſhall 
bind the Parties, and thoſe that have Right. But this Rule hath 
4 woof way uk 1. It ſhall not Bind the King; tho' it ſhall Bind 


2 8 not in a Servene' 


wi 
* Ou; Prior oft Tempore, Potior oft in Fure. 4 Rey. 30. 1 Inſt. 347. b. 


| 


7 


2 


FI" 9 


85 
: 
® 


as 


or by a 
ike 
usband) 
id, where the Statutes require 
31 Elia. chap. 1 


5 
J 


7 


i 
— 
f 


N 


- 
+52 


15 
5 


2 
F 


* 


Property. YL 
By the 34 & 35 H. 8. chap. 26. No Sale of Goods and Cattle ſtolen 

in — 
perty thereof. 

gs fo WY OF TO WOT OI OY 
Overt is made Void in Six Caſes. And if any Horſe that is floler 


ſhall not be Sold, Given or Exchanged according to the Tenour of 
this Statute, the Owner may take again the ſaid Horſe where-ever 


He finds eplevin for the 


By the 31 Eliz. chap. 12, Six Points more (by IVay of Addition to 
a former Statute) are laid down for ſaving the es to 
the Right Owners, whether the Horſe te Halen or nur. Which Points 
being not obſerved the Sale is void. | See the Statute at large, and for 
the Expoſition thereof the 2 Inf. 716, 717, 718, 719.] 


So that what by the Twelve Exceptions above and what 
by the Twelve Additional Points by theſe Statutes, the Property of 
| Horſes, Cc. is fo preſerved, that it is almoſt i That the 

Property of Horſes, (5c. (ſtolen or not ſtolen) ſhould be altered 
any Sale in Market-Overt, if the Owner is induſtrious to purſue 


Crown, Book 3. chap. 3. ; 
See the 1 & 2 Ph. & M. chap. 7. An A&, That Perſons Dwelling 
in the Country ſhall not ſell divers Wares in the Cities or Towns 
Corporate by Retail, but in open Fairs. 

Ee 2 10. There 


— ———— 
. — * . * * od -— 6. 
v - . — — — vohd — 
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+ 
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| 16. There are Liberties of Scifng Goods and Chattels of Falun 


Fugitives, and of thoſe put in the Exigent. Alſo Liberties of 
Scikng Deodands, Treafare-Trove, Waifs, — and Wreck of the 
Sea. 


* rInſt. 114. 1. Goods and Chattels of * Felant may be forfeited by Conviction, 
23 and ſometimes without Conviction. "Bot a Poze ought al- 
3 Inſt. (4, ways to appear of Record. So the Goods of one Flo de ſe are not 
537227. ited until preſented, or found of Record. Therefore the Goods 
J Regt. 24. of Felons, or of Felons of themſelves, cannot be claimed by Pre- 
 15Saund-274. ſcription. If the King grants the Goods and Chattels of Felons, the 
| Goods and Chattels of Felons of "Themſelves do not paſs. 
Rep. 1099, 2. The Goods and Chattels of ) Fugitives are the proper Goods of 
2 Inſt. 231. Him that flieth for a Felony ; and are forfeited to the Lord of the 
Franchiſe, when the Flight is found of Record, either by Indictment 
upon the Death of a Man before the Coroner, or by Verdict upon 
Acquittal, if it be found that he fled for the Felony. For tho' one 
may be found Not guilty, yet he may forfeit his Goods by Flying. 
“ee of Forfeitare upon Flight, Book 4. chap. 5.) 
„Rep 110 3. The Goods of thoſe put in the * Exigent are forfeited when 
* one Appealed or Indicted of Felony withdraweth himſelf fo long un- 
3 "ut +3* til the Writ of Exigent, in Order to an Outlawry, is awarded againſt 
Him. 'The withdrawing is a Flight in Law. ' And this Forfeiture 
ſhall ſtand tho' He renders himſelf upon the Exigent, and afterwards 
is found Not Guilty. H de Prog —4 deyend Sea, Oc. 
the Party, His Executors or Adminiſtrators, ſhall have a Writ of 
Error to Reverſe the Award of the Exigent. | See of Forfeiture upon 
Outlawry, Book 4. chap. 5.] 3 
 4- A* Deodand (Deo Dandum) is when any Moveable Thing In- 
animate, or Beaſt Animate doth cauſe or occaſion the untimely Death 


. 2 Inſt. 57. 
110. 
1 
149. p. 353 · 


＋ — n 
every Thing moving with it is 
tee of the Crown, if He dies within a 
s when a Cart-wheel runneth over a Chri- 

rt and Horſes are given to 


Almoner diſpoſes of it. If one under 


hanging in a Steeple, &c. unleſs ſevered 
from the Freehold before the Accident happened. If J. killeth a 
Man with the Sword of B. the Sword is a Deodand. If one falls 
out of a Veſſel in freſh Water, the Veſſel is a Deodand ; but not if 
He falls out of a Veſſel in Salt Water; tho the Arm of the Sea is in 
the Body of a County; becauſe Perſons at Sea are continually Ex- 
poſed to ſuch Accidents. 


» 


Omnia que movent ad mortem, ſunt Deo Danda. 5 Rep. 110. 2 Inſt. 57. 


4 


Ch. 2. Laws of England. 
The Jury, Who Find or Preſent the Death by ſuch Miſadventure, 
ought alſo to find and appraiſe the Deodand. 4 — 
forfcited in Theſe Caſes until the Matter is found of ® Record; and » ;Rep. 110 
therefore cannot be claim'd by Preſcription. [See Of the Cort of * 
the Coroner, Book 4. chap. 1.] But the following Franchiſes may be 2 Ind. 281. 

claim'd by Grant or * As 

5- © Treaſure-Trove (or Treaſure Found) which is Treaſure found . 3 14. 232, 
hid in the Earth, (not lying upon the Earth or hid in the Sea.) and 133 
which for want of a True Owner belongs to the Lord of the Liberty K f g 
by Special Grant 222222 But if the Owner may any Ways 
be known, then it does not belong to the King, or Lord of the Li- 
berty under him. Nothing is ſaid to be Treaſure-Trove but Gold 
and Silver. To conceal it is Fine and Impri 
„ ſtolen and wai- 4 Rep 10g. 
upon uit being Apprehended) by the Thief in his Kirch. 51,82. 
Flight, and upon that Account forfeited to the Lord of the Manor. , 
The Reafon of this Forfeiture is as a Puniſhment of the Owner of 
the Goods, for not Purſuing and Bringing the Thing to be Attainted. 

If the Thief had not the Goods in Poſſeſſion upon Purſuit, there is no 
Forfeiture; and then the Owner may ſeiſe them where He finds them, 
without any freſh Purſuit. [See the 21 H. 8. chap. 11.] 

7, * rc (Extrabure) are Cattle that ſtray into another Man's . Finch. 177. 
Ground, and not own'd by any Man. In this Cafe, if they are pro- Kirch. 30,81. 
claimed on Two Market- Days in Two ſeveral Towns next adjoining, 3 
and the Owner doth not claim them within a Year and a Day, they '© 
belong to the Lord of the Liberty. If a Lord (who claims under 
the King) keeps a Stray Three-quarters of a Year, and within the 
Year it ſtrayeth again, and another Lord getteth it, the firſt Lord 
cannot Re-take it ; for until the Year and a n 
clamation made as aforeſaid, He hath no Property; therefore the 
Poſſeſſion of the Second Lord is Good againſt Him. If the Owner 
claims the Stray within the Year and Day, He muſt pay for the 
f Keeping. But in the mean Time the Lord cannot work it; tho' ; roll. Abr. 
He may milk a Stray Cow within the Year. If the Cattle were ne- 87 | 
ver im d, the Owner may take them at any Time. No Fowl * © 48. 
can be Strays but 8 Swans; and then Proclamation muſt be made as 7 Rep. 16, 
in other Cafes. The Cattle of the h Ning cannot be Strays, or for- f. 480 
_ feited as ſuch to the Lord of the Manor: > 1 Roll. Abr; 

8. Al Wreck (Wreccum Maris) is applied to ſuch Goods as after a 575. 
Shipwreck are caſt upon the Land by the Sea, and left there within . Inf. 16. 
ſome County. None of thoſe Goods which are called _ 
being Caſt into the Sea while the Ship is in Danger, and after Periſh- 
eth) or thoſe called Hlotſam (from Floating upon the Sea after Ship- 
iwreck) or thoſe called Lagas or Ligan (Goods ſunk in the Sea but 
tied to a Buoy, Gc. that may be found again after Shipwreck) 
are to be eſteemed Wreck, fo long as they remain upon the Sea, 
and are not caſt upon the Land by the Sea. If any of them are caſt 
upon the Land by the Sea, they are Wreck. A Wreck muſt be with- 
in ſome County, whereof the Common Law taketh Cognifance, and 
not where the Admiral hath Juriſdiction. * Vrecł, Jetſam, Flot- ; Rep. 107, 
ſam and T.igan may be gained by Gram or Preſcription, as well as 19. 
Treafure-Trove, Waifs, and Eftrays. If there is no — Pre- 2 abs. 

ä | ; ſcription, 


the 
tho 
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ſeripion, they belon to the King. nn 
Property in r 


By Welt. 1. er the 3 Ed. 1. 14. 14 Mere a Man, Cut 
cſrape alice eur of a en 
6a. th neither the Vefſe A 1 therein ſball be 2 | 


rect; but ball be — to 2 Otmer, if He claims within a 
Tear and a Day. 


1 or Dog for Exam but all other 
Cutor Daya ny px 885 
„ Yet if the 

Owner dies within the Year, His Executors or Adminiſtrators may 

make Proof. But if the King's Goods are Wrecked, and caſt upon the 

Ground where a Subject hath Wreck of Sea, The King is not confin'd 
to any Time to make Proof, as a Subject is. 

If the Goods are Bona Peritura, The — may ſell ſuch Goods 
within the Year. 

If the Goods are not ſeiſed by the Lord of the Liberty, but taken 
away by Wr the Owner may have his Action; and if the 
Wrong-doers are unknown, He may have a Commiſſion to Enquire, 


Ge. [See the Expoſition of Weſt 1. Chap. 4. 2 Inft. 166, 167, 168. 


By the 17 Ed. 2. chap. 11. The King ſhall have Wreck of the Sea, 
Il hales and Great — taken ia the Sea, and elſewhere through- 
out the whole Realm ; except in Places Privileged by the King. 


See the 12 Ann. Seff. 2. chap. 18. An Act for Preſerving all ſuch 
Ships and the Goods thereof, which ſhall happen to be forced on 
ah Command- 
a Men as 
neceſſary to L c. 4 Georg. 1. 
3. What Franchiſes ought to have Allowance, chp. 12] not > 
| have ſaid, That fome Franchiſes lie in Point of Charter, and 
cannot be claim'd by ; and that ſome lie in Preſcription 
and Uſage without the Helpof any Charter. Now, if the Franchiſes 
5 Rep. 27, that depend on Charter were granted i before Time of Memory, 
28, 29. (0iz.) Before the Reign of Rich. 1.) they are not any Records Plead- 
$94,495,456. able, if they have not the Aid of ſome Matter of Record within Time 
of Memory, or ſince the B of the Reign of Rich. 1. as Al- 
lowance betore the Juſtices in Eyre, Ces Rochas Bier or 
before the Barons of the Exchequer, or by Force of ſome Confirmation 
by Charter of ſome King within in Time of Memory. Theſe are fuf- 
beient, without ſnewing the Charter, to the Franchiſes. | 
But if the Charters were Granted within Time of Memory, they 
are pleadable without ſhewing any Allowance or Confirmation. Yet 
If They have been Allow d or Confirm'd as aforeſaid, The Franchi- 
ſes may be claim'd by Force of the Allowance or Confirmation with- 
— Cha: [See the 3 Ed. 6. chap. 4. 13 Elia. chap. 6. 
and 5 Rep. 52, 53-] [Sec the 6 & 18 Ed. 1. Stat. deq uo Warrante, 
and the Expoſition thereof, 2 Haft. 279, &c.] Uſage may uphold 
Franchiſes which may be elaim d only by Preſcription, ' — 
3 cor 


Ch. 2. —_ — a 


a Grant or C tion y rter 

e — pin. (Up) "AY 
ma eite uſer or on-nſer. Mi „as chap. 14 
— * a Fair or Market otherwiſe than it is L. we = GY 
ing a Fair or Market upon Two Days when One only 6 Grand, 
by heaging © woes 6 fader when i is Granted tobe 
IVedneſday; or for Extorting Fees where none are Due, 2k 


Mif-aſer of any Point, ———— is a 
Forfeiture of all of them who upon one Another ; but not 


of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 
Franchiſes and Liberties which He ought not to have, it is ſaid to be 
an Nur pation upon the King; and the ſhall have a Writ of 
_ Warranto for that as well as a Miſ-uſer. 2. By Nu uſer; * gRep. 30. 
for if one hath Liberties, and doth not Uſe them within Memory, Inf. 282 
they are Loſt. Nox-aſer of a Market is — But not <> 65 
DKM br Re a Cauſe of 
Seiſing, a Forfeiture by Non-wſer ; it is a Neceflary 
Office, and for the Good of the Commonwealth. S0 They may 
be loſt by Nonclaim. 
For Satwtes concerning Fraxchifes and Liberties, See the 9 E 3. 
chap. 9. 9 H. 3. chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. & 30 or 
6 Ed. 1. De Opo Warranto, and Stat. De Tallagio non Concedendo, 
or 34 Ed. 1. chap. 4-1 Ed. 3. Stat. 1. chap. 1.—14 Ed. 3. Stat. 1. 
chap. 1. 20 H. 4. chap. 1. 27 H. 8. 22 2 H. 8. chap. 20.— 
2 V. & M. &.. 1. chap. 8. of London. 4 
5 W.& M. cha 22. and the 9 dun. chap. 20. For the more eaſy 
Trying the Rights and Franchſcs in Corporations and Boroughs 


1 Privilege is a Private Law allowed to a Private Man * Cone 
to be from the Rigour of the Common Joh. *: 
2 It is ſometimes uſed for a Place that hath a Special Im- 7 noil ie 
— Therefore, 413,273.27 
A Privilege is either Perſonal or Real. Perſonal, as of a Mem- tk = 
ber of Parliament and Convocation, and of their Servants, not to 
be arreſted Sitting the Parliament or Convocation, c. Real, as 
that which is Granted to a Place, as ta the King's Palaces, to 
Courts at Weſtminſter, to the Univerſities, that their Members or 
Officers muſt be ſued within their Precincts or Courts, and not in 
other Courts. {vos (7 os, 20.4 þ 2p. 6.4 
And now having ſpoken of the T irons of Eſtates in 
Lands, Tenements or Heredtament, It will be proper to how 
how Lands, Tenements or Hereditaments may be Acquired or 
. 


CHAP, 
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QA 
How Lands, Tenements or Hereditaments may be Ac- 
quired, (via.) 1. By Occupancy. 2. By Deſcent. 
3. By Purchaſe, (wherein Of Deeds, and the ſeveral 
Sorts of Conveyances, as Feoffment, Fine, Recovery, 
Indentures to Lead Uſes, Covenants to ftand ſeiſed 
| boar Bargain and Sale, Grant Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, — Sur- 


render, Revocation and New Declara 


tion, 
Obligations, Defeaſances, Deviſe.) 4. By Preſcription. 
5. By Eſcheat. e 


operty in Landi, &c. may be Acquired either, 1. By Occupan- 
quired of * > 2» By Deſcent. 3. By Purchaſe. 4. By Preſcription. Or, 
Couveyed. 5. By Eſchear. 8 


By Occu- I. By P Occupancy, where the Title accrues by the firſt Entry. As 
| . when Tenant for Term of another's Life dieth, while He for whoſe 
388.2. Life the Leaſe is made is Living, He that firſt Entreth ſhall hold 
the Land during the other Man's Life, and ſhall be ſubject to the 
Payment of the Rent reſerved, (5c. There can be no Occupant a- 
gainſt the King, nor of any 'Thing that lieth in Grant, as of Incorpo- 
real Rights or Eſtates. But to prevent Occupancy, at the making 
of the Grant it is adviſeable to add theſe Words, (e.) To Have 
and to Hold to Him and His Heirs, during the Life of Cæſtuy que 
Vie, or of Him for whoſe Life the Leaſe was made. For then it 
is Deſcendible to the Heir; or elſe the Tenant or Grantee (if He 
hath the Eſtate without the Word Heirs) may aſſign the Eſtate 
over to divers Men and their Heirs in Truſt, for Him and His Heirs 
during the Life of Cuy que Vie. But now 
By the 29 Car. 2. chap. 3. If the Leſſee for the Term of another's 
Life Deviſe not the Eftate, and His Heir becomes pant, it 
all be chargeable in his Hands as Aﬀets 222 to pay Debts, 
as Lands in Fee-fumple, elſe it ſhall go to the Executors or Admini- 
ftrators, and be Aſſets. [See of an Eſtate for Life, chap. 1. ante, 
and of Adminiſtration, poſt, chap. 6.] PE OMA 


By Deſcent. II. By Deſcent, or Hereditary Succeſſion, Property in Lands, (5c. 
« Inſt. 13.b. may be Acquired. I Deſcent ( Deſcenſus) is a Means whereby 
237 . Kb. One doth derive his Title to certain Lands as Heir, and by Right of 
1 Ventr. Blood, to ſome of his Anceſtors; * unleſs hindred by Illegitimation, 
g, 416 [See Of a Baſtard, Book 1. chap. 6.] Hal Attainder, or Cor- 
ruption of Blood, or by being an Alien, or by A& of Parliament. 
[ See 11 & 12 J. z. chap. 4. J. 4. Concerning Papiſts.] This is the 
Nobleſt and Worthieſt Means whereby Lands, (5c. are acquired. 
A Deſcent is either by Common Law, Cuſtom, or Statute. 


4 1. By 
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1. By Common Law, as where one hath Land of Inheritance in 

Fee Gale, and dieth without Diſpoſing thereof in his Life-time, and 

the Land goes to His Heir of Courſe. This Deſcent is either f Li- 1 luft. 10. b. 
zeal or Collateral. Lineal is a Deſcent downwards in a Right Line, —_ as 
as from Grandfather to Father and Grandſon. The Lineal Heirs 

muſt firſt inherit. Collateral is a Deſcent which ſprin geth out of the . 
Side of the whole Blood; as Grandfather's Brother, Father's Brother, 

c. Therefore © if a Man purchaſeth Land in Fee-limple, and Dies t Lit. 2. 
without Iſſue, there for Default of the Right Line, He which is next of 
— in the Collateral Line of the whole Blood (tho never ſo Remote) 


pe; ns rn * For there is a Next of Nin by - Ift. 10. b. 

Right of R-preſentation, and by Right of Propinquity, or Near- 3 Rep-49,41- 

He that is Inheritable is accounted in Law next of 

— As when a Man hath Two Sons, A. and B. and Dicth. A. 

purchaſeth Lands in Fee-fimple, and Dieth without Iſſue. B. hath 

Two Sons C. and D. and Dieth. C. the Eldeſt Son hath Iſſue, and 

Dieth. Now tho D. is ncareſt of Blood to 4. He ſhall not inherit, 
repreſents the Perſon of C. who if He had 

| lived had been Legally next of Blood to 4. But yet there is a Di- 

erſit) betwint next of Blood inheritable by Deſcent, and next of 
| Purchaſe. For where Lands are limited to the 
next 0 y Conveyance, or come otherwiſe than by Deſcent, 
the ent of Blood by Right of Propinquity ( as was b.) ſhall firſt 

tho He w rn , 
heritances may Lineally * Defcend, but not Aſcend. So the Fa- * 1 + 
ther can never come to the Lands which his Son has purchaſed in 
Fee-ſimple by Lineal Aſcent, tho He may by Collateral Aſcent; as 
when the Son's Lands come to His Uncle (as Lands may Aſcend in 
the Collateral Line) 'They rr Father as 
Heir to the Uncle. 1 The Uncle in this Caſe is Heir, but not Abſo- 4 U. 
lutely Heir. For if after the Deſcent to the Uncle, the Father hath 
Iſſue another Son or Daughter, That Iſſue ſhall enter upon the Un- 
cle, and take the Eſtate from Him, &c. 

One muſt be Heir to Him that was laſt * Arually ſciſed, or that Lit. 8. 
Hath actually entered on the Lands. For if a 4 in Fee-ſimple 23 —4 
of Land, Rent, Advowſon, Uſe, &c. hath a Son and a D:ughter by 3 Rey. 441. 
One Fenter, and a Son by another, and dies ſeiſed, and the Elder 
on dies without Iſſue before Actual Scifin, the Younger Brother is 
Heir to the Father. But if the Elder Brother had Eatred, the Siſter 
ſhould have been Heir to Him. RNS TREE Wink bn under- 
ſtood ; tho One hath a Fee-fimple Ex t upon it. If the Father 
Tenant in Fee- ſimple had made a Lea for Nears rendring Rent, and 
died; tho' the Elder Brother had died before he had receiv'd the 
| Rent, y et the Actual Poſſeſſion of the Leſſee for Years was the Poſ- 

felon of the Elder Brother to make the Sifter Heir, But not if the 
Father had made a Leaſe for Life or Gift in Tail, and died, and the 
Elder Son had receiv d the Rent and died; for the Younger Brother 


* i would 


non Valebit in magis Remoto. 8 73. 
ci facit ſororem efſe Heredem. R. 


— 
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would be Heir to the Father, becauſe the Eldeſt Brother was never 
ſeiſed of the Freehold, but the "Tenant for Life or "Tenant in Tail. 

None can Inherit any Lands as Heir, but only the Blood of the 

* firſt Purchaſer. As it the Father purchaſes, the Blood of the Mo- 

bd ther ſhall never inherit. But if a Son purchaſes, and there is no 
Heir on the Part of the Father, then the Lands ſhall go to 

on the Part of the Mother. For They are of the Blood of 


; 


the Son, 

the firſt Purchaſer. But where Lands do Deſcend from the Part 

of the Mother, the Heirs of the Part of the Father ſhall never In- 

herit. So on the Contrary. - Obſerve then the Difference where the 

Son Purchaſeth Lands in Fee-fimple, and where He cometh to 

Them by Deſcent on the Part of the Mother, or on the Part of 
the Father. 

| ' to any 

hr a Man has 
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Inherit, but the Uncle of the 
Whole Blood ſhall be prefer d before the 
Half-Blood. But the Younger Brother may | 

« xTnſt. 10.8. Uncle, for He is of the Whole Blood to Them. © Half-B 

. Impediment of Deſcent as to Fee - ſimple Lands of 


to Dignitics. Neither is it reſpected in Eſtates in Tai; becauſe 5 


Iſſues do claim in by Deſcent per Formam Domi; and the Iſſue in 
Tail is ever of the Whole Blood to the Donee. 


7 
the Middle or Voungeſt purchaſeth ple, | 
without Iflue, the Elder Brother ſhall have the Lands by Deſcent. 
1 lust. 50-b © Note, That an Heir ſhall never Enter and take as a Purchaſor, 
if He is named only to take by Way of Limitation of Eſtate in 
Courſe of Deſcent. „ 
In ſhort, Lands and Tenements in Fee - ſimple Deſcend. 1/ff, To 
the Eldeſt Son as Heir, and to His Iſſue; the Sons firſt in Order of 
Birth; and for want of Sons to all the Daughters Equally. For 
where there are Females in Equal , They Inherit all as 
One Heir, and as Coparceners. | See Of Eftates in Coparcenary, 
chap. 1. ante.| 2dly, If the Eldeſt Son has no Iflue, then to the 
next Eldeſt Brother of the Whole Blood, and his Heirs ; and for 
want of a Brother to a Siſter, or Siſters of the Whole Blood, and to 
her and their Iſſue. 3dly, For want of Brother or Siſter, to an Un- 
cle and his Iſſue; or for want of Uncle to an Aunt or Aunts, and 
Her and Their Iſſue. 4tbly, 'Thence to the Father. 5:bly, Thence 
to the Half-Blood and Their Iſſue. 6thly. For want of Uncle, Fa- 
ther and Half-Blood and their Iſſue, to the next of Kin in the Col- 


RR Loa. 
Thus Lands in Fee · ſimple will Deſcend by the Common Law, if 
there is no Settlement to the contrary by Conveyance or Teſtament. 
That the Fas Corone differeth in many 


t. 1. . f But you muſt underſtand, 
Things as to Deſcents from the General Law concerning the Subject. 
4 | There 


—_— 


* Paterna Paternis, Materna Marernis. 1 Inſt. 23. a. 
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There was a great Deal of nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in Fee-fimple, or Fee-tail, 
which take away Entries and Continual Claim (which is an Entry 
in Law) of Diſſeiſees, and Force the Perſon Diſſeiſed to an Action; 
becauſe by Intendment of Law, the Heir of the Diſſeiſor cannot have 
the true State of his Title. But this is now of very little Uſe: For, 


By the 32 H. 8. chap. 33. Where a Di ſſeiſar dieth ſeiſed of Lands, 
the Deſcent ſhall not take away the Entry of the Difſeiſee, or His 
Heir, unleſs the Diſſeiſor had peaceable Poſſe ſſon thereof five Tears 
next after ſuch Diſſeiſin committed without Entry or Continual 


N. 


! 


This Statute extends to a Diſſeiſin 8 without Force as well as to a ; 
Diſſeiſin with Force, to Succeflors whoſe Predeceſſors were diſſeiſed, 
tho it only ſpeaks of the Diſſeiſee and his Heirs. After the Five 
Years, the Diſſeiſee muſt make Continual Claim, as before the Sta- 
tute. It is ſaid, That Abators and Intruders are out of this Statute, 
becauſe The Statute is Penal, and extends to a Diſſeiſin that was the 
moſt * Common Miſchief. The Feoffee of a Diſſeiſor is alſo out of 
the Statute, and remains as at the Common Law. [See chap. 4: 
and Book 4. chap. 3.] RO 

[See of Heir and Anceſtor, Book 1. chap. 6.] 

2. By Cuſtom in Fee-ſomple. © 
Deſcents of Fee-fimple ® by Ciſtom are of ſeveral Kinds. Some- pr. & Stud. 
times to all the Sons, or to all the Brothers, where one Brother Dieth Dial 1. 
without Iſſue; as in Gavelkind : Sometimes to the Youngeſt Son, as 28 
in Burrough Enghſh. [See the Introduction, Of Particular Cuſtomt.] 1 Ind. 115. b. 
Sometimes to the Eldeſt Daughter, or to the Youngeſt, (5c. as fome 145. a. & b. 
Cuſtomary Lands. „ 9 175. N 

3. By Satute in Fee-tail according to the Statute of Veſt. 2. or 
13 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fee-tail are Direct- 
ed by the Manner of the Settlement or Limitation. 


1Inft.239.a. 


HL. i A Purchaſe ( Acquiſitum, Perquifitum) is when a Man ac- By Purchate. 
quires Poſſeſſion of — the. by Deed or Agreement ; and unto 4 
which Poſſeſſion He cometh not by Deſcent. * One 4 
Purchaſe, when He cometh to Lands by Legal ance, T 
when He hath a lawful Eſtate; and not when He hath it by ** b. 
Wrong, as Diſſeiſin, Abatement, Intruſion, Uſurpation, Oc. which 

are not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe 
is always intended by ! Title, either for ſome Confideration, or by : ; 1:8; 18. b. 
Gift. For a Gift is in Law a Purchaſe ; whereas Deſcent (as ha . 
been ſaid) cometh of Courſe by Act of Law. * All Contratts are „Dr. & stud 
Comprel under this Word Parchaſe. For it is not much ar- Dial 2. 
gued in the Laws of England (as in the Civil Law) what Difference *** ** 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 
rr been 


ä 


„* 


* 4d ea que fregnentius Accidunt, Jura adaptantur. 1 laſt. 238. a. 5 Rep 
£27. 6 Rep. 77- = h 


* „ 
- * 
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Effect of the Matter argued, not the Terms. [See my New Iuſti- 


* ; Inſt. 15.b. 


p 1 Init. 2. b. 
8 

7 Rep. 17,18. 
in Calvin's 
Caſe. 


tute of the Civil Law, &c. Book 3.] 3 
Let us therefore forthwith proceed to ſhew, 1. Ibo may Purchaſe 
or Convey. 2. How One may Purchaſe or Convey, (viz.) by Deed. 
3. The ſeveral Formal Parts of a Deed of Conveyance. 4. The 
ctw Sorts of Conveyances by Deed. 5. How Deeds are made 
Vo! 

1. Who may Purchaſe or Convey ? 

Then Ring may Purchaſe to Him and His Heirs ; but He is ſeiſed 


. a. thereof iz Jure Corone. Natural Perſons, Incorporate Perſons 
9. (Sole or Aggregate) Ideote, Madmen, Deaf, Dumb, and Blind, Mi- 


zors, and all other Reaſonable Creatures may alſo Purchaſe, except 
as hereaftcr is excepted. ? But ſome have only Capacity to Purchaſe, 
not to Hold; as Aliens, | See 32 H. 8. chap. 16.] Felons after Felo- 
ny committed, who then purchaſe, and are afterwards attainted : Ir. 
this Caſe the Lord of the Fee ſhall have the Eſcheat. If attainted 
and then purchaſe, They can only purchaſe for the Benefit of the 
King. Corporations (Sole or Aggregate, Eccleſiaſtical or 'Temporal) 
purchaſing in Mortmain without Licence, (5c. cannot Hold; for the 
King ſhall have the Lands by his Prerogative. [See ante of Aliens, 
Book 1. chap. 3. and of Mortmain, poſt, chap. 4.] And fome have 


Ability to Hold upon Purchaſe, or not to Hold, at the Election of 


Themſelves or Others; As Infants or Minors, who may Agree or Diſ- 


agree when they come to Age; Lunaticks and Feme-Coverts, whoſe 


Heirs or Husbands may agree or diſagree to it ; tho' the Lunatick 
Himſelf making a Purchaſe and recovering His Memory, cannot 
waive it : He may agree to it; and if He doth, His Heir cannot af- 


terwards diſagree. But a Feme-Covert her felt without any Cauſe 


alledged may waive the ſame after the Death of her Husband ; tho' 
the Husband agreed thereto. So may her Heir, if after the Death of 
the Husband ſhe herſelf do not agree to it. 3 5 
A Wife is a Good Name of Purchaſe without a Chriſtian Name, 
or if the Chriſtian Name is added and miſtaken ; as Em for Eme- 
In, &c. Yet in Pleadings the proper Name muſt be ſet forth. 
But Chapters are not of Capacity to take by Purchaſe without the 
Dean. _— or Inhabitants, or Church-wardens, Commc- 
rs, Papiſts, | See 11 G 12 . z. ch. 4. 1 Georg. 1. chap. 55. ma 
— * — or Hold Lands.] [| Sce the 12 1. 5 ch. 2. - hs K 
chap. 4. and 29. whereby Aliens, tho mae Denizens or Naturaliz d, 
are uncapable to have any Grant of Lands, &c. from the King, 
5 Georg. I. ch. 27. By which Artificers, exerciſing or Teaching their 


Trades in Foreign Parts, are made incapable of Taking Lands by 


411 3. b. 


r 1 Inſt. 42. b. 


Deſcent, Deviſe, Purchaſe, &c. [See of Forfeitares, Book 4. ch. 5. 
And ſome may not Purchaſe 4 Particular Things, [ See of Offices, 
chap. 2. ante.) and ſome Purchaſes may be avoided. [See the 13 
Eliz. Fr 5. 27 Elia. chap. 4. infra, and of a Baſtard, Book 1. 
chap. 6. | 
The King may Coney as-well as Purchaſe ; and fo may all others, 
r except Men attainted of Treaſon, Felony, Premmunire, Aliens 
Born, | See Book 1. chap. 3.] Ideots and Lunaticks, Feme-Coverts, 
5 — Infants, 


* Utile per Tuntile non vitiatur. 1 loft. 3. a. 


Ch. 3. Laus of England. 


221 


Infants, {But fee 7 Ann. chap. 19.] and Men under Dureſs; for tho 
they may Purchaſe, the Conveyance of theſe may be avoided. A 
Man, Deaf, Durab and Blind, that hath Underſtanding, and found 
Memory, tho he expreſſeth his Intention by Signs, may convey. 
Some Bodies Politick (as f Biſhops, Colleges or Halls, Dean and 
Chapter, Guardian of an Hoſpital, Parſon, Vicar, &c.) muſt Con- 
vey purſuant to the Statutes to be mention'd hereafter. [ Sce Of 
Leaſes, poſt. 

t Note, That where one hath Two Ways of Conveying Lands, 
both at Common Law, and intends to paſs it by one of Them, which 
cannot be done, It may paſs by the other, if there are ſufficient 
Words to paſs it that Way. But where One may paſs Lands cither 
by the Common Law, or by raifing of an Uſe, and ſettling it by 
Statute, there in many Caſes it is otherwiſe. 


By the 13 Eliz. chap. 5. All Fraudulent Conveyances of Lands, 
&c. Goods and Chattels, to avoid the Debt or Duty of another ſhall 
(as againſt the Party only, &c. whoſe Debt or Duty is fo endeavonr- 
ed to be avoided) be utterly coid. And every of the Parties to ſuch 


Fraudulent Conveyance, &c. being Privy thereunto, and Juſtiſyiug 


the ſame, ſball forfeit One Tear 's Value of the Goods, &c. Provided, 


I Inf. 43. a. 


t 1 Inft. 49. a. 


This Act ſhall not extend to Grants made Bona Fide, and upon Good 


Conlideration, to Perſons not Privy to ſuch Colluſion, or having no 
Notice or Knowledze thereof. Oe 


Here u Two Things are to be conſider d. The Conſideration and 
Bona Fides. The Conſideration muſt be valuable, as Money, Mar- 
riage, Cc. [See Of the Conftderation, infra] * Bona Fides is op- 


- 3 Rep. 82, 
82. 


potite to Fraud, and to a Truft expreſſed or implied. So that there 


mult be a Good Conſiderat ion, and ſuch a Bona Fides to bring it with- 
in the Prociſo. [See Of Gift, chap. 6.] 

This Act againſt Conveyances to Defraud Creditors, &*c. makes 
the Conveyance void as to all Strangers who are to receive Prejudicc 
by it; but between the Parties it is to ſtand Good, [ See the Statutes 
concerning Fraudulent Conveyances of Bankrupts to deceive Credi- 
tors, poſt, ay 4] | | 

But if one that is indebted doth Nom Fide ſell his Lands, tho' it 
be with Intent to avoid Payment of his Debts, this is Good, if the 
Purchaſor is not Privy to his Intent. 

As this Act was to Relieve Creditors againſt Fraudulent Conveyan- 
ces, and all Others who have Cauſe of Action for any Penalty or For- 
feiture, ſo for the Relief of Purchaſers, it is Enacted, | 


By the 27 Eliz. chap. 4. That every Conveyance, Intereſt or In- 
cuimbrauce of, in or out of Lands, &c. made to Defraud any Pur- 
chaſer upon Good Conſideration, ſhall (as againſt ſuch Purchaſer on- 
ly, and all Claiming under him) be utterly void. And yy the 

arties 


* 8 1 , n 


— 


_ * Frans & Dolus Nemini Patrociuari Debent. 3 Rep. 78. 7 Rep. 38. 
nod alias bonum & juſtum eſt, ſi per Vim vel Fraudem petatur, Malum g 
injuftuum Hficitur. 3 Rep. 78. . = | 
Fucatus Error nuda veritate in multis eft Probabilior. 2 Rep. 72, 73. 
Sepe rationibus vincit veritatem Error. Ibid. | 


» 
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* 3 Rep. Iz. 


Parties or Privies ho ſball juſtify the ſame to be made Bona Fide, 
and upon Good Conſideration, to the Diſturbance of the Purchaſer, 
&c. ſhall forfeit One Tear's Value of the Lands, &c. Provided, That 
Conveyances made upon Good Conſideration and Bona Fide fball be 
Good, notwithflanding this Aft. 


Note, * 'The Conveyance is not made void againſt All, but only 
againſt Thoſe who afterwards come to the Land Bond Fide, and 
upon Good Confideration. Both Bona Fides and a Good Confidera- 
tion arc requiſite to bring it within the Proviſeo. For in a Decd a 
Conlideration may be Good, and the Deed not made Bond Fide ; be- 
cauſe the Deed may be Fraudulent, and accompanied with a Truſt. 
The Conſideration of Nature and Blood is a Good Confideration ; but 
not ſuch a God or valuable Conſideration, as Money, (Fc. which is 


intended in the Statute. The Statute means Money paid, or other 


Good Conſideration given. [See Of Confideration concerning the 
Premiſſes in Deeds, ther The Conveyance being void, it is not 
Material whether the Purchaſer had Y Notice of the Fraudulent Con- 
veyance, or not. For Notice cannot make that Good which was void 
as to him. Again, TE TOE 


By the ſaid Statute, N Lands are firſt convey'd with Clauſe or 
Condition of * Revocation, &c. and are afterwards ſold or changed 
for Money, or other Good Conſideration paid or given before the firſt 
Conveyance is Revoked, according to the Power reſerved, ſuch firſt 
Conveyance ſhall be void againſt the Purchaſer, and all others claim- 
ins under him. Howbeit, No lawful Mortgage made Bona Fide 


 evithout Fraud hall be impeach'd by this Act. | See further in the 


Merchant and Staple, and Of Recognizathces, infra.] 


ſaid Act concerning the Entry of S$tatute- Merchant and Staple, in the 
Office of the Clerk of the Recognizances, elſe to be void againſt the 


Purchaſer of Lands chargeable therewith, &c. And fee of Starute- 


By the 29 Car. 2. ch. 3. Judgments as againſt Purchaſers Bona 
Fide for valuable Confideration, ſball be Fudgments only from the 


Signing, and Entry of the Month and Tear upon the Paper of Re- 


cord. And no Recognizances ſhall bind Lands in the Hands of Pur- 
chaſers Bona Fide, and for caluable Confideration, but from the Time 
of the Enrollment of the Day, the Month and Tear in the Margin 
of the Roll. Aud no Writ of Execution ball bind the Property of 
Goods, but from the Time of its Delivery to the Sheriff, &c. | See the 


4G O M. chap. 20. An Act for the better Diſeovery of Judg- 


ments in che Courts at JVeftnnnſter. And ſee Of Judgment and Exe- 


cution, Book 4. chap. 4.] | 


y the faid Statute, No Action half be brought to Charge any Per- 


fon upon ary Contract, or Sale of Lands, Tenements or Heredita- 


ments, or any Intereſt iu or Concerning the ſame, unleſs the Agreement 
be in Ilriting, ſigned by the Party to be charged therewith, or by ſome 
other Perſon by him lawfully ora 2 
Sce'the' 3 & 4 I. & M. chap. ig. For Relief of Creditors againſt 
Fraudulent Deoiſes. | | 
And the 4 & 5 V. & Al. chap. 16. An Actto prevent Frauds by 
Clandeſtine Mortgagem,Alfo the 9 Aun. chap, 14. Concerning Mort- 
gages obtained by Gaming. b 
= — | 5 By 
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By the 10 Ann. chap. 22. Fraudulent Conveyances made to Quali- 
fy one to Vote for Knights of the Shire, ſhall be taken as Free and 
Abſolate againſt the Perſons who executed the ſame. 


See the Statute 4gainft * Uſury 12 Ann. chap. 16. Rep 69, 
1 70. 


Note, That Purchaſers without Notice of Incumbrances are Fa- 
_ J the Chancery. [ Sze Of Eftates upon Conditions, ante, 
chap. 1. ” | 
4 How one may Purchaſe or Convey. 
All Purchaſes or Conveyances of Lands 


Regularly muſt be by 


b1 Inſt. 35. bs 
171. b. 229-84. 


n | 
9. Sealing. 10. A Delivery. RS. 
Of Deeds, ſome Concern the Realty, ſome the Perſonalty, and 
ſome are Mixt. Again, Deeds are Hadented, or Poll. 1. An®© In- A. „ 35 b. 
denture (inſtar Dentium) is a Writing containing a Conveyance 2 ia 67. 
between Two or more Indented or Cut unevenly, or in 2 5 Rep. 20. 
on the Top or Side, anſwerable to another Writing that likewiſe 
Comprehendeth the ſelf fame Words. It uſually begins thus, This 
 Tndenture, c. But if a Deed begins, This Indenture, and is not In- 
_ dented, it is no Indenture, but It may work as a Deed-Poll. Yet if the 
Deed is actually Indented, and there are no Words importing an In- 
denture in the Deed, it is an Indenture in Law. This Indenture may | 
be 4 Biparrite, where there are Two Parts and Parties to the Deed; Lit. 370, 
Tripartite, where there are Three Parts and Parties; Quadripartite, 31.37% 
 Omimnquepartite, &c. All which muſt be Indented alike, and then they ** 
make but © One Deed in Law; every Part of the Indenture being of *« Li. 370, 
as Great Force and Effect as all the Parts together. It may be made —_ 
in the Firft or Third Perſon. And tho' the Feoffor, Donor or Leſ- __ 
ſor only Seals the Part of the Indenture running in the third Perſon 
1} ing to the Feoffee, Donee or Leflee, the Indenture is Good. | 
For if the Feoffee, Donee or Leſſee, never Sealeth the Counterpart 
belonging to the Feoffor, &c. he has an Intereſt in the Eſtate; being 
made Party to the Deed in the Beginning. But if the Indenture is 
made in the f Firſt Perfon, mention muſt be made in the Deed, That Lit 121 
the Feoffee, Oc. hath put his Seal, and He muſt put his Seal accordl- 4 30. 
ingly to make himſelf Party to the Deed. For He is not Party to 
the Decd (being made in the Firſt Perſon) but only by the Clauſe 
that He hath put his Seal thereunto. That Part which the Feoffor, 
Grantor, or Leflor Scals, is called the Original, and the Reſt are ſaid 
to be Counterparts ; tho now of late it is thought more proper to 
make all the Parts Originals, and to be Scaled as fueh by all Parties. 6 Lit. 38. 
Otherwiſe, if the Original and Counter part Diſagree, you muſt judge = .- 44 
by the Original. In Deeds Indented all Parties are © Eſtopped (or = 
Con- 8 * 
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Concluded) to ſay againſt any Thing contained in it. It Eſtops a 
Leſlee to plead that the Le ſſor had nothing in the Land. But where 
an Intereſt paſſes from the Party, there can be no Eſtoppel againſt 
Him. Laſtiy, No Bond, Covenant or Grant can be made Jo or 
> 2Inft. 673. With any that is not Party to the Decd, ® if the Indenture is Reci- 
procal between Parties of the one Side and Parties of the other; other- 
wiſe, if it is not Reciprocal, or made between Parties, as when the 
Decd begins, To all Chriſtian People, &c. Know all Mes by theſe 
i rInſt. 229.2. Preſents, &c. without a Between, &c. 2. A Deed i Poll (fo called, 
becauſe it is cut even, or Polled) is that Writing which is plain 
without any Indenting. Every Deed that is pleaded ſhall be intend- 
ed to be a Decd-Poll ; unlefs it is alledged to be Indented. A Deed- 
Poll is properly Single, and but of one Part, and is intended for the 
Uſe of the Feoffee, Grantee or Leſſee. It commonly begins thus, 
8 To all People to whom theſe Preſents ſhall come, &c. or Know all 
8 2 Men by theſe Preſents, &c. In this Deed-Poll a Leſſee is k not E- 
ſtopped or Concluded to plead, That the Leſſor had nothing at the 
Time of the Leaſe made. For the Leſſor only puts His Seal to it, 
and Delivers it only as His Act. | 
1 Inft. 9. A Charter doth touch the Inheritance, but a Deed doth not, un- 
b. 171 b. jeſs it bath ſome other Addition. | 
Where a Feoftor conveys away all his Eſtate in the Land abſolute- 
ly, andis not bound to Warrant the Land, or Defend the Title; but 
the Feoffee is to Defend the Land at his Peril, the Feoffee ſhall have 
Rep. 1, z. all the m Deeds and Evidences as Incidents to the Land, altho they 
14 f 2. be not granted to Him by expreſs Words; for the Feoffor cannot 
2 Roll. Abr. reap any Benefit by them. But if the Feoffor warrants the Land, 
30, 31. there without expreſs Grant the Feoffee ſhall not have any Deeds 
which do Comprehend Warranty, but the Feoffor ſhall have all the 
 Evidences which are requiſite to Defend the Title of the Land. The 
| Feoffee muſt Truſt to His Warranty; and have only ſuch Evidences 
which do Concern the Poſſeſſion, and not the Title of the Land, as 
Court-Rolls, &c. as Incidents to the Poſſeſſion. So if a Man makes 
a Feoffment with Warranty and Dieth, the Heir of the Feoffor ſhall 
have all Deeds and Evidences which the Feoffor himſelf might De- 
tain. All this is to be underſtood where there is no expreſs Grant 
of the Deeds and Evidence | —- 
3. What are the ſeveral Formal Parts of a Deed of Conveyance * 
Deeds by which Lands, c. paſs, have uſually Theſe Several and 
Formol Parts, (viz.) The Premifſes, Habendum, Tenendum, Red- 
dendum, the Clauſe of JVarranty, Covenants, Conditions, Date and 
Sealing. But to make It a Deed, There muſt be a Delivery of it. 
"See infra. | 2 | 
„ 1 Tnſt, 6. 4 . 3. The® Premiſe ſet forth the proper Names of the Feoffor and 
Noy's Marx. Feoffce, Donor and Donee, Leſſor and Leſſee, with a Deſcription of 
"+, 133 what Pariſh and County, with their Addition or Opality, as Eſquire, 
Gentleman, Teoman, &c. and Comprehends the Certainty of the 
Lands or Tenements to be convey d, either by expreſs Words, or by 
Implication, with the Confideration of the Conveyance. The Conf 
deration is the Motive or Cauſe of the Contract. As in Conſideration 
of Natural Love and Affection, for Settlement in the Stock or Blood, 
for Money paid or ſecured to be paid, for Payment of Debts, for 
„3 Rep. 83. Marriage already had or to be had, (5c. ? There is a Good Con- 
Inſt. 9. a. 4 fſideration, 
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ſideration, and a Faluable Confideration. Natural Love and Aﬀec- 
tion is a Good Conſideration, but not a, Faluable Conſideration, as 
Money, Marriage, Cc. There is no Confideration ſo much reſpected 
in Law, as the Conſideration of Marriage, in reſpect of Alliance and 
Poſterity. [ See ho may Purchaſe, ſupra; and Of Covenants to 
ſtand ſeiſed to Uſes, and Of Bargain and Sale, iafra. ] The Premiſ- 
ſes alſo ſet forth the Exceprions, if there is any Occaſion; as Ex- 
cepting all Timber- Trees, Oc. which muſt be a P Particular out of * : Int. 4). a. 
a General, as Timber- Trees out of a Grant of Lands, a Room out | 
of an Houſe, an Acre out of a Manor; and not a Part of what is 
| Granted, as One Acre out of Twenty, the Services out of a Manor, 
Cc. But this may be done by Covenant. 
Ins many s alſo there may be an Occaſion of a Recital of 
Part of antient or former Deeds in the Premiſſes; but chiefly upon 
Aſſignments of Leaſes and Mortgages. Yet a Recital is not 4 Con- :In@t.35:.b. 
eluſive, becauſe it is no direct Affirmation. By feigned Recitals in g 88. 74 
a true Dced, Men might make what Titles they pleaſe, fince falſe : Lev. ros, 
Recitals are not puniſhable. £4 | 2» 
2. The Office of the ? Habendum (To have) is to Name again the 160, 161. 
Feoffee, (5c. and to expreſs the Certainty of the Eſtate which the 2 Rep. 23, 
Party is to have, for what Time, and to what Uſe. And it ſome- 3 Rep 56 
times Quali ſies the Eſtate, fo that the General Implication of the 154 
Eſtate, which by Conſtruction of Law paſſes in the Premiſſes by the 3 K b. 
Habendum may be Controll d; but not if the Eſtate is Expr effed in 2 
the Premiſſes. As if a Man by Deed gives Lands by the Premiſſes to Noy's Max. 
One and His Heirs, Habendum to Him for Life; this Habendum is 9 
void, becauſe Repugnant to what is expreſſed; not if the Habendum 
had been to the Heirs of His Body. But if the Eſtate had only been 
Implied in the Premiſſes, as if 4. grants a Rent to B. generally in the 
Premiſſes, the ſame by Implication and Conſtruction of Law is an 
Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 
lify the Generality and Implication of Law in the Premiſſes. It is re- 
quired of the Habendum to compriſe and include the Premiſſes; and 
it muſt be conſiſtent with that which was there expreſſed. If it is not, 
the dent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate 
dy the Habendam ſhall be void. Note therefore, the Difference be- 
twixt an Eſtate Iinplied in the Premiſſes, and an Eſtate therein Ex- 
prefſed. An Habendum alſo may ſometimes Explain the Premifles 
to prevent Wrong, and ſometimes * Exlarge the Premiſſes; as if a „ Plovd. 161. 
Man giveth Lands in the Premiſſes to One, and the Heirs of his Bo- 1. 
dy, Habendum to Him and His Heirs, he hath an Eſtate-tail and a 
Fee-fimple Expectant. For when the Deed at firſt doth contain 
ſpecial Words, and afterwards concludes in General Words; Both 
Words, as well General as Special, ſhall ſtand. 3 
3. © The Tenendum (To Hold) at this Day, where the Fee- ſimple 1 1:8 6. «. 
paſſeth, muſt be of the Chief Lord of the Fec, by the ſame Cuſtoms — 
and Services as the Feoffor held. For ſince the Statute of the 55 
18 Ed. 1. ( Entituled, Oi Emptores Terrarum, and Expounded 
2 lat. 66, 67, 500, Fc.) no One = convey Lands in Fee to 3 
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of himſelf, except the King. Before the Statute the Tenendum was 

ce ; whereby Lords Eſcheats, orfeitures, Co 

This Statute therefore does not extend to a Gift in Tail; for the 

— [ See Of Frankalmoign, chap. 2. 
ante. | 

: loſt. 47.2 4. The * Reddendumis that Clauſe in the Deed which Reſerpeth 

$6.4 145% or Provideth ſome New Thing to the Grantor, Gr. as Rent, Suit, or 

Service, (5c. and is uſually made by the Words Yielding, Paying, 

* r Inſt.47.a. Doing, Reſcrving, Finding, Gc. An * iam is always of Part 

| of the Thing granted in General, and of a Thing in Being. [See Of 

the Premiſſes, antea.| But a Reſervation is always of a Thing not 

in Being, and is newly created out of the Lands or Tenements De- 

miſed; tho Exception and Reſervation are ſometimes uſed promiſ- 

7 1Inſt.143.b. The Leſſor cannot Reſerve to any other but 7 Himſelf ; 

but ſome do hold, That it is otherwiſe in the Caſe of the King. 

*1 Inſt. 142.2. Neither can He Reſerve to Himſelf 2 Parcel of the annual Profits 

themſelves, as to Reſerve the Veſture or Herbage of the Land, &c. 


for that would be R to the Grant. | 
If a Man in the Month of February makes a Leaſe for Years, Re- 
ing an Y Rent payable at Michaelmas and Lady-day du- 


Inf. 317.b. ring the Term; the Law (in this Caſe of a Reſervation) will * Mar- 
ſhal the Words that the Grant may take Effect, that the Rent ma 
be paid yearly during the Term, (is.) at Lady-day and 
Mas. (So Papas F Hs, cap. 2. Ave) By 2 
Antiently the Reſervations were for the moſt Part in Victuals; as 
Corn, Fleſb, Nb, &c. But about the Reign of H. 1. the Reſervation 
of Victuals was into Ready Money. SH 
3 a Reſervation is after the Limitation of all 
: ons to the Anitaoptts Roca, hates Tang cas Claus 
of Diſtreſs may be inſerted in the 
lat. 3652. 5. b A Farramt is a Covenant Real annexed to Lands or Tene- 
Bargainor or Seller, (5c. and his Heirs are bound 
to warrant and ſecure the ſame to the Bargainee 


ments, whereby god * 


His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and 

either upon Voucher, or by Judgment in a Writ of WWarrantia Cbartæ, 

to yield Other Lands and 'Tenements to the Value of 'Thoſe that 

mall be Evicted by a former Title. Warranties are favoured in 

* Lit. 133. Law, being Part of a Man's Aſſurance. The Word © Warrantizo 


yet | 

fee 248 

for the Life of the Feoſſee or of the Feoffor. But the 
very in Value ſhall be in Fee. The Words Grant, Demiſe, &c. do 
make a Warranty in Law, if ſpoken of Chatzcls Real. But Promiſes 

or Contracts annexed to Chattels Real or Perſonal are not included 
in the aforeſaid Definition. A Warranty which is a Covenant Real 
4 rInff.101.b. bindeth to yield Lands in 4 Recompence. A Covenant annexed to 
0 6— ha 
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is bound to Warrant the 'Thing He fells, 28 
Warranty, yet by the Common Law He is not bound, unleſs there 
be a Warranty in Deed at the Time of the Sale, or in Law. [See 
Action of Deceit, Book 4. chap. 4.] 3 

Of Warranties annexed to Freeholds and Inheritances ſome are 
Warranties in Deed, ſome in Law. 1. A Warranty in © Deed is 1 Inf. 384. 4 
an expreſs Warranty by the Word JWarrantizo. 2. Warranties in L aw 4" 
are Thoſe which are Created by other Words, as Dedi, &c. is a 2 3 
Warranty in Law to the Feoffee and his Heirs during the Life of the 4 Rep. 81. 
Feoffor, but not in the King's Caſe. They are called Warranties in 
Law, becauſe in Judgment of Law amount to a Warra 
without the Word J/arrantizo. [See the 4 Ed. 1. chap. 6.] AIG 
this Word Exchange implies a Warranty in Law, even in the Caſe of 
the King. Warranty in Law and Aſſets in ſome Caſes are a good Bar. 
It binds the Heirs of Him that made it, in many Caſes, tho not na- 
med; which an Expreſs Warranty cannot. [See Of Aſſigns Tit. Co- 
venant, infra.] So a Warranty in Law may be by Will. But an Ex- 
preſs Warranty cannot be created by Will. 
Again, Warranties are either General, (vis.) by One and His 
Heirs to Another and his Heirs ; or Particular and reſtrain d to a cer- 
tain Perſon. | —— 
Warranties alfo are f Lineal, Collateral, or Commencing by Di. Lit. 697, 
ſeifin. 1. Lineal Warranty is a Covenant Real; where a Man (ei- „ 
ther as Owner, or that might have inherited the Land, and from 383. bbb 
whom his Heir Lineal or Collateral might by Poſſibility have claim d 3% b. 
as Heir) bindeth Himſelf and His Heirs by his Deed to Warranty 3** * 
and Dieth, and the Warranty doth Deſcend to the Heir. He mutt 
bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon 
why this is called Lineal Warranty is not becauſe that muſt deſcend 
upon the Lineal Heir, but becauſe if there had been no fuch Deed of 
Alienation with Warranty, the Right of the Tenements, and the 
very Lands had Deſcended to the Heir of Him that made the War- 
ranty either Lineally or Collaterally. Lineal Wa doth Bind 5 Lit. 7:1, 
the Right of a Fee-fimple. It doth not bind the Right of an Eftate- 777. 05 
tail; for that is Reftrain'd by Neſtm. 2. or the 13 Ed. 1. De Donis 352. 4. 
 Conditionalibus. But a Lineal Warranty and A4fſets is a Bar of the 
Right in Tail, and is not reſtrain d by the ſaid a Aſſets ſignify 
here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 
ſcent, not by Purchaſe or Gift. It muſt alſo be Afets in Fee-ſimple, 
and deſcend to the Heir of the fame Anceſtor that made the Warranty. 
Warranty Lineal or Collateral deſcendeth always to the Heir at 
i Common Law, and bindeth the Heir. But the Iflue cannot be Lit. 718, 
Bound by ſs Warranty if the Anceſtor is not Bound in bis 1% fu 
k Life- time. Therefore an Expreſs Warranty by Will cannot bind. 376. a. 
2. | Collateral Warranty is where the Party upon whom the Warran- 356: > 

ty deſcendeth, cannot convey the Title which He hath in the Land 1 jg. 186. « 
from him that was the Maker of the Warranty, or ſhew that he is 388. a. & b. 
His Heir, inaſmuch as He that maketh the Warranty is Collateral to „4, „1. 
the Title of the Tenements. Thus for an Example; * If 'Tenant Koy': Mas. 
in Tail diſcontinues the Tail, (i. e. Alienates the Lands, and there 
gives away the Poſſeſſion,) [See Book 4. chap. 3. ] and hath If 
Dieth, and the Uncle of the Iſſue, having no Right to the Ind. 37 
. , 57% 
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ſeſſion is given away) with Warranty, and Dieth without Iſſue, this 
S and bindeth his Right 
without Aſſets; becauſe the Warranty Deſcendeth upon the Iflue, 
that cannot make Title to the Entail from his Uncle. This was ſuf- 
fered becauſe the Law preſumed, That the Uncle would not diſinherit 
the Lawful Heir of his own Blood without a Recompence ſome other 
Way. Collateral Warranty binds the Right of an Eſtate in Fee or 


2 11n&.374-b. Tail with or without Aſſets; for it is not * Reſtrained by the 13 


392. a. 


3 Lit. 698, 


702. 


Ed. 1. De Donis Conditionalibus, tho a Lineal Warranty without 
Aſſets is reſtrained, as aforeſaid. But, 


By the 4 & 5 Ann. chap. 16. All Collateral Warranties (fence the 


firſt Day of Trinity Term 1705) of Lands, &c. by any Anceſtor, 


who has no Eftate of Inheritance in Poſſe ſion of the ſame, ſhall be 
void againſt the Heir. 


It is a Maxim in Law, That no Warranty ſhall extend to bar any 
Eſtate of Freehold or Inheritance which is zz efſe in Poſſeſſion, Re- 
verſion or Remainder (and not Diſplaced and put to a Right) before 
or at the Time of the Warranty made, tho' afterwards at the Time 
of the Deſcent of the Warranty the Eſtate of Freehold or Inheritance 
is deveſted and diſplaced. OE 
3. Warranty by P Diſſeiſin is where one, that hath no Right to 
enter upon the Freehold of another, entereth and conveyeth it away 
with Warranty. 4 It is called a Warranty that Commenceth by 

becauſe Regularly the Conveyance, whereunto the War- 
annexed, doth work a Diſſeiſin. As when Leſſee for Years 


ters into Lands to which He has no Title, and preſently makes a 
Feoffment with Warranty. This Warranty Commences by Diſſeiſin. 
But it barreth not. [Sce Of a Diſſeiſen, chap. 4. pet.] 

r Warranty may be annexed to any Conveyance of Lands, Tene- 
ments, or Hereditaments, as upon Fines, Feoffments, Gifts, (5c. Re- 
leaſes and Confirmations, nade to the Tenant of the nd He 
WWW 

C. But h 


By the 4 & 5 Ann. chap. 16. All — fince the firſt Day of 


Trinity Term, A. D. 1705. by Tenant for Life of Lands, Tenc- 


ments or Hereditaments, the ſame Defcending to any Perſon in Re- 


 werfion or Remainder, ſhall be void. ¶ Sec the Statute of Glouceſter, 


needs no great Exactneſs in the Words, to make a Covenant. [ See the 


6 Ed. 1. chap. 3. and the Expoſition thereof, 1 Inſt. 365. a. & b. 


366. a. 13 Ed. 1. chap. 2. 11 H 7. chap. 20.] 


Warranties are Pleadable only to Real Actions, as in Recoveries, 
&c. [See Of AGtions, Book 4. chap. 4] 

6. A Covenant is an Agreement made by Deed in Writing by the 
Conſent of two or more to Do or not to Do. 'The Words of Cove- 
nanting are, do Covenant, Grant, Promiſe and Agree, &c. tho there 


6 Ann. chap. 35.] For if Words of Condition and Words of Coce- 
nant are coupled together in the fame Sentence, as Provided always 
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and it is Covenanted, &c. ſ in ſuch Caſe the Words may be conſtrucd Inf. 203.b. 
to make a Condition and a Covenant too. ee 
A Covenant is either Expreſs in the Deed, or Implied by Law. * 4 Rep. 80. 
By the Words Demiſe and Gram, the Law doth Imply and Intend 1 ol 
on the Leſſors Part that the Leſſee ſhall quietly Enjoy againſt al! 
Incur1brances during the Life of the Leſſor. And this Covenant in 8 
Law created by ſuch Words ſhall go to the Aſſignee of the Term. 
But where there is an Expreſs Covenant in Deed for quiet Enjoy- 4 Rey. 80 
ment, the plied Covenant ſhall be governed by it. An Expre/; 
Covenant is either Real, whereby a Man obligeth Himſelf to paſs 
Lands, to Levy a Fine, (5c. or Perſonal, where a Man Covenants 
with another to build Him a Houſe, to allow Timber, &c. A Co- 
venant alſo may be in the Affirmative or Negative, Executed, i. e. 
I. by r 
* Covenants extend to Aut in Deed, or A/jjgns in Law. Plowd. 28 
An Aſſignee in Deed is a Perſon appointed; as RE Ce of a 5 Rep. =” 
Term Aſſigns the ſame to Another. An Aſſignee in Law is He whom Kall. . 
the Law makes; as an Executor is ſuch an Aſſignee to the Teſtator, 913, 916. 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- * Cro. 55%» 
nant doth extend to a Thing in Being, Parcel of the Demiſe, the Co- : Cre 125. 
venant ſhall go with the Land, and ſhall bind the Aſſignee, tho He 
is not named or bound by Expreſs Words; as to Repair the 
Houſe, Gc. But if the Covenant doth Concern a Thing which 
was not in Being at the Time of the Demiſe made; the Cove- 
nantor, His Executors or Adminiſtrators ſhall be bound ; but an 
Aſſignee ſhall not be bound; as to make a New Wall, &c. upon 
Part of the Land Demiſed. For the Law will not annex the 
Covenant to a Thing that hath no Being. But if a Leflee doth 
Covenant for Himſelf and Aſſigns in Expreſs Words, it is otherwiſe ; 
becauſe the Aſhgnee ſhall have the Benefit of it. Yet tho the Cove- 
nant is Expreſs for One and his Aſſigns, if the Thing to be done doth 
not Concern the Thing Demiſed, there the Aſſignee ſhall not be 
charged; as if the Leſſee Covenants for Himſelf and His Aſſigns to 
build a Houſe upon other Land of the Leſſor, which is no Parcel of 
the Land Demiſed ; or to pay a Collateral Sum to the Leſſor, or to 
a Stranger, (5c. So if in a Demiſe of Sheepor other Perſonal Things, 
the Leflee Covenants for Him and His Aſſigns to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aſſignce 
ſhall not be bound; For it is but a Perſonal Contract. | See more in 
Spencer's Caſe, 5 Rep. 16. Where the Aſſiznee ſhall be bound without 
naming Him, and where not; and where He ſball not be bound, tho 
He is expreſly named, &c.J © 
The J Executors and Adminiſtrators of Aſſigns, and the Heirs of „ Rep. 17. 
Aſſigns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this » Inſt. 384. b. 
Word Aut. [See Of a Y, Title Office, chap. 2. ſupra, and? 


See of an A/ienment, infra. TR 
of which none ſhall have Advantage * 1 Roll. abr. 


Z There are Covenants, 
but the Party and His Heirs. Covenants of Inheritance ſhall defcend — 
to the Heir, (is.) ſuch as are Knit to the Eſtate ; otherwiſe of Co- 23; 
venants in Groſs, which go to the Executors, GW. 4 1 


* Ini ſentit Commodum ſentire Debet & Onns. 5 Rep. 24. 2 Init. 499. 
Qui ſentit Ouus, ſentire Debet & Commedum. 1 Rep: 99: | 
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* 1 Roll, Abr. Covenants made by Deed * Pull are as Effefual as thoſe made 
he by Deed Indented, if the Party hath the Deed to ſhew. 

A Bond for Performance of Covenants is Termed a Collateral Af. 
ſurance. It is the beſt Way al ways © fake © Bond ior Cs 
of Covenants with a Penalty : ( if you ſue upon the Bond at 
Common Law, the Jury mut find the Penalty. But if you ſue upon 
the Covenant, the Damages are left to the Jury.) But then the Par- 
ty, when He ſues upon the Bond at Common Law, ought to take 
Care that He does not Levy much more than His Damage and Coſts, 
for fear of a Bill in Equity for Relief. The Defendant alſo may be 
fore d to give Special Bail if the Penalty is above 10 l. But this is ac- 

cording to the Diſcretion of the Court. Of late a Covenant with a 
Penalty, is uſually inſerted in the Body of the Deed, to fave the 
11 Charge of Stamp d Paper upon a Bond. If the Condition of the 
Bond is to Perform all the Covenants in an Indenture, Covenants in 
Law, as well as Covenants in Deed are included. eg V.. 
chap. 10. „ 
ere 
cording to y only to 
D Dr ee 
the Parties, without the other formal Parts of the 


cee che 32 H. 8. chap. 34. Concerning Grantees of Reverſions to 
wi Advantages of Covenants to be performed by Leſſees, Oc. See 


alſo D' Anders — Title 422 


RULES Concerning COVENANTS. 


[Fs Covenant is Unlawful in the Subſtance thereof, or impolſble, 
it is v 


If no Time is limited for Doing of a Thing, it ſhall be done in 7 
Reaſonable 'Time. 
c Plow. 287. © A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 
: Inſt. 36. & nd moſt in Advantage of the Covenantee. 
4 5 Rep. 21- 4 Where One by his own Act diſables himſelf to perform a Cove- 
n 
* 5Rep 26. e Ey Contract or Agreement ought to be Diſſolved by Matter 
of as high a Nature as it was made. 
| 7. * A Condition is the Suſpen fion of the Execution of an Act until 
1 122K — be and which may not be. A 
rptuſlcnee. Condition annexed to ' Real Eſtates is « Quality annexed by him that 
hath Eſtate, Intereſt or Right to the ſame, the Eſtate 
Granted may be Defeated, Enlarged, or Created upon an uncerta in 
Event; as hath been before Obſerved. [See Of Eftates upon Condi- 
tiom, ante, chap. 1. 
* A Con- 


mne „ „ö 
quo Ligatum eft. 2 Rep. 53. 5 Rep. 26. 6 Rep. 43- CS 122. 

Cunditio eſt cum quid in Caſum Incertum, qui poteſt tendere 6 
Efee, confertur. 1 Inſt. 201. a. 


— — 
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—_— in Deed 0 8 theſe ( 

1. itions in may b by 8 Words, (ig.) s Lit. 328 

es Condition, Provided, So that, &c. But theſe Words, 15 80 329. yr 
Intent, To pay, To the Effeft, &c. are no Words of Condition in p6- 4-4 
Feoffments and Grants in the Caſe of a Common Perſon. But in the 1 Int. 204. a. 
Caſe of the King ſuch Words do create a Condition; and fo it is in *3*> 
Caſe of a Will. And for avoiding a Leaſe for Tears, Preciſe Words 
of Condition are not fo ſtrictly required, as in the Caſe of Free- 
bold; for a Leaſe for Years is but a Contract, which if under Three 
Years may begin by Words, and be diſſolved by Words. [See 29 Car. 2. 
chap. 3.) Therefore if One makes a Leaſe for Years, eſpecially by 
Deed ; in which there is a Clauſe, That the Leſſee ſhall do ſuch an 
„ Pain of Forfeiture of the ſaid Term, or the like, Theſe: 
Words amount to a Condition. 


fone. in the 5 and frame in the Affirmative which 
Negative, as Behi Unpaid i a 
V 


* Provided always, and it * 2 Rep. 72. 
by Force of the Propiſo, and a 1 Inft. oy. > 


ation, ſometimes for an Exception, Reſervation and {7% , 
Explanation. | A Proviſo makes a Condition if it does not "x 
upon another Sentence, and if the Proviſo is the Word of the * 
for, Donor, Leſſor, Cc. and if it is Compulſory to enforce the Feof- 
fee, Donee, Leflee, Cc. to do an Act. Otherwiſe it may be a Cove- 
| Proviſo that would take away the whole Effect of a Grant 

oid; and fo is a Proviſo that is Repugnant to the Ex 
of the Grant. And if a Proviſo is good at firſt, and afterwards it 
happens that there is no other Remedy, but that which was re- 
ſtrain d, it ſhall be had notwithſtanding the Reſtraint. ® A Limita- » roRep. 
tion or Qpalification is by ſuch Words, as Durante Vita, Durante —_— 
| Viduitate, Dum ſola & caſta Vixerit, Dummodo, Camdin, Donec, 234 1 

Yyouſque, Uſqze ad, Tam Din, Cc. and are improperly called Con- 5 Rep. 34 
tions. For a Limitation ſhall always determine an Eftate with. 
out Entry, or Claim, which a Condition doth not. 'The u Cazſe is Piovd 412. 
the Conſideration of the Grant, which ſometimes amounts to a Con- 7553 
dition, and ſometimes not. Pro (as in the Grant of an Annuity, pro Hob. 41. 
Confilio, &c.) ſhewing the Cauſe of the Grant, amounteth to a Con- 
dition. But in a Feoffment or Leaſe for Life, Pro Cumſilio, &c. is 
the Con and does not amount to a Condition; and the 
Reaſon of the Difference is, becauſe the State of the Land is Ex- 
and the 
Cont 


Words 


1 An Inſtitute of the Book II. 
and Conditions Self ue to the Eſtate, or to be Executed after 


1 Condition regularly ſhould follow the Habendum preſently. 
But the Law hath not appointed any Place in a Deed proper or pe- 
OS Its Place is where the Parties 
See the 32 H. 8. chap. 24. Where Grantees ma take Advantage 

| of Conditions — : 
Lit. 378, 2. A Condition in P Law is that which the Law implicth with- 
=. out expreſs Words; and it may be either by the Common Law, or 
__ by Sratute, where an Action or Entry is given. 
*Rep. 44 [See Of Eſtates upon Condition, ante, oo. +. 1. Acceptance of Rent 
and Of Offices, chap. 2. ante. And how Eſtates in Land, c. may 
be Forfeited and Loft, by Alienation of particular Tenant and 

Mortmain, by Waſte, chap. 4. poft.] 

Conditions may be annexed to Lands of Inheritance, for Life or 
Years, to Copyhold-Lands, Chattels Perſonal and Perſonal Con- 


RULES Concerning CONDITIONS. | 


„ad litions nnd bs the Pa 
219. b. feat Eſtates = Right is 


278 > 


y are 4 Odious for that they de 

$Rep. go. Tho Conditions are not Favoured, et are not alw to 
2. be rben Lolly, — __ 

2. The ſ Words of a Condition ſhall be taken out of their proper 

*11n|t. 206.b. Senſe to ſupport an Eſtate, Oc. 

d 06 Conditions * Repugneat to — or Grant, are void. 
& b. "If an Impoſſible Condition is Precedent, no Eſtate is made. 


 c An Impoſible Condition Subſequent to an Eſtate, makes it Ab- 
lute | 
* Where the Condition (the Performance of which was poſſible) 
becometh Impoſſible to be by the Act of God, as Death, 
Ce.) the State of a Feoffee ſhall not be avoided; for being ſettled in 
Him, It cannot be Defeated but by Performance of the Condition. 
But in the Caſe of a R or Bond with ſuch a Condition, 
the Recognizance or Obligation is ſaved. For they transfer no Inte- 
reſt, but F. oe whereas there 
is no Default in the Conuſor or Oblig 
*:Inft.z23.h. * Regularly what is prohibited . Law may be prohibited by 
___ Condition. 
„ 11nft.:o4.a. Words make a Condition in a Will, that make no Condition in 
236. a. & b a Deed. 
4 | No 


„ | mY * 


- 


— — 5 — 


4 * © Conditio Beneficialis que Statum Conſtruit; benigne ſecundum Verborum 
tntentionem eft Interpretanda. Odioſa autem que Starum deftrui, ſtricte ſecun- 
dum Ferborum Proprietatem eft Accipienda. 1 lait. 218. a. 8 Rep. go. | 

* Actus Del Nemini ſacit injuriam. 1 Inſt. 206. a. & b. 


5 and the Condition is Good. 
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No Man ſhall take Advantage of a Condition broken, but 
» * + ee in the Condition. ¶ See 32 H. 8. -Dr.& Sud. 


ITA. Cauks that « Confition cannot be performed, He Kae. 
ſhall not take Advantage for the Non-performance thercof. 
A Condition d againſt Law is void; b wid. 

A Feoffment upon Condition to do a Thing that is © Malum in « nia. 
ſe makes the Eſtate Abſolute, and the Condition void. But a Bond 2 

with ſuch a Condition is void. 
When the Thing to be done, or not to be done, is only againſt 
ſome Rule of Law, the Condition is only void, and the Bond 


Good. 
upon Condition not to 4 Alien, the Eſtate is id. 


A Feoftment in Fee 


Abſolute, and the Condition void. But a Bond not to Alien is Good; K b. 
for He may Alien if He will forfeit His Bond. A Feoffment not to ; Rep. 36 
Alien for a Particular Time, or to a Particular Perſon, Gc. is Good. "aaa 


The King may Grant Lands in Fee upon Condition not to Alien, 1; Lit.361, 362. 


A Gift in Tail made upon Condition, That the Donee, G c. ſhall 
not Alien againſt the Statute of Weſtar. 2. De Donic, or to work a 
a Y — [ See Of Eftate-Tail, 
Book 2. chap. 1 
a by Condition Reſtrain 
His Leſſee from Aliening with Licenſe. . 
Licenſe, He ſhall never by Force of the Proviſo defeat the Term, 
which is Abſolutely Aliened by His Licenſe. For hereby He has 
5 with all Fe 
13 Implied by © Law to be annexed to any Thing, IDS 
is as ſtrong as if Condition were made by expreſs Words in */"*:*3 
Writing. 

All Grants of * Offices are ſubje& to this Condition in Law, That * £375 
the Grantees duly Execute Them. ia. 233 
All Conditions in Law requiring Skill and Confidence bind In- 8 Rep. 4+: 

fants and Feme-Coverts, as well as Conditions in Deed. But Thoſe 
that do not require Skill and Confidence, whether by Common 
Law or Statute, do not abſolutely infer a Forfeiture of the Eſtate, 


e Lit. 378. 


except in Waſte. 

f Regularly He that taketh an Advantage of a Condition in Law, Ind. 233.b. 
ſhall take the Land with ſuch Charge as He finds it. 3 

2 — tbe by d in Convenient Time, Inf. 208. b. 
ſometimes upon R Za of « Party, if 12.5 
He is not haſtened by Requeſt. [See Of Obligations, infra.] 

A Condition may be * A d or Divided by AR of Law 6Rep 3 
and By the A& of the Le E. 1 


None ſhall by Plea Defeat any Eſtate of i Freehold upon Condi- Ei 365. 
tion, unleſs He ſheweth the Condition in Writing. Otherwiſe of . 
Chattels Real, | But fee 29 Car. 2. chap. 3.] and Perſonal. 

* Regularly He that will take Advantage of a Condition muſt en- lt. 218. 
ter if He can. If He cannot, He muſt Claim. For a Freehold, whe- 
ther It lie in Grant or 1 Condition without 
Entry or Claim; tho the Words are, that If He does not 
pay, The Eftaze Aal ceaſe and be f. _ 
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(£374, He that taketh by! Remainder is bound by the Conditions in a 
:31.9. Deed, tho He does not ſeal it. But by Special Limitation They may 
not Extend to Him. 
"1Inft.6a. 8. m'The Date of the Decd is the Deſcription of the Time in 
| which the Decd is made. 
"2Rep.6 A Decd is Good tho it hath ® no Date of the Day or Place, [See 
Kal A. Of Obligations, infra.] or if the Date is miſtaken, or if it be Da- 
27. ted at one Time, and Sealed and Delivered at another, or tho it 
hath an Impoſſible Date, as the zoth of February, &c. But He 
that doth plead ſuch a Deed without any Date, or with ſuch an 
Impoſſible Date, muſt ſet forth in His Pleading the Time tubes it 
was Delivered. If a Leaſe for Years be made by Indenture, bear- 
ing Date the 26th of May, To Have and to Hold for Twenty One 
of 1 of Years ® From the Date, | Quare,] or From the Day of the Date, it 
2 Inſt. 674. ſhall begin on the 27th of May. If the Leaſe bears Date the 26th 
Conr.1. Roll. of May, To Have and to Hold from the Makizg thereof, or from 
— = Henczforth ; it ſhall begin on the Day on which it was Delivered. 
2 Roll. Abr. | Sce Of Delivery, infra.) But every Deed ſhall be intended to be 
Cre. zj, Delivered on the P fame Day it bears Date, unleſs the contrary 
258. is proved. * But if a Deed is Dated at Four-a-clock in the After- 
58. noon on the 10th of June, the whole Day is to be taken in. For 
> 2Inft.674. the Law in this Computation doth Reject all Fractions and Divi- 
5 5Rep.!. fions of a Day for the Incertainty. [ See Age, Book 1. chap. 1. And 
for an Account of a Day, Month, and Tear, 1 Inft. 135. a. & b.] 
As to the Place, If It bears Date at a Place Ou of the Realm, It is 
Good by Averring that the Place mentioned in the Deed is in ſome 
County in Exgland. For here the Place is not Traverſable. But 
if this is not Averr d, and It appears that It was Dated beyond Sea, 
It is otherwiſe, and the Deed cannot be Tried. [See Of an Obliga- 
tion, infra. | 
* rInſt.6.a. 9. The Sealing is 


Comprehended in theſe Words, (oiz.)" In Wit- 
2 neſs whereof ] have ſet my Seal. Tho if thoſe Words are wanting, 
the Sealing of the Deed is ſufficient. 


The Seal is the Eſſential Part of the Deed. If a Writing is not 
© 31nR.169. Sealed, it cannot be a Deed. If the Print of the Seal be utterly 
Noy Max. Defaced, the Decd is inſufficient; ſo that it cannot be pleaded, tho 
IS it may be given in Evidence. See of the Privy Signet, Privy Seal, 

: and Great Seal, Book 4. chap. 1. | 

irInft7-® + Theſe are the Orderly and Formal Parts of a Deed; but all are 
not Eſſential Parts. For if a Deed of Feoffment is without Premiſ- 
ſes, Habendum, Tenendum, Reddendum, Clauſe of Warranty and 
Date, yet the Deed is Good. For if One by Deed gives Lands to 
Another, and to His Heirs, without faying Any thing more, and 
puts his Seal to the Deed, and Delivers it, and makes Livery where 
neceſſary, It is Good. 5 

For tho' it is never ſo well Written and Sealed, it is of no Force 
61 Iuſt. 35. b if it is not © Del.cered by the Party Himſelf, or His Special At- 
:Rep-5 torney, to the Party Himſelf to whom it is made, or to ſome 
eren other to His Uſe. A Delivery (Traditio) is a neceſſary Incident to 
: every Deed; and then when it is delivered, it ſhall bind him that 

— delivers it, tho Dated before, and tho another Wrote or _ 
4 


+ Traditis Jogusi — 5 Reps 3. = 


mon Scal is 
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the ſame. The Delivery of the Deed may be Ahſalutely or Condi- 
tionally. * When you deliver a Decd 4b/ſo/utely, Words are not ne- 9 Rep. 137. 
ceſſary; for then a Man that is mute could not deliver a Deed. It 4 3% + 
is ſufficient if it is deliver d. And as a Deed may be delivered * 
the Party without Words, ſo may a Deed be delivered by Words 
without any Act of Delivery; as if the Writing Sealed lieth upor 
the Table, and the Feoffor, Cc. faith to the Feoffee, Cc. Take 
that as my Deed, it is ſufficient Delivery. * In Caſe of the King's 4 Int. 209. 
Letters Patents, or of Grants under the Seal of the Dutchy of Lan- Noll. Abr. 
caſter, the Seal is Matter of Record, and the Deeds need no Deli- Bar. 44. 
very: So the Deed of a Corporation needs no Delivery. The Com- 
perfect without it. When a Deed is delivered Y Condi- 9 Rep. 137. 
tionally, it is called an Eſcrow (Eſcroll or Scroll) as where One doth * Rall Sr. 
Seal a Deed, and Deliver it to a Stranger until certain Conditions 25, 26. 
are performed, and then to be delivered to him to whom the Deed 
is made, to take Effect as his Deed that ſo delivered it. For it ſhall 
have * Relation to that firſt Delivery. In the Delivery of a Deed as 
an Eſcrow you muſt uſe Words, and ſay, I Deliver this as my Eſcrow 

to Deliver to the Party as my Deed, upon Condition that, &c. or to 
the like Effect. For here a bare Act of Delivery to a Stranger with- 

out Words ſigni ies Nothing. It muſt be delivered to a Stranger ; 
for if it is delivered to the Party Himſelf, it is an Abſolute Delivery; 
tho' Words mention it only as an Eſcrow. Es =p 
If a Deed is Sealed and Delivered there is no Neceſſity of Signing 

it, 1 is _ — Ph n 

There muſt be 2 Mitneſſes to Teſtify the Sealing and Delivery of 1 f . & 

the — Their Names are to be either 2 or Endorſed WD" 
* Deed may be made to a Feme-Covert, Infant, &c. 
If any Writing be read in any other Form to an Unlearned Man, 

* it ſhall not be His Deed, altho He Seals and Delivers it. But if * 2Rep. 3. & 
the Party who ſhould deliver the Deed doth not require it to be 7 ths 6s 
read, He ſhall be bound by the Deed, tho' it is penn d againſt his 8. 
Meaning. So if one declares the Effect thereof in other Manner 2 Roll. Abr. 


wdſman the Writing doth import, the ſame ſhall not bind the Party ** 


that Seals and Delivers the Deed, if there is no Colluſion between 
If a Deed is b alledged, it muſt be ſhewed to the Court, That » x 1:6. ;5. b. 
the Court may judge whether there are apt Words to make a Good 525-3 K > 
Contract. And when it is ſhewn to the Court, The Deed ſhall re- 3 Ne. 7. 
main in Court all that Term in the Hands of the Cuſtas Brevium. 5 Rep. 38. 
But at the End of the Term, if not denied, is to be delivered to Rep. 92. 
the Party. If the Deed is denied, it muſt remain in Court till the 
Plea is determin'd. Yet if the Deed remains in one Court, it may 

be pleaded in another Court without ſhewing. ¶ See For Iurolluent 

of Deeds, Title Bargain and Sale, infra.] SS . 
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* Relatio oft Fiftio Juris, & oft intenta ad Unum. 3 Rep. 28, 29. 2 Inſt. 595. 
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RULES concerning DEEDS. 


U CH Conſtruction ſhall be always made of Deeds, That the 
4 © Intent of the Parties ſhall take Effect, if the ſame by any Con- 
6 Rep. 36. ſtruction may ſtand with the Rules of Law. | 
4 rInft. 42. 4 If Words of a Deed have a double Intendment, and the One 
83. 4. & b. ſtandeth with Law and Right, and the Other is Wrongful and againſt 
| Law, the Intendment which ſtandeth with Law ſhall be preferr d. 
_ *rInſt. 36.1. The Words of a Deed ſhall be taken © moſt ſtrongly againſt Him 
- + i that doth alledge or pronounce them ; unleſs it be in the Caſe of the 
5 Rep. 7. k King. ü | | 
$ Rep 144 The Words muſt be underſtood according to the 8 Subject Matter. 
T3 Res: as Thus have I ſhewn how one may Purchaſe and Convey by Deed, 
8 11nt.36.a ſetting forth the Nature of a Deed, and the ſeveral Orderly and 
| Formal Parts of it. Now, becauſe every Deed or Inſtrument is 
not fit to be uſed upon all Occaſions, I ſhall give ſome Account of 
each Particular Deed or Inſtrument, and of their Peculiar ie. 
Therefore, 1 5 : 
4. Of the ſeveral Sorts of Deeds or Inſtruments of Conveyance. 
Deeds or Inſtruments, by which Lands paſs from One to Another 
are, 1. Feoffment. 2. Fine. 3. Recovery. 4. Indentures to lead the 
Uſes of Fines and Recoveries. 5. Covenants to ſtand ſciſed to Uſes. 
6. Bargain and Sale. 7. Grant. 8. Leaſe. 9. Leaſe and Releaſe. 
10. Confirmation. 11. Aſſignment. 12. Exchange. 13. Surrender. 
14. Revocation and New Declaration. 15. Statutes. 16. Obliga- 
tions. 17. Defeazances. 18. Deviſe. Rs E 
4 ». * 5 Feoff ment (from —_— — it is a Giſt of Os Fee) 
« & b. . a. is properly a Conveyance of a Corporeal Fee by Livery and Seifin. 
— Yet 2 it is called a Feoftment when an Eſtate of Freehold 
doth only paſs in that Manner. "Theſe Words His Heirs make an 
Eſtate of Inheritance in all Feoffments and Grants. But this Rule 
hath _ Exceptions. [See Of an Eſtate in Fee-fumple, chap. 1. 
ante. | | 
It is the only Conveyance in Law that cleareth all Difleifins, A- 
batements, Intruſions, and other wrongful Eſtates where the Entry 
of the Feoffor is Lawful ; which a Fine, Recovery, or Bargain and 
Sale by Deed Indented and Inroll'd cannot do; becauſe the Feoffor 
lit 53. reentring to make Livery, recontinues his former Eſtate. i He that 
: luſt :95- maketh the Feoffment is called the Feoffor, and He to whom it is 
* made 


— 8 


_ © Benigne faciende ſunt Inter pretationes Chartarum, ut Res magis valeat quam 

Pereat. 1 Inft. 36. a. 183. b. 
Verba Intentioni, non econtra, Debent Inſervire. Ibid. 8 Rep. 94- 
Verba Debent In elligi ut Aliguid Operentur. 8 Rep. 94. Bacon 18. 
Verba Accipienda ſunt cum Effeftiu. 4 Rep. 51. 
« Yerba Aquiveca & in Dubio paſita intclliguntur in digniori & potentiori Sen- 
. 6 Rep. 20. 

* 0 222 fertins accipiuntur Contra Proferentem. 1 Inſt. 36. a. 183. 

a. 5 Rep. 7. 10 59. Bacon 11, 

s Verba Debent Iutelligi ſecundum Subjeftam Materiam. 1 Inſt. 36. a. 
* Exceptio probat Regulam. 1 Inft. 9. b. | 
Exceptio in now Excepiis firmat Regulam. 


Ch. 3. | Low of England. 3 5 2.37 


made is called the Feoffee. It is made by theſe Words, Have En- 
teoff d, Given, Granted, &c. tho the Conveyance is not always fo 
much to be known by the Words of Conveyance, as from the Eſtate 
and Nature of the Things convey'd. k A Leaſe and Releaſe to a * 1 1n& 20%. 
Man and His Heirs amounts to a Feoffment, if one was bound to 

make a Feoffment. 

There muſt be ! Livery and Seifiz in all Feoffments in Fee made Lit. 59- 
out of a Court of Record, and in all Gifts in 'Tail, or Leaſes for 
Term of Life; where a Corporeal Inheritance or Freehold doth paſs : 

m Which ſhews that a Freehold cannot be Granted to Commence in 5 Rep 94. 
Futuro, or at a Day to come. FOG 

n Livery and Secifen (or Delivery of Seiſin) is a Solemnity uſed in 1 Int. 48.4. 
Paſſing or Conveying Frechold Lands and 'Tenements by Delivery of 
Seiſin thereof. It muſt be of Corporeal Freeholds, as Houſes, 1 Inf. 9. a. 
Lands, &c. Incorporeal paſs by Deed only. [See chap. 2. ante, In ; Rep. 84. 
Principio.] Livery and Seiſin was invented, That People might have 3 Cro 94, 95, 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt 35S. 589. 
not be made by an Attorney upon the Day on which the Deed is 
dated, if the Deed is to Have and to Hold From the Day of the 
Date. For in ſuch Caſe, the Feoffment, Gift or Leaſe for Life, 
and the Livery is void. N 5 1 

There are P Two Kinds, (viz.) A Livery in Decd, and a Livery Int 48. a. 
in Law. 1, A Livery in Deed is when the Feoffor taketh the Ring = _ 
of the Door, Turf or Twig of the Land, or a Ring of Gold or Any 
other Thing, tho it doth not concern the Land, and delivereth the 
ſame upon the Land to the Feoffee, in the Name of Seiſin of all the 
Land contained in the Deed. 'This Livery in Decd may be either by 
Words, and ſome folemn Act, or by Words without any Solemn Act, 
if the Feoffor and Feoffee are upon the Land. In all Cafes Words 
are Neceſſary. If then Words may amount to a Livery within the 
View (as thall be — for forth) when cnc cell the Lond, much 
more ſhall it be when one is upon the Land. The bare Delivery of 
the Deed on the Land may make it a Deed ; but ſhall not amount to 
Livery of Seifin ; unleſs it is delivered in the Name of Seiſin of the 
Land, Cc. Livery and Seiſin made to one before in Poſſeſſion is void. 

But if Leſſor and Leſſee come upon the Ground, and on t Purpoſe to 

make and take Livery, that Entry veſts no Poſſeſſion until Livery. 

4 A Man may make a Letter of Attorney to deliver Seifin by Force « 1 1ng. 52. a. 
of the Deed. But the Att muſt purſue his Warrant ; iſe 181. b. 
he doth not deliver Seiſin by Force of the Deed : If He do lefs, it is . 91. 
void. For He that hath but a bare Authority muſt purſue his Autho- 
rity. If a Letter of Attorney is made to Three Conjunttim & Divi. 
ſim to make Livery, and Two make it, the Third being abſent, the 
Livery is void. Thus it is for Private Affairs. But for the Good of 
the Publick, as the Execution of Juſtice, c. there will be a more 
favourable Int jon. [Sce Of an Eftate in Lands deviſed to 
Executor, and Of Foymtenants, ſupra, chap. 1.] A Letter of Attor- 

ney alſo may be made to * Receive Livery and Seim. This Warrant !'n#. 49. b. 
of Attorney muſt be by Deed, and not by Parol or Word of Mouth; Cm. 


—_— : ry hs o . 


„ Ono 1 sn 
Narr. Her ht Ar- rl 
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becauſe it concerneth the Freehold. A Letter of Attorney may 
be Contained in a Deed of Feoffment that is Poll, though the At- 
torney is not made Party, but not in an Iadenture unleſs the Attor- 
. 66, ney is made Party. (.) The * Death of the Feoffor, Oc. is a 
*  Countermand of an Authority, or of the Letter of Attorney. But 
not the Death of a Mayor in the Grant of a Mayor and Common- 
alty, nor of a Dean in the Grant of a Dean and Chapter, Cc. For 
Aggregate Bodies never die. But if a Leſſor by his Deed Licenſes 
a Leſſee for Life or Years to Alien, the Death of the Leſſor is no 
| Countermand of the Authority. For the Licence exempts the Leſ- 
lat. 48. b. fee from the Penalty of the Condition. 2. A Livery in * Law is 
52. b. when the Leſſor Himſelf (not his Attorney) being in Fiew of the 
Houſe or Land faith to the Feoffee Himſelf (not his Attorney) af- 
ter Delivery of the Deed, I give you youder Lang to you and your 
Heirs, go enter into the ſame, and take Poſſeſſion of it accordingly, 
&c. Now if the Feoffee doth go accordingly in the Life-time of 
the Feoffor and Euter, or if He makes His Claim when He dares 
not go (for this is an Entry in Law) it is a Good Feoffment and 
Livery to Him, though the Land lies in another County. But if 
either the Feoffor or the Feoffee die before Entry, the Livery is 
void. This is to be underſtood of Sole Perſons, or Sole Corpora- 
tions 4 not of Corporations Aggregate of many Perſons, as before 
hinted, TT 
One may have an Inheritance in an Upper Chamber, and paſs it by 
LC.ivery, tho' the Lower Buildings and Soil belong to another. 
® ;Inſt.4i.b If a Man makes a Leaſe for Years, and * afterwards makes a 
: Rep-31,32- Feoffment, and delivers Seiſin to One, while the Leſſee is in Poſſeſ- 
fion, and not aſſenting to the Feoffment, the Livery is void ; for He 
doth not give him Livery of the Poſſeſſion, altho the Feoffor hath 
the Freehold and Inheritance. But if the Leſſee be abſent, and hath 
neither Wife nor Servants (tho' He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants had been in 
the Houſe, or upon any Part of the Land to Him demiſed, it would 
have 1— to have preſerved and continued his Poſſeſſion in 
the Whole. . 
1. 60. x If one makes a Leaſe for Years, Remainder to Another for Life, 
: Inſt. 49. in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in Deed, 
+ &b. not in Law,) to the Leſſee for Years; otherwiſe nothing paſſeth to 
Him in Remainder. This Livery is for the Benefit of Him in Re- 
mainder, for the Leſſee hath only a Term for Years. But if Leſſee 
entereth before any Livery of Seiſin made to Him, the Livery is 
, 3 Rep. 26. void. Y If one makes a Feoffment to four, and Seiſin is delivered to 
'Three, in the Name of All, the Eſtate is veſted in all of them. 
Lit. 61. 2 Tho Lands and Tenements lie in divers Towns in one County, 
| Livery and Seiſin made in one Parcel of the Tenements in one T own, 
in the Name of all the Reſt, is ſufficient. But if Lands lie in divers 
Counties, there ought to be a Livery and Seiſin in every County. | 
- 11nft. 10a, A Fee- ſimple may be got wrongfully * by Diſſeiſin, Abatement or 
Intruſion into Lands and Tenements, or by Uſurpation of Advowſons, 
Cc. without any Livery of Seiſin. | 
»In. 49. a. If a Houſe or Land belong to an d Office, by Grant of the Office 
© 1 Int. 59, by Deed, the Houſe or Land paſſeth eirhowr Livery. And in an 
a. & b. Exchange, a Fine which is a Feoffment of Record, a Deviſe, Sur- 


5 | render, 


Ch. 3. 


"Laws of England. 


ears, or at Will, 
| Freed the Statute 
Uſe.) A Freehold may 


Writing. [_Sce 29 Car. 2. chap. 3. 

There are 4 other Seifens, bs they do not Relate to Feoffments; 2 
as Payment of Money before any 
ann And fo a Gift « 
Gc. in the Name of Seiſin of the Rent, is a Good Seifin. U 
Gift or Bargain and Sale of Goods and Chattels Perſonal, the De- 
livery of Six-pence, a Spoon, Cc. is a Good Seiſin of the Whole. 
2. Of a Fine. | 
For the Right Underſtanding of the Nature of a Fize, Enquire 
1. What is a Fine. 2. How Divided. 3. Who may Leoy or Take 
by Fine. $05 ns gong Fines bo oo. 5. Before 
whom. 6. The Force and Effet; 

Avoided. 
= © A Five (Nair improperly called a Deed) is an Inflrument 
of Record of an Amicable Compoſition or Final Agreement 
average warned roger moans, + 
the Confent or Licence of the King, 
Common Pleas, or others Authorized, to End all Contro- 
RE ed and Privies to the fame, and 
in due Time. It is called a Fine, be- 


all Srrangers not Claiming 
cauſe it makes a Final 
Alan call it Tranſattio 
was a Com 
a Feigned Action upon a Writ of Covenant, 
where in Reality there is none, to ſecure the Title that a 
againſt all Men ; or to cut off Entails, and 
with more Certainty to Convey the Intereſt or Title of 
pleaſe, either in F 


Man hath in His Eftate 


to whom we 
not be of any other 1 


3- The Concord it fel, the / 
Land, (5c. ſhall 


ref) 


A, Leaſe, and Releaſe, Releaſe and Confirmation w Lefſce for 
ain and Sale by by Deed Indented and Inrolled, 
the 27 H. 8. chap. 10. gives the Poſſeſſion to 
2 By Force of that 
arne. Feoffce, 
other, Supplics the Place of Livery and Seifin ; fo that Livery and 

pon Feoffments is not ſo commonly uſed as formerly nei- 
Sus ens — 


or Any 


Livery and Seiſin only without 


Rent due is a 


ood Seiſin of the 33 
1 221 


a Fine. 7. How Fines may 


of all Controverſies. The Gi 


Fudicialis De Re inmobili. Antiently it 
of a Real 


Lands, (5c. 
ee-tail, for Life or 

Years ; whereupon alſo a Rent may be reſerved. A Concord can- 

than what is contained in the Writ of 
Covenant. This Fine is a f Feoffment of Record, and doth imply * Inſt. 50. a. 
Livery and Seiſin, as above- mentioned. 
There are! Five Parts in every Fine. 1. An Original Nit, uſual- „ Rep: 35, 
ly a Writ of Covenant, taken out 
hn for which He hath a Fine called the King's Siluer. 537, 
t betwixt the Parties how the S Pe 
paſs, the Ground of the Fine. It begins thus, Ez 
Concordia Talis, &c. upon which, if the King's Silver is entered, 
Fine i Good.th' the Coouor dis afterwards. _ 4 The Ave of the 
Fine or Abſtra& of the i 

nem & B. & C. wxorem 
X the Fine, (or the laſt Part 


the Conuſor. 2. The 73 2 Infl. 511, 


nning thus, Jzter A. 


n 
— . ET On 9 "I 
ear, 


e xInft 120.b. 
121.8. 262. a. 
made Weſt. Sy mb. 
Tenements or Heredita- : Part Sec. 1. 


or His Juſtices in the 


_— . 


_—_— 
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Year, and Place, and before what Juſtices the Concord was made. 
CRE TESEY For the Fi ſaid to be Ip 
dF.N.B.167. the ine. or ine is ſaid to 
: Int. 46%. when the Chirographer maketh the Indentures and delivers them; 
One to the Buyer, Another to the Seller. 
He who acknowledges the Fine is called The Cognizor, or Connſor, 
or Deforceant (i.e. He that Caſteth out by Force,) and He to 
whom the Fine is acknowledged, or levied, is the Plaintiff, called 
the Cognizee. Theſe Terms of Cognizor or Cognizee come from 
Cognoſco, which ſignifies to Acknowledge, as well as to know. 

2, Fines may be thus! Divided. are either Single or 
Double. A Single Fine is that by which Nothing is Granted or 
Render'd back again by the Cognizees to the Cognizors, or any of 
them. A Donble Fine containeth a Grant and Render-back again, 
_  _ Rent, Common, (5c. out of the Land, or of the 
Land it If. | | 


i Weſt.Symb. 
Barr. 2. 
SeR. 21. 


+ Cognizor. It is a fingle Fine, and admits the Poſſeſſion 
- "of (at leaſt in Law) of the Lands by Vertue of a Feoffment or former 


514 Gift of the Cognizor, and works by Way of Releaſe, a Fee-ſimple 
ra ie paſſing without the Word Heirs, and nothing being render d back to 
| the Cognizor. This is the Principal and Sureſt Fine, and is a Fine 
e.uecuted; ſo that the Cognizee may tly enter. 2. A Fine ſar 
Done, Grant and Render ; which is a Double Fine, (being in a Man- 
ner two Fines, (v5z.) a Fine ſur Copnizance come ceo, &c. and a 
Fine ſur Conce ſit, &c.) and where the Cognizee, after a Releaſe and 
Warranty to Him by the Cognizor, doth Grant and Render- 
back to the Cognizor the Lands, Sc. limiting oftentimes thereby 
Remainders to Strangers not named in the Writ. If the Party is in 
Poſſeſſion, this Fine is executed, otherwiſe He muſt Enter, or have 
the Writ of Habere facias ſeifinam, &c. 3. A Fine ſur Cognizance 
de Droit tantum; which is commonly uſed to paſs a Reverſion. It 
may be expreſſed in fuch Fine, that the Particular Eſtate is in an- 
other, whom the Cognizor is willing ſhould have the Reverſion. 
Sometimes it is uſed by Tenant for Life to make a Grant and Re- 
 11nft.266.b. leaſe to Him in Revertion. In a Fine | ſar Cognizance de Droit 
Tantum, the Cognizee hath a Freehold in Law in Him before He 
Enters. 4. A Fine ſar Conceſſis is where the Cognizor is ſeiſed of 
the Lands contained in the Fine, and the Cognizee hath no Free- 
hold therein, but it paſſeth by the Fine. It is commonly uſed to 
»weſt.Symb. Grant away ® Eſtates for Life or Years. And if the Cognizees are 


— not in Poſſeſſion, they muſt Enter, or have a Writ of Habere facias 


ſeiſinam, &c. 
Int. 33. Hence alſo appears u Another Dioiſſom of Fines, (ig.) That 
wel. ymb. may be Executed where the preſent wm eggs (wn) — 


Sed. 29. in the Conuſee; or Execatory, to be executed afterwards by Entry, 


176,177,178. Action, or Writ of Habere facias Seifinam, or Sire Facias. 

2 Alfo a Fine is either ® @ithout Proclamations or with Proclama- 
Set. 19. tion. 1. That without Proclamations is a Fine at the Common 
+ * 86, Law. [ See Of the Force and Effet} of Fines, infro-] 2. That with 
3 4 X 


** 
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Proclamations is « Fine according > ths tos dds 4H. 7. 
chap. 24. 32 H. 8.chap. 36. 1 Bliz.cha det e, . let 

rer Theſe 
err im. Aodif there 
be Error in the Proclamations, yet the Fine ſhall be taken as a 
Good Fine at Common Law (is.) to Work a Diſcontinuance of 
the Eſtate of the Cognizor. But every Fine levied ſhall be intended 
to be with Proclamations, becauſe moſt Beneficial for the Cognizee; 


the Proclamations being made to Diltinguiſh it from a Fine at 
Common Law. 


Ane 2. All Fines with Proclamations hal be 
proclaimed only Four Sims, (viz.) Once in the Term wherein they 
are ingroſſed, and Once in the Three Terms next following. 


3. Who may 42222 by Five 


Monks, Vhien, dias. c. On * 4. —.— 1+ 8. Kc. 
without their Hu ought not to be Received, yet if they are 
Admit, ther Fines are Good and Unavoidable; except in the Caſes 
_——_—— [See infra.) If a Feme-Covert is of full 
: joyns with Her Husband to Levy a Fine of Her Lands, 
| D muſt be privately examined, Whether the Parts with the Right + Lit. 66g, 
= dis Lind Good, 6 fr © Loky + by; 
amined, if the Fine is Received and Recorded, it is Good. * Per- 4 
ſons Outlaw'd in Perſonal Actions, or Attainted of Felony and Trea- + Ind. 355-4 
ſon may be Cognizors, and Levy a Fine, and it is Good againſt all ; . 
Perſons; except the King or Lord of whom the Lands are Holden. . A 
Civil Corporations, as Mayor and Commonalty, may Levy a Fine — | 
of Land belonging to their Body. But Biſhops, Deans and Chap- Sed. 13. 
ters, Prebendaries, Parſons, Vicars, Heads and Fellows of Colleges, ** Rep 78. 
are Reſtrained by Szatutes from Levying of Fines of their Inheri- 
tances to Bind their Sueceſſors. | See Of Leaſes, poſt.] Tenant in 
Feec- ſimple, in Tail General or Special, Tenant in Remainder or Re- 
verſion, may Levy a Fine. Tenant for Life may Levy a Fine of 
Lands, &c. which He Holdeth for Life, to Hold Cranes be 
Life of the Tenant for Life. If He Grants a Greater Eſtate, it is 
a Forfeiture. So it is of Fines by Tenant in Tail after Poſſibility 
of Iſſue Extinet, Tenant in Dower, Tenant by Courteſy. A Tenant 
for f Tears cannot a Fine of His Term; or Mat dr Ons «3 Rep. TA 
of Court-Roll of His Eſtate. A Tenant in Coarmos, Foymeenant, 1 
or a Coparcener, may Levy a Fine of their Parts. 105. 
t All Perſons that may be G 


rantees, or that may take by Cen. ?Wek. &: 
tract, may be Cognizees, obey bs 1. Fine, as Infants, Perſons of full 5. De. 
Age, Feme-Coverts, Ideots, Lunaticks, Corporations Spiritual or 1 Inſt 333. 
Temporal, [ Sce Of Mortmain, c —— 4-] Men Lal attend of Felony 
or Treaſon, Men Outlaw'd in Actions, Baſtards, (5c. but 
not Thoſe that are civilly Dead, as Monks, Ge. An Infant or 
Feme-Covert Cognizee need not to be Examined, becauſe the Fine 
is ſuppoſed to be for their Benefit. 


li Note, 
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Note, That the Cognizor or Cognizes muſt be ſciſed of a Free- 
hold, be it by Right or Wrong. 
[See 21 Fac. 1. chap. 26. and Of Recoveries, poſt.] 
4. Of what Things may a Fine be levied? 
Rep 39, u Fines may be Levied upon every Mrit, by which Land is De- 
2 manded, or by which the Land is Charged, or which in any Sort 
Wett. Ke. doth Concem the Land, Gc. And Fines may be Levied of all 
Sea. 25, 0. Things in Being which are Iuberitahle, whether Eccleſiaſtical and 
made Temporal, or 'Temporal ; as of an Advowſon, Rectory Por- 
tion of Tithes, Cc. Of an Honor, Manor, Barony, Leet, Meſluage, 
Dove-Houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 
derwood, Office, Fiſhing, Warren, Fair, Toll, Waifs, Strays, Gc. 
Rent, Common, a Hundred, (5c. It may be levied of a Rent-Charge 
that hed no Being before. And as Fines may be levied of Things in 
* 10 Rep- 52. poſſeſſion, ſo may they be levied of a Remainder or Reverſion, * or 
3 Rep. 9% of a Right in Futuro, or of a Poſſibility. 
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? Weſt, Ke. Lands given in Tail by the King's Letters Patents, or by Act of 
| Se. 25. Parliament, the Reverſion being in the King; or Lands reſtrained 
ftom Sale by Act of Parliament, [See 32 H. 8. chap. 36. infra.] Lands 
in Fee-fimple in the Right of one's Wife, without the Wite, [See 
32 H. 8. chap. 28.] Lands aſſur d for Dower, or Term of Life, or in 
Tail to any Woman by Means of Her Husband, or His Anceſtors, 
[ee 11 H.. chap. 20. and 32 H. 8. chap. oy kgs be convey'd 
5 Rep. 124. away by Fine, Gc. Of a Leaſe for * Years, the Fine is void as to 
any Strangers, for a Freehold muſt be in the Cognizor or Cognizee 
as beforementioned; however, it may be Good betwixt the Partics 
by Way of Eſtoppel, fo as to conclude Them. A Fine may be le- 
vied by Tenant in Fee-{imple, 6c. for Years, or a Leaſe for Years 
may be made by it. But the Leſſee for Years cannot Levy a Fine of 
*g Rep.77, His Leaſe. A Fine by Copyholder of a Copyhold Eftate is alſo 
" void, If it tends to the Diſinheriſion of the Lord. A Fine ought not 
» 2 Inſt. 513, to be levied of Lands in b Antient Demeſne. For if any Fine be levied 
518. of ſuch Lands, it may be Reverſed by Writ of Deceit brought by the 
nt. Lordof Antient Demeſne. 
Lands bought of divers Perſons oy ſeveral Purchaſes may paſs in 
« weſt &c. © One Fine. And ſuch joynt Fines are proper to ſave Charges, where 
Parte the Purchaſes are of ſmall Value. 5 
«weſt. Ke.. 5. Fines may be 4 Acknowledged before the Lord Chief Juſtice of 
Seck. 16, 1. the Common Pleas, or Two of the Juftices, in open Court. This is 
714. % calldAcknowledging a Fine at Bar. [See 18 Ed. 1. and the Expo- 
| 8Rep.118. ſition thereof, 2 Inſt. 511, &c.] But the Lord Chief Juſtice may take 
Fines in any Place out of Court without a Commiſſion, and Certify 
the ſame. Jultices of Ale may do it by the General Words of their 
Patents. But they do not uſe to Certify the ſame before a Special 
Writ of Dedimnus Poteftatem is ſued out. Beſides theſe, there may 
be Commiſſioners impower d by Dedimus Poteftatem, or Commiſſion 
out of Chancery, to take Acknowledgment of Fines, and to Certify 
them in the Lite of the Cognizors into the Common Pleas, that they 
may be Recorded. | Sce Stat. of Carliſle, 15 Ed. 2.) This laſt Me- 
thod is often attended with Great Abuſes. 
A Fine cannot be levied by any that have Chamſance of Pleas or 
Power to Hold Pleas. It muſt be done only before the Juſtices of the 
Common Pleas. For the King cannot Grant Power to hold Plea for 


4 the 


Ch. 3. Laws of England. 
the Levying of a Fine. ¶ But ſee the 34 & 35 H. 8. chap. 22. Con- 
cerning Fines in Towns Corporate.] 


By the 34 & 35 H. 8. chap. 26. Fines be Levied in Wales. 
By the 37 H. 8. chap. 19. In the County Palatine of Lancaſter. By 
the 2 Ed. 6. chap. 28. In the County Palatine of Cheſter. By the 
43 Eliz. chap. 15. Ju the City of Cheſter. By the 5 Eliz. chap. 27. 
Fines may be Levied in the County Palatine of Durham. 


- But Fines in theſe Counties muſt be of Lands lying in theſe 


Counties. 

6. Of the Force and Eff? of Fines, 1. With Reſpect to Per- 
n 2. With Reſpect to Eftates that are to 
de Barr d. 

1. By the © Common Law Fines executed Bound all Strangers, *Welt. &e. 
and thoſe in Remainder and Reverſion, if Claim was not made with- bg , 
in a Year and a Day. But now this is no Bar: For by the 4 H. 7. 7064 
chap. 24. Five Years are allow d. It ſtill remains of Force to work a * Inſf. 262. 
Diſcontinuance of the Eſtate of the zor, if it be executed. [ Sce in 
Book 4. chap. 3. Of a Diſcontinuance.| 5 718. 

The Force and Effect of Fines muſt be learn 'd by a careful Per- 
uſal of the Statutes of the 4 H. 7. chap. 24. and the 32 H. 8. ch. 36. 
From theſe Statutes you may obſerve, That Fines do Bar the Par- 
ties, Privies and Strangers. = _— 
To Bar is to take away the Extry or Actions of Him that hath 
—_—_ 1 
. ˙ . ¹ hs Gt 9. 7 
thoſe that Levy the Fine, and to whom the Fine is levied. f Now I lnſt. 247 b. 
the Parties are 


man Linder Age (of which the Judges may Examine her upon Oath) 
doth Levy a Fine with her Husband of her own Lands, ) 


; ſhe cannot 
Reverſe it during her Husband's Life; nor after his Death, if ſhe is 
during, 


y are Admitted, are barrd as 4 Rep. 123, 


W . . 126,127,128. 
in themſel 1 


a. & b. 
i Plowd. 374, 


" 24. 376, 338. 
Ii 2 Prizes * 
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3 Rep. 23. 
4Rep. 124. 
$ Rep. 42. 


$22. 


claiming to their 


m 1 Rep. 87. 


2 Inſt. 3516. 


Privies in Law. Privies only in 


preſently for Ever by « Pies, if they claim the ſame Title that their 


Al Fines levied by any Perſon of full Age of Lands, &c. 


| fed, and Proclamations _ be a 17 * Bar 


Force of the Eftate-Tail, he is alſo after the Proclamations 


| in Tail was not ſeiſed thereof at the I 
is not requir'd by the Statute. But the 'Tenant in Tail muſt be the 


Privzies ( Price, Familiaris ) ſignify thoſe that ate Partakers, or 
that have an Intereſt in any Action or Thing with Another, or any 


Inf. 251. a. Relation to Another. * Theſe are either Privies in Eſtate, as Do- 


nor and Donce, Leſſor and Leflee, _ oyntenants, Oc. or Privies in 
Blood, as the Heir to the Anceſtor, or een Coparceners. For 
Privies in Blood, Privies in e to be 

Privies in Repreſentation, as Executors to Teſtators, Adminiſtrators 
to Inteſtates; Privies in Tenure, as Lord and Tenant, Oc. All which 
may be redue d to two General Heads, (iz.) Privies in Deed, and 
in Eftate are not to be underſtood 
here ; but Privies in Effate and Blood, and by Repreſentation. 
i Privies therefore being Heirs to the Parties are Bound or Barr'd 


Anceſtors had that levied the Fine, whether under Impediments or 
no. For tho the Iſſue in Tail is under Inpedimenti (as within Age, 
under Coverture, Now Compos Mentis, in Priſon, or beyond Sea,) 
yet ſuch Iſſue in Tail is barr d. For ſuch Iflue is out of the _—_ 
of the 4H. 7. chap. 24» | 


By the 32 H. 8. chap 36. (which Expounds the 4 7. chap. 24.) 


— 


Entailed before the laid Fine levied, either to the Pace 
the ſame, or to any of His Anceſtors in Remainder, D 
Reverſion, or Uſe, ſball immediately after the Fine Levied, Engroſ- 
againſt Him, and 
His Heirs claiming only by ſuch Emntail ; and againſt all others 
54 or to the 1 of any Hirt their Bodies. 


You ſee (from this Statute) that if the Cognizor is of full Age, 
He is concluded; and that if the Iſſue in Tail claims as Heir, by 


ſently barr'd. But One that makes his Title as Heir to tw; ces 
not to Him that levied the Fine, is not barr'd by the Fine. 

m If Land is given to the Husband and Wife, and to the Heirs of 
their Two Bodies begotten, and the Husband levieth a Fine with 


| Proclamations, and hath Iſſue, and Dieth; now this Fine by Force of 


this Statute ſhall Bar the Iſſue in Tail, but ſhall not Bind the Wife. 
So that in Reſpect 0 but in Reſpect of the 


other it is no Bar. 
n The Iſſue in Tail ſhall be barr'd by the Fine, tho' the Tenant 
hoe of ths Whew, For Seifin 


Cognizor to bar the Iſſue in Tail. | 
Tho Land is Entail'd to one's Anceſtor, and tho' the Ancefice is 
alive, ſo that no Eſtate is deſcended which may paſs, yet becauſe 


the Statute ſaith, Intailed to the Perſon ſo koyine, or to any of bis 
Anceſtors, in the Disjunctive, the Fine with Proclamations bar 


the Right, which after the Fine ſhould deſcend to him; not only 


as to himſelf, but as to all the Heirs in Tail, tho He that levied | 


the Fine had but a Poſſbility. 


Howbeir (continues the Statute of the 32 H.8.) if Lands are con- 
22 — in Dower, for Life, or in Tail, within the 11 H. 7. 


4 chap. 


Ch. Laws of England. 


chap. 20, and She Levy a Fine of the Land, afier Her Huchand' 
Death, this ſhall not bar the Iſſue in Tail. Alſo a Fine levied by 
Him who is reſtrained by A of Parliament is void. Laſtly, This 
A ſhall not extend to any Fine of Lands Entailed by the King's 
Letters Patents to a Subje, to bar the Iſſue in Tail, or to Lands 


Emtailed by A of P , the Reverfion thereof at the Ti 
n my 


[See the 34 & 35 H. S. chap. 20. And for Expoſition thereof 1 Inf. 
372 b. 1 Mar. chap. 7. and 21 Fac. 1. chap. 2. For ſtrengthning the 
Eſtares of Subjects againſt the King and his Succeſſors.) 

Strangers to Fines are thoſe that are neither Parties nor Privies. 
Strangers have either a Preſent or Future Right, or an apparent 
Poſſibiliry of Right growing afterwards, or a Right to ſomething 
Ming only out of Lands. 

Strangers having Preſent Right, and no 
their Claims, 
make not their Claim within that Time. Therefore if 4. 


t to make * Wet. &c. 
are Bound by five Years after Proclamations, if they Ng 


purchaſes 184. 


Lands of B. by Feoffment or Bargain and Sale, and enrolls the 2 Int. 516. 


ſame; and afterwards 


percei 
tle, and that C: hath Right to it, B. levies a Fine with Proclama- 
tions to a Stranger, or taketh a Fine from Another with Proclama- 


tions, to the Intent to bar the Right of C. this Fine fo levied ſhall 


bind all Strangers that do not 
: try within Five Years. 'The 


might Enter or Bring his Action within the Time a 


| Statute. But thoſe that have a Preſent Right, and are under Impedi- 
ment to make their Claim, as Infants, F 
ſuch as are Parties) Perſons of unſound Mind, Perſons in Priſon, or out 


of the Realm, theſe and their Heirs have five Years Time to purſue 
their Right after theſe Impediments are removed, i. e. Infants after 


purſue their Right by Action or En- 


their firſt coming to full Age, Feme-Coverts after the Death of their 


Husbands, Perſons of unſound Mind after the R 
Perſons in Priſon after their 


ecovery of their Wits, 
t, Perfons out of the Realm 


that the Savings in the Statute of the 4 H. 7. cha 
to to the Fine, and not to Parties or 


ies. | See the 


ing the Fine is Lawful ; for C. 
ppointed by the 


(other than 


iving that B. hath but a defeazable Ti- 3 


after their Return from beyond Sea. P For it is to be Obſerved, »; Rep. 87, 
Re — 


1 Rich. 2. chap. 7. And the 4 H 7. chap. 24. infra.] A an In- vat. 2464. 


fant muſt claim within the five Years, if the five Years for 


a Claim after a Fine in the Time of his Anccſtor. * If a Feme- * 7 Rep. s 


Covert (as a Feme-Sole) levies a Fine by her ſelf of Land whereof '* Rep: 43. 


ſhe is ſeisd in Fee; this ſhall bar her and her Heirs, if her Husband 
doth not Enter and aveid it. HF a 


Right takes a Husband, who fuffereth five Years to incur, ſhe is 


barrd for Ever; becauſe it was her Folly to marry ſuch a Husband. 
t If a Feme-Covert Dies while ſhe is Covert, 


Angle Woman having preſent Plond. 366. 


being no Party to the «© : In. 519, 


Fine, See the 32 H. 8. chap. 28. as to Fines, c. by the Husband 52* 


only of the Inheritance or Freehold of the Wite, Tit. Leaſes, infra.) 


or Nox Compos Dies while Noz Compos, or a Perſon in Priſon Dies 


ed, 6 Ko Tins {hs Bro 
vied never Return, the Heir is limited to no Time. Civil Cor 


tions, as Mayor and Commonalty, 5c. diſſeiſed are barr'd 
ito end dined, cat the ans lh 
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* 11 Rep.78. u But Biſhops, Dean and , Prebendary, Parſon, Vicar, Ma- 
ſter and Fellows of a College, which are Reſtrained by Stat ate to 
Alienate their Lands, cannot be barrd by Fine and Non-claim ; 
for if they are prohibited to bar their Right by Conveyances, it 
would have been to no Purpoſe if Power is left them by their Per- 


= 


miſſion, or Sufferance or Non-claim upon a Fine to bar it. 
—— Thoſe that have no Preſent, but a * Future Right, upon a Prece- 
part. dent Cauſe, and whoſe Right and Title cometh to them after the 
2 Rep. 93- Proclamations, ſuch Strangers to Fines being Void of Impediments, 
b, e have five Years after e 
er their Claim. [Sce 1 Rich. 3. — 7. 2427. iert 

8 

if theſe have Impediments 

Impediments remov'd, before 

them. Therefore if « Wife does furceafe ber Time, 

paſs after the Death of the Husband 

——— or Freehold, ſhe is barr'd of | 

by Force of the Statute of the 32 H. 8. > 

Thoſe that have 1 nor 14 ey e 
» Weſt. Ke. Y Poſ/ſability at the Time of Levying Fine, or Right | 
* . „ after the Proclamations, or partly before and 
10 Rep. 49, partly after, e As if the 
. Hudand doth Ley a Fine of his Lands where bis Wir is Dow- 
able, and Dies, and then five Years paſs, c. yet the Wife is not 

barr'd of her Dower. For before his Death, the Wife bad only a 

Poſſibility of Dower, and not a Title to it. 

Thoſe that have neither Preſent nor future Right, nor Poſſibility 


of Right, to the Lands, 5c. in the Fine at the Time of Levying it, 
Wet. Ke but a Right to ſomething * ſwing out of the ſame, as Rent, Com- 


Part.2: mon, a Wa +. Ge. ae cer Bernd Sal For the Fine extendeth on- 
- tk ly to ſeeure the Right or r 
Profits to be — out of the Eſtate. 


2. Of the Fftates that may be Barr d by Fine. 
We have endeavour'd already to ſhew the Law concerning Per- 
ſons that have Preſent and Future Rights to Eſtates. We go on and 
+ 5 Rep. 124. ſay in General, That the Intereſt in f Effates which may Ge bar d 
Sek. by Fine, are either Intereſts by Commer Law or by Cuſtom, as Co- 
Cute, Cop pyholds; whether they are in Fee-fimple, Fee-tail, for Life, or 
$55 Years, Remainders or Reverſions. The Intereſts alſo and Eftates 
by Statute-Merchant, Statute-Staple or Elegit, the Eſtates of Exe- 
cutors that hold Lands until Debts or Legacies are paid, may be 
| | barr'd. But more particularly, 

*Plovd. 353, z If I have a Fec-/imple and am diſſeiſed, and the Diſſeiſor doth le- 
356. vy a Fine with Proclamations, and I do not Claim within five Years 
Ker. 79. after, 1 and my Heirs (Allowance being made for Im ) are 
„z ep 79. barrd for Ever. If I purchaſe a Bad Title in Fee-fimple, a Fine 
6 Rep. 105. with Proclamations will bar him that hath Right, if he doth not 

el.. purſue his Right within five Years, as before Obſerv'd. 
373-8 98s. If Tenant i in Tail doth levy a Fine with Proclamations, accord- 
5 Rep. 87. ing to the 4 H. 7. chap. 24. and 32 H. S. chap. 36. this is a Bar to 
9 Rep.r25 the Eſtate- tail, and the Iflue in Tail, as aforeſaid. And if 'Tenant 


Sect. 183, in Tail is © diſteiſed, or bath Right of Action, and the Tenant of 
166, 157- the Land doth Levy a Fine with Proclamations, and five ye 


4 
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pas the Right of the Eſtate, or lf in Tail, is barr d; and 
mult ſufter for the Ne gligence of his Anceſtor, that was the firſt 
that had Right. So the Donor may be barr'd if the Tenant in Tail 
Dies without Iſſue. The like of the Laches of him in Remainder 
or Reverſion; for it barreth him and his Heirs. But if 'Tenant in 
Tail makes a Feoffment, and the Feoffce Levieth a Fine with Pro- 
clamation, the Iſſue in Tail after the Death of the Father, hall 
have five Years; for he is the firſt to whom the Right doth Accruc 

after the Fine Levied. 

If Tenant for Life by Covin levieth a Fine with Proclamations, * 3 Rep 71, 
and five Years paſs in his Life, yet the Leſſor ſhall have five Years '* 
to make his Claim after the Death of the Tenant or Leſſee, not- 
withſtanding the Forfeiture. And if Tenant for Life makes a © Nef. r. 
ment in — and the Feoffee levieth a Fine with Proclamations, it 5 Rep. 105. 
ſhall not bind the Leſſor; but He ſhall have five Years after the 
Death of the Tenant for Life: But upon a Diſſeiſin of Tenant 
for Life, and Fine levied, the Leſſor and Leſſee have but five Years 
after the Fine. For the Diſſeiſor comes in openly, and without the 
Conſent of the Leſſee. But Overe. For the Leſſor ſeems to be 
within the Second Saving of the Statute of the 4 H. 7. Saving to 
all Perſons fach Elium, &c. as ſhall come after the Fine levied, 
&c. And therefore He ſhall have five Years after the Action ac- 


| f Leſſee for Tears, at Will, Tenant by Copy of Court-Roll, en 
no Title to the Inheritance, but intend the r- 
their Leſſors or Lords, cannot by Fine bar them of their Inheritance, Co 
Therefore if they make a Feoffment by A ent and Covin, that « Conpl.Cop 
ow be levied, it is the rather void. 8 But it is ſaid, That; Rep. 78. 
muſt Claim within five Years after the Term is ex- 1 entr. 241. 


Leaſe is made for Years, and the Leſſor, or Another, before 


Ik a 


o ˙ benni 


quity. For tho the Leſſee for Years cannot Levy a Fine to a Stranger, 
He ſhall be barr'd by a Fine with Proclamations by the Tenant 
ted and by 1 the Leier Dilleifed, and the b If the Leſſee be 
d, and by it the Leſſor Diſſeiſed, and the Diſſeiſor doth Levy zn, | 
a Fine, and five Years paſs with Proclamations and Non-Claims, 7% _ 
the Leſſor and Leſſee both are bart d, and ſhall bave but five 2kep 10 
ic Fi ied; hey are within the tirſt Saving — 
of the Statute, and Have a Preſent Right, Ge. 5 
So if One enters upon, and puts out a Copybolder, and the Diſſoiſor 
doth Levy a Fine e ſuffers ſive 
Years to paſs after the Diſſeiſin and Fine, without making any Claim, 
the Intereſt of the Copybolder, and of His Lord are hereby barr'd for 
Ever. This is not a Fine Levied by Covin, becauſe the Levying of 
the Fine is lawful, and the Diſſeiſee may re-enter, or bring his Action 
within five Years, and the Lord muſt needs know of the Diſſeiſin. 
So if a holder makes a Feoffment in Fee, upon Good Conſide- 
ration, and the Feoffee levieth a Fine with Proclamations, and five 
Years paſs, 'The Lord is barrd. 6 


2 Inſt. 517. 


» Rep. 79 


erte. Entry or Claim; becauſe He hath that 
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aa tm Wis paſs, the Lord is not barr'd, as before obferv'd; for, 
— the Copyholder nee the Fine is utterly void. 
ind. 3j. K He that hath Right of a Remainder or Recerfion Expectant up- 
4 on an Eſtate of Freehold, hath five Years allowed after the Re- 
* mainder or Reverſion accrueth. So if Tenant for 99 Years, if He 
fo long lives, levies a Fine and dies, They ſhall have five Years af- 
ter His Death to Avoid the Fine. 
But if One hath a Remainder or Reverſion Depending upon an 
| Weſt. &e. Eftate for | 7:ars, and the Termor is Difſeiſed, and « Fine levied, 
Se8. 133- and five Years paſs, Oc. They are barr'd. For the Termor might 
Prone y have entered, and He in Remainder or Reverſion might 
had an Aſſiſe for ſuch Diſſeiſin. 
m;Rep.1:4 Eſtates by ® Statute-Merchant, Sratute-Staple and Elegit uy bo be 
arr i rey av: of Polit, and Fine is levied, & c. and 
five Y without Claim. 

A Fine ——— aad five Years paſs d, (5c. doth Bar 
*2 Int. 513, the Lord in * Autient Demeſne of His Writ of Deceit. And like- 
- wiſe a Writ of Error is barr'd thereby. But Opere, For the Fine 

was Coram neu Judice; and the Lord claimeth not the Lands, but 

His Antient Scigniory. But Theſe Fines make a Diſcontinuance, if 

they do not Bar by the Statute of Non-Claim. 
Werte, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 

or Reverſion, which is not ® Deveſted and put to a Right. For He 
5 Rep. 124, who Nath the Hilete or hnorelt in iu canner be tus to Wh Aion, 
, which the Action, 

Entry or Claim would give Him. And if one doth Levy 

a Fine of my Land while I am in Poſſeſſion of it, this Fine will not 

Hurt me. For if I make a Leaſe for Years of my rr 

Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 

Vears r 
becauſe I was always in Poſſeſſion, and not put to Right only. So if 

there is Tenant in "Tail, Remainder in Tail, or Tenant for Life, Re- 
mainder for Life, and the firſt Tenant in Tail, or the firſt Tenant 
for Life doth Bargain and Sell the Land by Deed Indented and In- 
roll'd, and after doth Levy a Fine to the ; in theſe Caſes 
the Remainders are not Bound, though the five Years paſs without 
Claim. For the Law adjudges Them always in 

A Fine levicd to Deceive Creditors or Purchaſors, ſhall not Bar 
" Gum bat alto Velde to Them, an als oy elle Bioadaline 
Conveyance. [ See 13 Eliz. chap. 5. 27 Elis. 4.) 


By the 4 H. 7. toy. 24. The Fine after the Ingrofſing it, and Pro- 
clamations made, ſball conclude as well Privies as Mrangers to the 
ſame ; except (as to Strangers) Perſons under Age, Women-Covert, 
Perſons in Priſon, or out of the Realm, or not of Sound Mind, be- 
ing not Parties to the Fine. And Saving to every 2 and their 
Heirs, other than Parties, (which muſt be Str — 7 
Claim, Intereſt, as they have as the Time of the Pine Ingrofſe 
that they purſue their 7 itle or Intereſt by Way of Alias or La 

within Five Tears after Proclamations made. And alſo Saving to all 
Perſons fuch Intereſt in the Lands, &c. as ſhall come to Them after 


the F and P Jamations made, Force of any Ca 
or Matter Eier the Fine bowed, fo fl They, o 425 


4 


purſue 


Laws of England. aa 249 
purſue their Right within five Tears next after ſuch Right or In- 


tereſt does accrue ; or within Five Tears after the beforementioned 
_ of 22 


_ 


of the * Heir in Tail gives no Claim to „, 
as He is Privy. 
to avoid the Fine, c Becauſe the Parties had Nothing u 
Relates alſo only to Strangers, or 9 perſon 


h may be Avoided, i. By the Dearh of Al, fins of 
n King's Silver is enter d. 2. For Deceit or 

— For ſome Notorious Error in the Proceed- 
4 e will not Avoidit. [See 23 Eliz. *. 8 
4- By Claim, Entry, or Alion 
if he Claims, Ge. in duo Time. [Se 


Therefore, 1. What is a Common Recovery. 2: Who ow 
a Common Recovery. 3. Of what Things. . 2. Fo mop 
What is the Force and Effeft of a Recovery. 7. How Fulſfed or 


1. A. Common Recovery (Recuperatio) is a Feigned and Formal © loft 154.9 


Suit and Judgment upon a Real Action in the Common Pleas — 
Court, by One againſt Another that is ſeiſed of the Freehold, to De. Ser. 558. 4. 


ſtroy Eſtates in Tail, Remainders and Reverſions, and to Bar the 
former Owners thereof. * It is a Feign'd Suit, and is now by =P * 5Rep.49, 
F 2 
which the Judges will not fuller to be lmpeact'd or Quetion'd, be 4. 
cauſe ſo many Men's Titles to their Eſtates do depend upon it. 
„ 1 1 Contriv's and Allow'd 
K when 
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* to be Inconvenient. For an Eftate in Tail . 


ht laſt for E See Of 7. x 
AT, — n Reel Rees 7 — 2 


rue Recov Recovery 
juriouſly taken away or detained, or the Value thereof, by udg- 
ment in the Ordinary Courſe. 

There muſt be Three Perſons at leaſt to make a Common or 
_— Recovery, (viz.) A Recoveror, a Recoveree, and a Poncbee. 
Recoveror is the Plaintiff or Demandant that brings the Writ of 
Ems fo A The Recoveree is the Defendant or Te- 

the Land, whom the Writ is He muſt 
*rInft.r01.b. be perfect 1— — * The Foxchee is He whom the 
4 do Tenant Voucheth (a Focando) or Calls to Warranty 
of the Land in cither to Defend the Right or to Yield 

Him other Lands in Value to a ſu Agreement. 
Now to ſuffer a Common Recovery, The Tenant of the Freehold 
D agrees with the Demandant (ſome Friend) that He ſhall bring 
> po His Action Real againſt Him, as tho He the Demandant had Good 

Right to the Land, and the Tenant no Righ 
| but after a Diſſeiſm which a Stranger h 


given 
mandant ſhall have Judgment to Recover the Land againſt 
fendant, or 'Tenant in 'Tail, and He to Recover in Value againſt the 
Common Vouchee. But this Recovery in Value is only Imaginary ; 
becauſe the Common Vouchee hath no Lands to render in Value ; 
yet it is taken for a Bar of the Tail for Ever ; and is juſtified to be 
: 10Rep. 37, Good in Conſcience as well as Law (* the Statute 
35,39, 40 of Weſt. 1. chap. 2. wherein it is provided, That the Will of the 
e Ger ſhall henceforth be Obſerved) and this whether the Recovery 
by app GRE Is or nah; But it is faid, That a Common Re- 
to that Act, 2588850 


e e 
Voucheth over the Common Vouchee. And this is the 
and fafeſt Way. Yet there may be more 
or more Vouchers over, where three or more are 
But the laſt is always the Common Vouchee, who is 
1 
Note, That one may be a Vouchee and Voucher; as he is Cu 
upon, and then as He Calſeth upon Another. 
The Common R n 
2 Rep: 5 in Tail, and his Heirs only, 
37- 


X41 


have; and of all D Re- 
mainder or Reverſon. The Common Recovery with Double 
Voucher is to Bar the firſt Voucher and his Heirs of every ſuch Eſtate 


4 


— 


„ = i a a 
is of furk Eftate ; rene 
Reverſion as was at any Time Dependent or Expectant the 
n Fneas Gated tos Fe nk 
it will alſo be a Bar of fuch Eſtate, whereof the Tenant was then 
"the fame. nme «i an 

Money with diag le Voucher, e od Fo 


Bargainee, 
Common Vouchee, who pleads, 
Judgment is given for the Demandant againſt 
As That I 
in Value of the Second (or Common) Vouchee. In like Manner it 
is in a Treble Voucher, Ge. 

? 


2. be may ſuffer a Common Recovery f 
© Thoſe be Recoverors, Recooerees and Fischers that may: Wet. d 
22828 in Fines. [See who may Leęy or Take * 
ine, 

8. 


may 
or 
ſupra. foe the 34 & 35 WM ©. chap. 20. 14 Elia. 


infra. 

Jes Bla apparng by by Guardian cannot ſuffer a Common 10 Rep 

He obtains a Privy Seal for that Purpoſe, he = 

mk all to fuer . A Feme-Covert with her 

Husband is bound by a Recovery ; but as in a Fine, ſhe ought to be 

Examined. .) A Mortgagee cannot bind the Mortgagor; for 

_ He may nd} oe 7, fey 
n u . 


ſuffered by Tenant for Life is good, if he in the next 
nennen 
DD 
Recoveror, this is a Forfeiture of his Eſtate; and He in the Reverſion 
may preſently Enter. [Sce the 14 Elks. chap. 8. infra.) Tenant for 
Tears cannot ſuffer a » for He is not Tenant of a Freehold. 


3. Of what Things ? 
may be had of fuch * Things (for the molt « 1 . 
Part) as may paſs by a Fine. An Die may be upon a Reco- Sei. , . 
very, as well as upon a Fine. [See Of Jndentures to Lead the Uſes 2 * 
# W mandate Fro = 
an Eſtate upon 

becauſe it is uncertain whether there will ever be ſuch an Eftate 
in being for the Fine to work upon; for that is not like to an E- 
ſtate in Remainder, becauſe a Remainder is an Eſtate Veſted. © 

4. Before whom? | 

Common Recoveries muſt be ſafer'd in the Cort of Common 
Pleas by the Tenants and Vouchers Perſonally in Court, or by 4 
zornies. But ſometimes by an in the Country upon a De- 


Chancery. 
| Ne- 
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8 Kitch. 156, ' 8 Recoveries may be had in a Court-Baron by Coffomr But others | 
177, 278. ſay without Cuſtom, when — CAE CONVEY 


* 3 


the 34 & 35 H. 8. ch. 16. Recoveries 19 be fafferd at the 

22298 is Wales 

By the 27 Eliz. 9. Recoveries may be ſuffer'd in the c 

ties Palatine of Lancaſter, Cheſter, azd Durham. 
[See the 34 & 35 H.8. chap. 22.) 


hs to allo to de ey 
in Value. "Therefore he 
This 
is a Bar to All that are in 


the Heirs in Tail, but not thoſe in 
Non-claim in due Time. 


——— from 
V ecovery. 
r is the beſt Aſſurance (except an Ad f 


to 


3 Rep. 14 | A Common 
Parliament) That Purchaſors can Have for their M Money. 


2 i FD. 
. E. 372. b. 373-8. 2 Rep. 15, 16. For the Confusion 
, * TOON ar Bip 


a 6. IA Recovery may be Falffied (or proved Falſe) and Avoided. 
2 Unt of Error ; when there is ſome Groſs Error in the Pro- 


3. 16 Car. 9. chap. 2. 16 & 17 Car. 2. 
_—— td Lien ore 
to reverſe a Common Recovery after 20 Years ] 2.By Pleading, T 
it was by Covin againſt Tenant for Life to difinherit him in Rever- 
He againſt whom the Writ is is no Tenant of 
the Freehold by Right or Wrong; or that he that hath the Eftate is 
neither Party nor Privy to the R ; or where the Recovery is 
had againſt the Husband alone of the Land to which his Wife hath 
Title of Dower ; or becauſe —— 
4 


—— 


Ge Tallis Eryorem. 3 Rep. 36, 40. 1 Inſt. 294. a. 2 Inſt. 125, 
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whereof the Recovery i Leaſe for Years, & Mo- 
#508 to the Court, r = 


of Lands Held in 
Sueceſſors. [ See 


covery. y 
but what the Law doth make, (es.) to the Uſe of the Bargainee ; 
nor upon a Covenant of Uſes but what is Contain'd or Averr d with- 
in the Deed. hs ns OR 1 
Recovery ſhall enure to the Uſe of the Feoffor 
if the Cnuſee of a Fine levied of Lands doth 
Conuſor at the Time of the Fine levied, and 
clared to lead the Uſe of the Fine, 14 
to be levied of theſe Lands to the Uſe of the Conuſee or 
to whom the Fine is levied. 
r The Husband cannot Declare the Uſe of the Wife's 
— 


12 Rep. 57, 
58. 


By the 4 K 5 Ann. ch. 16. . 15. Declaration of Uſes or Truſts by 
- Deed made after the Fines and Recoveries hall be Guad is Law; 
 notwithſlanding the 29 Car. os. 4. which requires Writing to 
paſs Eſtates at the very T Time of the Conveyance. 


5. Of Covcnants to fland ſeiſed to Uſer. 1. What is an Uſe and 
288 ſeiſed to Uſes? 2. How are Uſes Divided ? 
3. What Lies require no Execution by the Statute. 
NEN Ie 
e Lie is a T or m one Ceſt 
2 e 
nant ſhall 222 to his Directions. This is an 


of 
k. 
to ſtand ſeifed to an Uſe, upon Lawful 
Tranſmutation of the Eſtate or Poſſeſſion. 
An Uſe cannot be raiſed out of an Uſe. 
A Covenant 10 fland ſeiſed to Uſes, is when a Man ( that hath a 
Wife, Children, Brother or Kindred,) doth by bare Covenant in Wri- 
ting under His Hand and Seal agree in Confideration of Natural 
Love and Aflection, Marriage, or other Good That 
for Their or any of Their Proviſion or Preferment, He and his Heirs 
> will ftand feiſed of Land to their Uſe, either in Fee-fimple, Fee- 
*:Int. 112.2. tail, or for Life. A Man at Common Law could not during the 
7 Nap» 42> S But now by Deed He may 
Covenant to Seiſed to Her make other to 
Another for the Uſe of His WM PR 


Alſo a Covenant to ſtand Seiſed to Uſes may 


2 Rep. 15. 
1 Lev. 55,56. 


8 ut Confideration of 20 . only without Na- 
tural Affection will not raiſe an Uſe without Inrollment. __ 
4 | 


255 


© © es Si Bs N 
which Conveyeth the Eſtate of the Land as the Uſe was Sad. 
S-iſed to Uſes is become a Convey- 
2 ſaid Statute. This needs not be by Dec d 
e 
125 * 905 
„I one Covenanteth to ſtand Sifed of the 
his Wife, or One that he intends to _— Child, Un- 
e no Uſe will 


one to rele Uſes, a well 2258 
— pe wh valuable or profitable Conſideration when the Uſe is 


to a Stran any Trifling Confideration » Plowd. 302. 


yr 8 e by us . 

Service, Acquaintance, (5c. yet where a Man Con an , 

Eſtate of his Land to others by * Feoffment, Fine, — or by 2 Rep. 58. 

Feoffment, Fine or Recovery to the Uſe of his Laſt Will, and after- Reg 18. 

wards Declares the Uſes in His Laſt Will, He may appoint an Uſe | Kall. Abr 

without any Conſideration. * But in a Covenant to ſtand Seiſed, 781. 

<- iv « ini ant Bis. there mult be a Conſideration Expreſſed, * "Rep: 176 

or ſpecially Averr d where the Conſideration is General, (as for Good 4 4 

Conſideration, Cc.) tho the Matter fo Averr d is Traverſable. 
Theſe Covenants N the 

— the 2 > 10. 85 hath bean mention d. Por this 


FART 


4] 


" 


. 
S$:iſed of any Lands, &c. to the Uſe or Truſt ( 
I Did fan ke by Reaſon of any 
Bargain and Sale, ( Sce infra) Feeffment, Fine, —_— _ 
E Leda or Otherwiſe, by any Means whatſoever 
or He to whoſe Uſe the Lands 2. fe Freie, Bee Fre-tail, 


| fs renne in Reverſiou 
| or Remainder, &c. (ball be Eftcemed to be in Poſſe 9 
to all Intent. and Purpoſes. And where one it ELL» 


the Uſe or Intent that nr Rent out of 

the ſame Ceſtuy que (or He to whoſe Uſe the Rent is 
Gramed) ſhall be Deemed i in Pe fefion thereef, (viz.) of the *. 
and of like Eftate, as be that had 
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41 Rep. $7, N. A- NLA 4 had no more than a 
* er r E 
Remedy for it but by Subpera in C upon Breach r 
n 
venant to ftand Seiſed to Uſes, the Statute executes the Agreement 
as the Chancery would have done before; and gives the Land alfo to 
Thoſe that had Intereſt in the Uſe. : 
This is the Reaſon, That in Conveyances you ſet down in the 
Habendum, To whoſe Uſe, that they may have the Poſſeſſion with- 
out Livery and Seiſin. 
*1Rep.126, But © Four Thi ngs are Required to the Execution of a Uſe with- 
hes in this Statute. 1. 1” That there be « Perſon feiled. For the Words 
* 2 Rep. 122, of the Statute are, Amy Perſon Stand or be Seiſed. * But the King, 
1 Corporation, [ See 2 Aun. chap. 11. ] Lord by Eſcheat, Gc. an 
oi $6.90, AI I I ON. cannot be Enfeoff'd or Scifed to the Uſo 
01. of Another, nor 'Fenant in Tail to the Uſe of Himſelf and His Heirs 
or any Other and His Heirs, or Tenant by 14 or in Dower. 
2. That there be a Cefuy Uſe in Being for the Words of the 
A are, Stand and be n the U of. Perſon or Perſons. 
[See the 10 & 11 I. 3. chap. 16.] 3. That muſt be an Uſe 
in Eſe, in Poſſeſſion, Remainder or Reverſion. 4. That the E- 
Rate of the Fealkes, Ge. ont of which the Uſes acids, be Veſted or 
Transferr'd to Ceftny que Uſe ; for the Words of the Act are, Ad 
the _ ELN 2 
Cu e, Cc — 
the Uſe within this Statut- — 
2. Uſes are thus Divided. 
s1Rep. 121, There are Tuo Manner of Uſes. 1. In Zeing, either in Poſſeſ- 
122,176. fion, Remainder or Reverſion. 2. In Contingency, which by Polſi- 
' bility may Fall into Poſſeſſion, Remainder or Reverſion. Theſe 
Remain at the Common Law till they come iz Efſe. In every of 


———— Confidence in the Perſon and Provity in 
te. 


Alfo a Uſe is Expreſs or ied. 1. Expreſs, as when a Feofi- 
ment is made of Land to J. Sofas +. Dok ontee teh 
the Heirs of his Body; or when I covenant to ſtand ſeiſed key © 
2 
2 
'Y 
»2 Roll. Abr. but is left to the Conſtruction * 
781,782, 89 of Lands makes a Feoffment in Fee, &c. without any Conſideration, 
and it is not Declared to whoſe Uſe; by Conſtruction of Law it ſhall 
be to the Uſe of the Feoffor, Cr. But if there is ſuch a Conſidera- 
tion as the Law requires, then the Law conſtrue it to be to the 
Uſe of the Feoffee. So when one Doth in and 8 


and His Heirs. [See of Bargain 
1. Lei ral] be to the Us af the Done. 

the Uſe of the Leſſce. If Leſſee for Like or Years grant heir 
Eſtate without their Expreſſing to whoſe Uſe, it ſhall be to the Ui 


of the Grantees; for — 3s W 2 


4 


Conv 


ap. 10. As when a Man doth 


1121 
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of 
8. 
of the — 


Operation 


the ſole 


ransferring of the Poſſe ſſion 
or without Allowance of 1 


4 
JH 
£ 


chap. g. All Deeds of Gift of Goods and Ch 


KH 7. 


Tenant, would Tend to the Prejudice of the Lord and Tenant. 


22 


* 


els 


Ef- 


E 


Z 


and Transferr d 
(ame 


ood ; Except Trufts 


Or Ee 
2 Ventr. 


ring, 
See 
; which 


Nil ins V 
Law; [. 
of Law 


1 


J. 27 Elia. chap. 4.) 
muſt n Signed by the 
361. ] 
ſhall be ff the 


p- 3- Ml Declarations and Creations of 


wot been made. [See 4 ® 5 Anne, 


4 


the Gramor to Defraud Creditors 


to tbe 


. [See the 3 


— 
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Allo all Grants and . Nef ſhall be in Writing, 
Signed 


7 the Party Gramting or Aſſigning by ſuch his Laſt Will, 
or elſe 
chap. 4- 


no Fffett. —— Of Execution, Book 4. 


* 2Inf® 672. nnn reid Cnc whit Os 
deration for paſſing of Manors, Lands, 'Tenements or Hereditaments, 
by Deed Indented and Inroll'd within Six Months after the Date of 
it without Livery and Seiſin or Attornment of Tenants. It is created 

*7Rep.qo. BY theſe Words (ig.) Have Bargained and Sold. * Yet theſe 

$ Rep. 93.94 Words are not Abſolutely for other Words as Alien, 

67S Grant, Covenant to fend fhifed, Ge. upon veluadle Canddroation 
may amount to a Bargain and Sale, if it be by Deed Indented and 
© Inroll'd. He that Sells is the Bargainor, and he that Buys the Bar- 

1 Rep. 176. gainece. In this Conveyance there muſt be fome 7 Valuable Confide- 

WIPES ration Given, or at leaſt ſaid to be Given, for the Land; for a Uſe 

cannot be raiſed by any Proviſo, or Bargain and Sale 
upon « General Con Conſideration. And tho' no Money, (5c. was Really 
and Sale may be Good, becauſe no Averment 

For foliation of the Exception) wil ie againſt that which is Ex 

| «Dyer 165 aſfirm d in the Deed. 1 A Conſideration expreſs d in the In- 

1 Rep. 125, denture is not Examinable, whether True or Falſe. However, where 

9 Money, Cc. is really Given, tho it is not inthe Deed, the 
Bargainee may Averr it, ade ty { ng Bomb the Bargainee ſhall be 

I Good. The Uſe muſt be always to t upon a Valuable 

r Dyer 135. Conſideration ; 1e 

1 Rep. 125. So that in this Caſe Uſes do continue as at Common Law. 

_ (a 7h%s Crureyance is Founled pon the Sutae ofthe 37 18. 

16. For after the Statute of the 2 10. For Tranſ- 

_-_— bd Alloa, Therd «Men be tho 
Sold for Valuable Conſideration any Lands, 

Ge, oy Fine of beben heritance, Freehold, or for Years (as before 

) the ſame had been well executed by Gs faid Act. But 

Nw it s Provided Þ that Act, (vis.) 


By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe of the In- 
1 Deed Indented and Inroll'd within 
Sixx Months after the Date thereof in ſome Court of Record at Welt- 
minſter, or in the County where the „ 
tulorum, Two Juſticel of the Peace, and the Clerk of the Peace; or 
| Two of Them, whereqf the Clerk of the Peace to be One ; who ought 


to Inroll Them in Parchment, and Deliver them to the Cuſtos Ro- 
tulorum within one Tear after. 


This A ſhall not Extend to Lands, &c. in 
roughs where an Officer or Officer have uſed to Inroll Deeds or other 
Writings, as in London. [See 5 Eljz. chap. 26. — 4 
ment e Counties Palatine of Lanca 

"tho 


fern 


Corporations or Bo- 


Cheſter and Dur Ann. 8. For the Ridi 
Come of Nr) _ „„ 


This Statute means the (C 22 
hold to an Uſe By Bargain and Sale Owl 


4 If 


Ba 


Ch. 3. Laws England. 259 

If Lands are Bargained and Sold for Money only, the Deed ought 
to be Inroll'd; f but if for Money and Natural Aſſection, Cc. the 2 tot. 672. 
Eſtate will paſs without Inrollment. 1 Lev. 56. 

The Inrollment muſt be in Parchment only, for the Strength . 1g. 35.6. 
and Continuance thereof, the" the Indenture ty be either in Parcd- 2 Inſt. 673. 
ment or Paper. 

» If the Deed is inroll'd the laſt Day of the Six Months after the . ney. « 
Day of the Date, it is a good 28 If the Deed hath no 1 Intl. 674. 
Date, the Day x of th Delivery the Day of Date ; and the Deed 
may be enroll d — Months — the Delivery. 

* Months are to be Computed at twenty-eight Da be 

the Month. When a Statute accounteth by the — le 22 1 
Quarter of a Vear, then you muſt Reckon according to the Kalendar. 212 4 
So a Twelve- month (in the Singular Number) — On whole 
Year according to the Kalendar. "put Twelve Months, Six Months. 
c. (in the Plural Number) ſhall be accounted after Twenty- eight 
Days to every Month, (except in a Oyare Impedit where the Law 
reckons by the Kalendar) For the Month by the Common Law is 
but Eight and Twenty Days. 

A Rent may be reſerved out of a Bargain in and Sale by Deed In- 16g. 144.4 
dented and Inroll'd; for now the Uſe and Poſleſon paſ; And = luſt. 673. 
5 ſo out of any Conv: ance of Lands and Tenements, tho'a Remain- 

der or Reverſion. [See the 27 H. d. chap. 10. Ante.] 
Tho after the Delivery and Acknowled , the Bargainor or the 

rgainee dies before Inrollment, yet the Land paſſeth by this Act. 
For a Releaſe of a Stranger to the Bargaince before Inrollment, is 
Good. And fo a Recovery ſuffered againſt the Bargainee before In- 
rollment (the Deed indented being alter within Six Months enroll'd) 
is Good; for the was Tenant of the Freehold at the Time 
of the Recovery. So that if Two and Sales are made of the 
ſame Lands to Two ſeveral Perſons, and the Laſt Deed is firſt in- 
roll'd, and afterwards the Firſt Deed is alſo inroll'd within Six 
Months, the firſt Buyer ſhall have the Land. For when the Deed 
is enrol['d, the Bargainee is ſeiſed of the Land from the Delivery of 
the Deed, and the Inrollment ſhall Relate to it. 

z Houſes and Lands in any City, (5c. are out of this +, wa. e 
AB, and are not Enjoyn'd to be Inrold tho' they have Power to 


See the Notes and References upon the 27 H. 8. chap. 16. Dams. 
Ab. N and See the 21 Fac. chap. 26. And of Felony, 
Book 3. chap. 1 
There can be a0 Inrollment of a Deed, Ge. ulek it be duly and 
lawfully acknowledgd. 

Deeds Inroll'd are either by Special Cuſtou, as in London; or by 
Common Law; or in purſuance of Statutes. 

Every Deed may be Inroll'd at Common Law for 8 ; buta 
Bargain and Sale of Freehold Lands waft be Inrolld. e 
1 Ar of the Court, and by Miſchance the 
I inroll the Deed for the Security 


is Inroll'd, yet One cannot b Plead the Inrollment . 2134.22 gb 
* And tho' it is Exemplified under the ; luft. 173. 
muſt ſhew forth the Deed itſelf under Seal, and Nep. 52, 33 

Ll 2 | not 


del: 
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not the Exemplification. ¶ But for the Exemplification of the Inroll- 
ment — Patents, See the 3 & 4 Ed. 6. chap. 4. 13 Elia. 
cha 6. | 
bee alſo the 23 Elia. chap. 3. 27 Elia. wp > 9. For the Inroll- 
ment of Fines and Recoveries ; the 29 Car. 2. chap. 3. As to the In- 
rollment of Recognizances, 40 5 V. & M. as to Pleading of Char- 
ters, or other Conveyances, Inroll'd, to Any Inquiſition return'd into 
the Crow ice by Coroners, &c. 2 Ann. 2 11. Concerning 
Lands veſted in the Corporation for the Bounty of Queen ANN by 
Deed Inroll'd. 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. 
Concerning a Regiſter of Lands in Zorkfhire. 7 Ann. chap. 20. In 
Middleſex. 10 Ann. chap. 11. Concerning Fifty New Charches to be 
built in London, &c. 1 Georg. 1. chap. 10. For the Inrollment of 
Deeds whereby Lands, c. are given for the Augmentation of Poor 
Livings. 1 Georg. 1. ch. 55. 3 Georg. 1. ch. 18. For the Inrollment 
of the Conveyances and Wills of Papiſts, &c. See alſo of Evidence, 
Fudements, Book 4. chap. 4-] 


Note, That a Bargain and Sale of Leaſes for Mart, Goods and 
' Chattels Perſonal, are not founded upon the 27 H. 8. chap. 16. or 
any other Statute. They are Good, tho' not by Deed indented or 
inroll'd, and tho without any Conſideration; for That in this Caſe is 
not Examinable, when the Sale is acknowledg d by Deed. [See the 
29 Car. 2. chap. 3. and of Leaſes infra. And How Property in Goods 
and Chattels = be Acquired, chap. 6. Poſt. And of Action on the 
Caſe, Book 4. chap. 4.) 1 
J. Of Grants. 1. What is a Grant, and who may Grant. 2. What 
| Things may be Grantcd, and therein Of Election. 3. Of Attorn- 


*: Int. 172.4. 1x, AE Grant (Conceſſio) is properly of an Incorporeal Thing b 

2 Deed, whereof no Livery and Seiſin can be made. It N | 
Parol, (or Word of Mouth) and therefore Reverſions Advowſons in 

Groſs, Tithes, Services, Rents, Common in Groſs, &c. muſt paſs 
by Deed ; and are faid to lic in Grant. The Deed of Incorporeal 
Inheritances doth equal Livery in Corporeal. [Sce 29 Car. 2. ch. z.] 
A Feoffment is always applied to a Corporeal and Immovable Thing. 
A Gift is of Larger Extent, and is applied to 'Things Moveable and 
 Immoveable; yet as to Things Immoveable, when taken ſtrictly, it 
is applied only to Lands and 'Tenements given in Tail. But Gift and 
Grant are often confounded. [See Of an Eftate in Fre- ſimple, ch. 1. 
ante, where the Word Heirs may ſometimes be Omitted in Grants, 

; =, Bhi Dl mY n 
4 Perkins 4 Any Natural Perſon or Corporate Body (not Prohibited by Law, 
ba 86 12. as Infants, Women Covert, Monks, Gc.) may be a Graztor. But 
may be a Gramtee. [See who may Pur- 


Kc. 43, 47, an Infant or Woman Covert 
an. chaſe and Convey, ſupra. 

He that Granteth is 'Termed the Grantor, and He to whom the 
Grant is made, is the Graztce. And the Grant is uſually made by 
theſe Words, (viz.) Have Given, Granted and Confirmed, &c. and 
©;1nft.zo1.a. then by Delivery of the Deed the Freehold doth paſs. © Have Gi- 
| ven and Granted may amount to a Grant, Feoffment, Gift, Leaſe, 
Releaſe, Confirmation, Surrender, (5c. at the Election of the * 
3 and 


Ch. 3. Laws of England. 
and muy be pleaded as 4 Grant or as a Feollment, Gift, Leaſe, Oc. 
as He pleaſes. 
* theſe Things are Requiſite in every Good Grant. 
3 there be a Perſon Able to Grant. 2. 'That there be a Per- 
fon Capable of the Thing Granted. 3. That there be a Thing 
Grantable. | See Of Incorporeal Eftates, chap. 2. Supra. ] 4. That it 
be Done by Deed. . be an Attornment, where Need- 
ful. 6. That there be an Acceptance * Grantee of the Thing 
3 [See Of Grants by Biſhops Of Leaſes, poſt. | 


2, All Incorporeal 7hings may be Gramed by Deed, before fad 
in the Deſcription of a Grant. 


All Chattels Perſonal may be Granted or Given f without Deed. * Perkins 


26 I 


[ For Chattels Real, See the 29 Car. 2. chap. 3.] — Grants, 
Of every Thing Uncertain, which is Given or Granted, the Gran- Rep. 37- 
tee has his Ekition to make it certain. I Inf. 90. b. 


* RULES concerning ELECTIONS. «mp 
| 1 Inſt. 145. a. 


Here nothing paſſes to the Feoffee or Grantee before Election 


made by them, the Election ought to be made in the Life 
of 4 Parties. 


But when an Intereſt paſſes immediately to the Feolke, Donee or 
Grantce, there Eledion n may be made by Them, or their Heirs or 
Executors. 

When One and the ſame Thing paſſeth to the Donee or Grantee, 
and the Donee or Grantce hath E Election in what Manner or Degree 
He will take this, there the Intereſt paſſes immediately; and the Par- 
ty, His Heirs or Executors, may make Election when they will. 

When Election is Given „ 
by any of the Perſons ſhall ſtand. 

When an Election is given of Two ſeveral Things, He which is 
the Firſt Agent, or is to do the firſt Act, ſhall have * Election. 

When a Grant is of Things Annual, and which are to Have Con- 
tinuance, there the Election Remaineth to the Grantor, where the 
Law gave Him Election, as well after the Day as before. Otherwiſe 
it is when Things are to be perform'd but Once. 
He that has Election may often loſe His Election by His A& and 
wa 

{See concerning Election, Danvers's Abr. Tit. Election, 759, Kc. 

7 yy that an Attornment might be requiſite in every Good 
Gra MW 
Now, An h Attornment (from Turning from One to Another) is *:laft.3-9.4. 

. „- I bane peg tym of a Seigniory, Rent, or 

of the Donee in Tail or Tenant for Life or Years to the Grant of 

the Remainder or Reverſion. 6 

w 


5 Alternativa Petitio non eft Andiends. 5 Rep. 40 
_ — — eſt — r Inſt. 166. . 

= ſemel 4 Non patriur egrefſinm. 1 1 A. » 
Quod ſome! Placuit in cleflronibus, amplins diſplicere non poteſt. Ibid. 
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New Landlord. For otherwiſe, He that buyeth any Lands or 'Te- 
nements, which are in the Occupation of a Third Perſon, cannot get 
;1Inft.zog.b. the Poſſeſſion. i It is not neceſſary upon a Fine, becauſe the Eſtate 
322+ 4. is 'Transferr'd to the Uſe by the 27 H. 8. chap. 10. Nor where a Rent 
or Reverſion is Granted by Matter of Record ; nor where it paſſeth 
 1Inſt.312.a. by Deviſe. * And it is never Neceſſary, but where there is a Te- 
Noy's Max. nure, Attendance, Reverſion or Remainder, or Payment of Rent out 
| How 81. of the Land. And therefore if an Annuity, Common, Oc. may be 
granted for Life or Years, (5c. the Reverſion may be granted with- 
out Attornment. WED | 
The End of Attornment is to perfect Grants, and therefore cannot 
be made upon Condition, or for a Time. | 
Lit. 551, Attornment is either Expreſs or Implied. * Expreſs by Words or 
1 * 559. b. Vriting. By Mord only, as by ſaying, I Attorn to you by Force of 
310. a. &c, the ſaid Grant; or I Acknowledge my ſelf Your Tenant. By Vi- 
ting endorſed on the Deed, or ſet down in any other Writing, which 
is the ſafeſt Way. And in both Caſes, the Tenant may moreover De- 
liver to the Grantee a Peny, &c. by Way of Acknowledgment, that 
the Witneſſes may better remember it. Arplied by Law, as if a Re- 
verſion be Granted to 'Two by Deed, and the 'Tenant Attorns to one 
of Them according to the Grant. This Attornment is Good to veſt 
the Reverſion in Both the Grantees. es 
_ ®11nft.3:5-a. It ought to be made in the ® Life-'Time of the Grantor and Gran- 
tee. If the Tenant dies, He that hath the Eſtate may Attorn. But 
* :1nſt.509.b. the Tenant muſt have Knowledge or * Notice of the Grant. When 
* 11nft 3 10.b. it is made, it ſhall have ® Relation to the Original Act of the Gran- 
2 Rep. 93 tor, (5c. For the Law always regards the Original Act. 
. P If a Reverſion is Granted for Life, the Remainder in Tail, the 
| Remainder in Fee, the Attornment of the Grantee for Life, ſhall 
enure to Them in Remainder to veſt the Remainder in Them. 
* rInft.z12-b. 4 The Attornment of an Infant to a Grant is Good. The Huſ- 
515% 317% band muſt Attorn for His Wife, and it will Bind Her. A Man 
r But Noa Compos can- 
Attornment is ſo Neceſſary, That before it be done, the Grantee 
cannot bring an Action or Diſtrain. [See the 32 H. 8. chap. 34. and 
for the Expoſition of it, 1 Inſt. 215. a. & b.] But no Attornment 
was ever requiſite to Grants To or By the King. 
The Title of Ae a * age and Great * 8 with 
its Appendixes by Writ uid Juris clamat, Onem Redditum 
Reddit, Per Qua Seroitia. mY not ſo much 
in uſe as formerly. For New Expedients are found out by Fines to 
Uſes by Bargain and Sale, by Leaſe and Releaſe, and by Deeds en- 
_rolFd, according to the Statute of the 27 H. 8. chap. 16. And 
By the 4 & 5 Ann. chap. 16. All Grants and Conveyances to be 
made by Fine or Otherwiſe, of any Manors, Rents, Reverfion or 
R-mainder, ſhall be Good without any Attornment of the Tenants, 
Provided, I hat no Tenant ſhall be prejudiced by Payment of Any 
Rents, or for Breach of any Condition for Non-payment of Fo 
3 Tore 


1 
PE 


0" 


® Cujuſyue Rei Potifſimea pars oft Principium 10 Rep. 49. 


— 


Ch. 3. Low of England. 


before Notice hall be gieen him of ſuch Gras by the c or 
Grantee. 


This Act does not Extend to Executions of Judgments in Eject- 
ment, c. but Thoſe Remain as before, as to the Attornment of 
Tenants to him that Gains the Poſſeſſion ; for it Relates only to 

— 


RULES concerning GRANTS 


Man cannot Grant that which He hath nor more than * Perkins, 
He hath. *. Tic Grants 


3 to the ® ſtrict Grammatical Senſe. 15 *1Inft. 146. b. 


Grants ſhall be made according to the * Intention 11 Infl. 315. 
84 — a. & b. 


The Words of a Grant ſhall be 7 Tranſpoſed, ſo as the Grant 7:ln6. 511.6 

may take Eſſect. 

Where the Grant is * Impoſſible to the Letter, the Law * t. 183 b. 

will make fuch Conftrudion as the Gi by Poſkbility may take c 
All. Grants in the Caſe of a Subjett ſhall be taken moſt ſtrongly 

againſt Him that made it, and moſt Beneficial to the Grantee. [ See 


of Deeds, ante. 
paſs by the Grant of the Principal; But not 14 15:4. 


Tbe * Incident ſhall 

the Principal by the Grant of the Incident. 

Grants muſt be certain as to the Perſon. For if a Grant be made 

to A. or B. It Is void. 

In the Grant of a Thing, > All Things Neceſſary for the obtaining 14 56... 

of it are included. . 
[See the 13 Eliz. chap. 5. 27 Eliz. chap. 4. Aainſt Fraudulent ink 1. 

Grants, &c. - | 


Rep. 12, 47. 

11 Rep. 52. 
nnn... 1. What is a Leaſe? 2. How many 
Kinds. 3- What Perſons make Goad and Sufficient Leaſes. 
+ How ay They be Avid . 


— — - Mc. ER 


— — — — — —— — —— . — — 
* 


NN 


| » 68. 8 Rep. 
9 2 FL. 4:4 I 
Falls Ovehographis — Ibid. 
I Numerus Abbreviationum accipiendus eſt, ut Conceſſio non ſit inanis. Ib. 
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1. What is a Leaſe? - 
*rInſt.43.h. © A Leaſe (from Laiſſer, Dimittere, To part with) is a Demiſe 
n or Lei ting of Lands, Tenements or Hereditaments unto Another for 
Term of Life or Years, or at Will, upon a Reſerved Rent. In all 
Leaſes there muſt be a Leſſor and Leſſee. He that Demiſes or Lets 
to Farm is the Lefſor (vulgarly call'd the Landlord) and He unto 
whom it is Demiſed, or Let, is the Leſſee, commonly call'd the Te- 
© 1 Inft. 45.b. ant. The Words to make a Leaſe, are, Demiſe, Grant and To 
8. N Farm let. Other Words, as, Have given, Granted, may amount to 
a Leaſe; but Demiſe, Grant and To Farm Let, are the moſt uſual. 
The Uſe in the Court of Exchequer is to make Leaſes in the King's 
Roll. Abr. Name by the Word Committimas; © which is Good by the Cuſtom 
* of that Court, tho not Good at Common Law. e 
2. How many Kinds of Leaſes? 
| There are ſeveral Kinds of Leaſes ; as a Leaſe is either by Parol 
(per Parole, By Word of Mouth only) or by Writing. [See the 


29 Car. 2. chap. 3. poſt.] 

Leaſes alſo are Leaſes for Life, for Tears, or At Will. 
Lit. 56. 1. Af Leaſe for Life, is when one Hath Lands and 'Tenements 
r Inft. 41. b. let to Him for Term of His Own Life, or the Life of Another, or 

for the Term both of his own Life, and the Life of Another. There 
s Lir. 3 muſt be Livery and s Seiſin upon a Leaſe for Life, if it is not made 
Intl. 50.8. by Covenants to ſtand ſeiſed to Uſes, or Bargain and Sale by Vertue 
WR, of the Statutes of the 27 H. S. chap. 10. 16. It cannot be made 
b;Rep.94 to commence in h Futuro. For by the Common Law an Eſtate of 
PFreehold muſt take Effect Preſently, either in Remainder or Rever- 
ſion. It muſt always be made in Writing; for it is not good by Pa- 

rol. [| See the 29 Car. 2. chap. 3. poſt. | 


the 8 A „C .17. An Actios of Debt for Rent "a 
poet wag Lode fr Life, as well as for Tears. — 


„Lit. 38. 2. Ai Leaſe for Tears is when a Man Demiſeth or Letteth any 

Lands or Tenements to Another, To Have and To Hold for a cer- 

i Lit. «0.454, tain Number of Years agreed on Between them. * By Force and 
59,454» 

455 459 Vertue of which Leaſe the Leſſee may Eater into the faid 'Tene- 

"1h 46-> ments. And tho' the Leſſor Dies before the Leſſee Enters, yet the 

&b.  Leflee may Enter; for no Livery of Seiſin is to be given upon a 

Noy's Max. T eaſe for Years. The Leſſee may grant over His Term before Ex- 

„try, as hath been ſaid. For before Entzy the Leſſee hath Intereſſe 

Termini, or an Intereſt in it, and may take a Releaſe of the Rent. 

| Yet the Leſſor cannot paſs the Reverſion by the Name of the Re- 

verſion, before the Leſſee Enters. If the Leſſee dies before Entry, 

His Executors or Adminiſtrators may Enter. But the Leſſee is not 

in Poſſeſſion to Bring an Action of Treſpaſs, to take a Releaſe to en- 

large the Eſtate, Ce. till Actual Entry, if the Words of the Leaſe are 

Demiſe, Grant, Sc. If the Words are Bargain and Sell for Conſide- 

ration of Money, He is in Poſſeſſion upon Execution of the Deed 

To bring T To take a Releaſe, &c. [See Of an Effate for 

Tears, chap. 1. ante.) Leaſes for Years muſt be made of Lands and 

! 1 loſt. 47. a. Tenements whereunto the Leſſor may come to ! Diſtrain; not of In- 

corporeal Inheritances by Common Per ſons or Subjects. Yet if a 

LEGS IR FC OOTY IO © OY I OY I 


4 


7. [ See 

aft, Pre- 5Rep. 94 
for Years the Term = 
upon an Uncertain- 6 Rep. 35, 
And tho there 57 
if by Reference to a Cer- 


_ the Parſon 
Years, | 
Years, if he conti fo long; 1 is in. 
And fo if one makes a Leaſe for 'Twenty-One Years, F He ſhall ſo 
long Live, this is a very good Leaſe for Years, and a Certainty in an 
? . And tho' a Leaſe rs muſt have a certain Begin- 


fl 


in Ead, yet the ® Cominuance thereof may be 
L ſame may ceaſe and revive. — 
p If r 2328 ä Leſſor doth Ne Rax. 
Regularly this Leaſe to B. is a ; 
F 
irſt Leaſe is Determined. A Leaſe for a Thouſand Days, Weeks, 
onths, or a Thouſand Years is good. If a Leaſe is made from 
Day to Day, or from Week to Week, for Four Years, this is a good 
Lt he far Yoom. Alſo a Leaſe from Year to Year 1 & long as Noy's Marx. 
Both Parties pleaſe, after Entry in any Year, is a Leaſe for that 55. 
| Year, c. till Warning be given to Depart. So if one makes a Leaſe - = 44 
for a Year, and ſo from Year to Year, it is a Leaſe for Two Years; 
and ſo from Three Years to Three Years, is a good Leaſe for Six 
Years, as aforeſaid. If a Man leaſeth Land for Years, it is a good 
Leaſe for Two Years to anſwer the P/aral Number. If there is Leſſee 
for Years upon Condition, that He ſhall not alien any Part above 
Three Years during the Term; and if he doth that the Leaſe ſhall 
be void ; now if He lets for 'Three Years, and fo from Three Years 
to Three Years during the Term, it is a Breach of the Condition. 
A Leaſe for Term of Years, tho' never fo long, is but a Chattel ; 
and tho it be a very long Leaſe it cannot be Entailed. . 
* But ther Deviſc of a Leaſe for Years to one for Life, and after - 8 key. 95, 
wards to Another during the Reſidue of the 'Term is good; becauſe 96 


Mm * 
— — — —— * *. * 
Alden e Cerrum Reddi poteſt. 1 Inſt. 45. b. 36 4. 142. a. 
s Incerium eſt, Grimm Reddi nullo modo poreſt. 5 Rep. 6. 
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He hath it not by Way of Remainder, but by Executory Deviſe. If 
1 Int. 46. b. a Leaſe for Ycars is made to a Man and His f Heirs, it ſhall go to 
Ney Mar his Executors ; otherwiſe in a Will. If a Leaſe for Years is made to 
49, 99. a Sole Corporation, and his Succeflors, it ſhall go to the Executors 
[See Of _—_— for ears, chap. 1. ame; and See the 29 Car. 2 
chap. 3. poſt. | | 
© 1 Inſt, 55. a. 4 A Leal at *Will is either at the Will of the Leſſor, or Leſſee, 
or of both Parties. For it is Regularly True, That every Leaſe at 
Will muſt be at the Will of the Leflor and Leſſee. It may be made 
by Parol as well as by Vriting, and of Things Corporeal and In- 
corporeal. [See Of Eftates at Mill, chap. 1. |; hq 


Note, That it is not Material whether any Rent is Reſerved upon 
a Leaſe for Life, Nears, or at Mill; except only in the Caſe of 
Leaſes for Life or Years, made by "Tenant in Tail, Husband and 
Ne, and Eccleſiaftical Perſons, according to the Statute of the 
32 H. 8. chap. 28. hereafter to be mention d; and except Leaſes 
| Parol, or by Word of Mouth, according to the following Statute. 


For 


By the 29 Car. 2. chap. 3. All Eftates, Intereſts of Freehold, or 
Term for Years, or any Uncertain Intereſt in or out of Lands, &c. 
not put in Writing, and ſigned by the Parties making them, or their 
Agents authorized by Writing, ball have no greater Effet? than as 
Eftates at Will; except Leaſes not exceeding Three Tears from the = 
making, whereof the Rent Reſerved ſball be Two Third of the full 
' Palze of the Thien Toned, 8 


But if the Subſtance of the Leaſe be put in Writing, and Signed 

by the Parties (tho not Sealed by them) it ſhall have the Force 

and Effect of a Leaſe for Life or Years; otherwiſe the Effe& of a 
Leaſe at Will. But no Action of Covenant can be brought on ſuch 
Writing. Leaſes that exceed three Years muſt be made in Writing ; 
and are uſually made by Deed Indented. TRE. 


Further, No ſuch * or Intereſts (not being Copybold or Cu- 
ftomary Interefts ) ſhall be Aſſigned, Granted, or Surrendred, unleſs 

it be either by Deed or Note in Writing, Signed ut ſupra, or by Att 
and Operation of Law. W 


There is a Common Way of Conveying by Matzal Leaſes, or 
by Leaſe on each Side; and this is call' * by De- 
miſe _ #— and is Proper upon the Grant of a Revt- 
Charge, c. 2 
3. What Perſons may make Good and Sufficient Leaſes for Lives, 
Tears, or at Vill. 
Every One thot is Seiſed of Lands in J may Leaſe out 
His Lands for Life or Lives for what Time He pleaſes, or at Will ; 
as ſhall be preſently 


except ſome that are Reſtrained by Statutes, 

ſhewn. | 
Every One that is Sciſed of an Eſtate-T ail of any Lands or Tene- 
ments, may make any Leaſe out of it for His own Life, but no 
longer, unleſs it be by Fine or Recovery; or ſuch a Leaſe as is War- 
4 | ranted 
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ranted by the 32 H. 8. chap. 28. If Tenant in Tail maketh a Leaſe 
for Life * Generally, it ſhall be Conſtrued to be for His own Life » : Inſt. 42. 
that it may not Work a Wrong. [See Of Eftates-tail, ch. 1. ante.) * & b. 
He that is Sciſed of an Eſtate for his om Life, or the Life ok 
Another, may make a Leaſe for His own or the other's Life accord- 
_ ingly as He is Seiſed. Alſo He may make a Leaſe for Years, or at 
Will, of this Fſtate; and it ſhall be Good as long as the Eſtate for 
Life does laſt. If one Grants Lands or Tenements, Reverſions, Re- 
mainders, Rents, Advowſons, Commons, (5c. and doth Expreſs no 
Eſtate, the Leſſee or Grantee (due Ceremonies requiſite by Law be- 
ing Performed) hath an Eſtate for Life. * But if Tenant for Life * Inſt. 183 
maketh a Leaſe Generally, it is an Eſtate for His own Life; for © d. 
if it ſhould be a Leaſe for Life of the Leſſee, it might be a 
Wrong P Him in the Reverſion. [See Of Fftates for Life, chap. 
I. ante. | 
| Every One that is poſſeſſed of Lands and Tenements for Tears may 
make a Leaſe of all the Years, except One Day, or any other Part of 
it. It muſt be Granted for a lefler Time than He hath that makes 
the Leaſe ; for if All the Eſtate is Granted, it is an 4/iznment of 
the Leaſe. And if a Leſſee for Years maketh-a Leaſe for Life, the 
Leflee for Life may enjoy it for the Leſſor's Life, provided the 
Term of Years laſts fo long. But if He gives Livery and Scifin up- 
on it, this is a Forfeiture of the Eſtate for Years. 5 
Foyntenants, Tenants in Common, and Coparceners, may make 
Leaſes for Life or Years or at Will, of their own Parts; and theſe 
| Leaſes w — their Companions. [But ſee who may Parchaſe and 
Convey, ſupra. 5 
In Pome Calbe ſuch Perſons as are not Seiſed in Fee- ſimple, Cc. 
nor able to Derive Eſtates for Life or Years out of their own Eſtates, 
may lawfully make Leaſes for Life or Years, c. by Special Power 
or Proviſo enabling Them to make ſuch Leaſes. But then the Au- 
thority muſt be ſtrictly purſued. 
There are] Three Kinds of Perſons that at this Day may make ab- : 1n&. 44. a. 


ſolute Leaſes for Life, Lives or Tears by ſeveral Statutes, who 


could not do ſo heretofore, (Six. ) Tenant in Tail, Hustband and Wife, 
One ſeiſed in Right of his Church. 
Perſon ? 1 Inſt. 44. a. 


1. By the * Enabling Statute of the 32 Hl. 8. chap. 28. 4w' 
ry 2 all by His 4 d. 


Seiſed of an Eftate in Tail in his own Right i- 
Leaſe for Lives or Tears to Bind the Iſſues in Tail. 


But not Thoſe in Reverſion or Remainder. For if Tenant in Tail 
makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 
Leaſe as to Him in Reverſion or Remainder, is void. And yet by a 
Common Recovery the Tenant in 'Tail may make Leaſes of the 
Land to bind Him in Reverſion or Remainder. But if the Remainder 
be in the Tenant in Tail Himſelf, and He makes a Leaſe for Years 
according to the Statute, or by Fine, this is Good, and ſhall Bind His 


own Remainder. 


2. By the ſaid Statute 


Husband and Wife ſciſed of any Eſtate 
of Inheritance in Fee-ſum 


„ or Fee-tail, in Right of His Wite, or 
M m 2 Joyatiy 


W 


268 An Inſtitute of the Book II. 

 Joynily with His Wife Before the Chcerture or After, are Enabled to 
Bind Her and Their Heirs. | 

Provided, That all Leaſes made by the Husband of Lands, &c. 

(being the Inheritance of the Wife) ſhall be made by Indenture in the 

Name of the Husband and Miſe, and ſbe to Seal the ſame ; and that 

the Rent ſhall be Reſerved to Husband and Wife, and the Heirs of 

the Mie; the Husband not to Alien or Diſcharge the Rent, or any 

Part thereof, longer than during the Covertare ; unleſs it be by Fine 

levied by Husband and Iife. 
by the Husband only, of 


No Fine, Feoff ment, or other A, done 
the Inheritance or Freehold of the Wife ſball make any Diſcontian- - 
ance, or Prejudice the IWife, or any other who is to Enjoy it after 
Her Deceaſe ; the Fines levied by the Hausband and M iſe only Except- 
ed. [See 1 Inft. 386. a. 2 Inft. 681. 8 Rep. 72. See alſo Concerning 
Strangers to Fines, ſupra. | 

This Act ſhall not give Liberty to the Wife, or Her Heirs, to avoid 
any Leaſe hereafter to be made of the IWife's Inheritance by the Huſ- 
band and IWife for Twenty-One Tears or Under, whereupon the accu- 
ftomable Nearly Rent for Twenty Tears before is Referved according 
to the Tenour of this Att. Ts | 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 

| _ againſt the Husband, tho not againſt the Wife. If it be an Eſtate- 

d : Inft.326.a. tail, the Husband and Wife cannot Bind Him in d Reverſion or Re- 
mainder. [See Of Fine and Recovery, ſupra.) 5 


3. By the ſaid Statute, Auy Seiſed in Fre- ſimple in Right of His 
Church are Enabled by their Leaſes for Life, Lives or Tears to 
— their Saucceſſors. [See the 1 Eliz. chap. 19. 13 Eliz. chap. 10. 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Prebendary, 
Oc. without Confirmation of the Dean and Chapter. 

Eccleſiaſtical Corporations Aggregate of many, are not included 
here, as Dean and Chapter, (5c. but are left to their Liberty to make 
Leaſes as before. And Sole Corporations (with a Proper Confirma- 
tion) have ſtill (notwithſtanding this AR) the like Liberty. [But fee 
1 Eliz. chap. 19. poſt. 


Tpi, At ſhall not Extend to any Parſon or Vicar to make any 
Leaſe otherwiſe than they might have done before. 


* 1 Inf. 44-b. © And therefore if Parſon or Vicar makes a Leaſe for Three Lives, 
.— or Twenty- One Years of Lands accuſtomably Letten, Reſerving the 

accuſtom'd Rent, it muſt be Confirmed by Patron and Ordinary. The 
Common have a Notion, 'That a Parſon or Vicar may make 
a Leaſe for Three Years, and bind their Succeflors by it without Con- 
firmation ; but if is void by their Deaths. [See the 13 Elz. cb. 10. 


<A to the making Good ſuch Leaſes by Tenant in Tail, Hzsband 
and JVife, and of thoſe Seiſed in Fee-fimple in Right of their 
1 Inſt. 44. Churches, as Biſhops, (5c. 4 Nine Things are to be Obſerved. 
&. 1. The Leaſe muſt be made by Deed Indented. Therefore this Sta- 


J tute 


tance) to Farm, or Occupied 
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tute does not extend to Copyhold Lands, which in their own Nature 
are Demiſable only by Copy. 2. It muſt begin from the Day of the 
Making thereof. But if a Leaſe is made for Twenty Years to begin 
at Michaelmas next, it is ſaid to be a Good Leaſe. 3. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render d or Expir d within a Year after the making of the New. [ See 
18 Eliz. chap. 11.] 4. It muſt be for Three Lives (all wearing out 
together) or Twenty-One Years; either One or the Other ; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 
Twenty-One Years, from the Day of the making of it, ſo it may be 
for Fewer Lives or a Lefler Term. If it is for Twenty-Two Years, 
it is not only void for the Overplus, but for the Whole. And if tor 
Ninety-nine Years Determinable upon Three Lives, it is alſo Void. 
6. It muſt be made of Lands and Tenements out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or Things that lie in Grant, as Advowfſons, Tithes, Fairs, Franchi- 
ſes, &c. And therefore the Grant of the next Avoidance of a Bene- 
fice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
by Farmers, by the Space of Twenty 

Years next before the Leaſe made; fo that if it was Let for Eleven 
| Years, at one or feveral Times, within thoſe Twenty Years, it is 

ſufficient ; for then they were moſt Commonly Letten by the Space of 
Twenty Years. 8. There muſt be referved yearly during the whole 
Term to the Leſſors, their Heirs or Succeſſors, ſo much Yearly Rent 
or more, as hath been moſt accuſtomably paid withiz Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted. If the Rent was reſerved formerly at Four 
ſeveral Days, and by the New Leaſe reſerved to be paid at One 
Day, it is Good, if the whole Rent be Reſerved Nearly. 9. The 
Leaſe muſt not be made without Impeachment of Waſte, i. e. with- 
out a Reſtraint from Committing Waſte. Therefore the Words 
Without Impeachment of Waſte muſt be Omitted. A Leaſe for Life, 
Remainder for Life is not Good, becauſe it is Diſpuniſhable for 
Waſte. ['See the Statute of the 32 H. 8. chap. 28. at large. 

© But Biſhops, ies, may make .,,q.. 
Grants of Antient Offic 


es of Neceſſity with Antient Fees, as before at 10 Rep. 60, 
the Common Law; as of the Office of Chancellor, Official, Steward, 5 
Regiſter, Bailiff, &c. For theſe Grants are not within the Statute of 2 
the 32 H. 8. nor Reſtrained by the 1 Eliz. or 13 Elis. hereafter to : Roll. Abr. 
be mention d; becauſe They are no Diminution of their Revenues. 15+ g 

(Ds.) Yet to Bind their Succeſſors, theſe Grants muſt be Confirmed © 
by the Dean and Chapter, as before the Statute, becauſe They are 

Grants at Common Law. They may not Grant any New Office, or 

add any Neew Fees to Old Offices. Neither may they Grant their 

Offices otherwiſe than they have been Granted. And therefore where 

the Antient Grants of the Office have been to One, it cannot now be 
Granted to Two. And where the Antient Grants have been to Two 

joyntly, they may not be Granted in Remainder One after Another, 

neither may the Grant of theſe Offices be longer than for Life or 

Lives of the Grantees. And in Caſe any Grant is void, the Confir- 

mation of the Dean and Chapter will not make it Good. [See Of a 
Surrender, Poſt. ] =Y 
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The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops, 
Deans, Archdeacons, Prebendaries. For by that A& they may make 
a Leaſe of Lands by Deed Indented for Twenty-One Years, or 
Three Lives without the Confirmation of the Dean and Chapter, 
Provided they follow the Limitations in the Statute. 'Fhis therefore 
was called The Enabling Statute. But becauſe the Statute ſtill fuf- 
fered Biſhops, Deans, Archdeacons, and Prebendaries with Confir- 
mation of Dean and Chapter, Maſters and Fellows of any College, 
Maſter of an Hoſpital and His Brethren, Parſon and Vicar with the 
Confirmation of the Patron and Ordinary, to make Leaſes for Life 
or Lives, or Years, without any Stint at the Common Law, 'They 
are Diſabled or Reftrained by ſubſequent Statutes to make any E- 
ſtate or Conveyance, except Leaſes for Three Lives, or Twenty-One 
Years, with ſuch Proviſions and Limitations as in the 32 H. 8. are re- 
quired. For, e 


By the reſtraining Statute of the 1 Eliz. 2 19. (not Printed in 
the Statutes at large) A Eftates made by any Archbiſhop or Biſhop, 
of any Manors, Lands, &c. belonging to their Biſhopricks, or any 
Charge or Incumbrance ont of them, ſhall be Void ; other than for 

the Term o Twenty-One Tears, or Three Lives, from ſuch Time as 
any ſuch Grant or Aſſurance ſball be Given ; wherenpon the Old and 
Accnftomed Tearly Nent or More ſhall be Reſerved. 


Note, The Different Penning of this Act in the Words, From ſuch 

Time, &c. (which muſt be from the making thereof) with Reſpect 

to the 32 of H. 8. which ſays, From the Day of the making, &c. See 

alſo the Difference in the 13 Elia. chap. 10. infra. 

So that the Confirmation of the Dean and Chapter cannot now 
make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Time, 
Sc. as at Common Law. But it may make Good a Concurrent 
Leaſe for Twenty-One Years, from ſuch Time, &c. For the Act is 

ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this Act, His 
Leaſe is Good to Bind f Himſelf; but not to Bind His Succeſſors, un- 

leſs all the Limitations preſcribed by the 32 H. 8. are purſued; for 
then the Confirmation of the Dean and Chapter is requiſite. [But 
See, as before Directed, the Different Penning of the 1 Eliz. ch. 19. 
and the 13 Elia. chap. 10. as to the Time of the Commencement of 
the Leaſe. ] The Grants of Antient Offices are not Reftraiz'd ; but 
emain at Common Law, as before; for ſuch a Grant cannot be 
Prejudicial to the Succeſſor, or a Diminution of the Revenue. Ox. 

and fee 3 C. 259, 557. HS 

s 5 Rep z. This Act 1 Elis. is a Private Act, 


61. 


cn will ant 


By the 13 Eliz. chap. 10. All Grants, Fegffinents, Leaſes, and 
"ther Conveyances and Eftates, by any Maſter or Fellows of a Col- 
lege, Dean and Chapter of any Cathedral or Collegiate Church, Ma- 
ſter of au Hoſpital, Parſon, Vicar, or any Other having any Spiritual 
or Eccleſiaſtical Living, (other than for Twenty-One Tears, or Three 
Lives, From the making thereof, and whereupow the Accuſtou d 
Nearly Rent, or more, ſhall be Reſerved, and payable Nearly during 


5 the 


Ch. 3. Lu of England. 


Grounds 
Develli 


are of an Order that is 
cerning Statutes. ] 


| This Aft ſhall not make Good any Leaſe or other Grant againſt 
the Private Statutes of any College or Collegiate Church. [Sce 6 Ann. 


Leaſe to he made npon a Surren- 
der of @ former Leaſe, or by Reaſon of any Covenant or Condition 
former Leaſe, ſo as the Leaſe to be made contains 
not more Tears than the _— of the Tears of the former Leaſe, 

ſerved. ¶ But ſee the 18 Eliz. chap. 11. 


is Aft ſhall not Extend to any 


contained in 


their Powers enla 
till this Act; but from henceforth 
any Leaſes or Grants, other than for Twenty-One Years, or Three 
Lives, with the Qualifications abovemention d. And yet even ſuch 
Leaſes muſt be confirmed by the Patron and Ordinary 
cepted in the Enabling Act of the 32 H. S. and becauſe 


Zy the 14 Eliz. chap. 11. That Branch of the Statute of the 

13 Eliz. chap. 10. made to avoid certain Leaſes of Maſter and Feb 

| lows of any College, &c. ſhall not Extend to Houſes Scituate in Corpo- 
rations or Market-Towns, or the Suburbs thereof; nor uno the 
Houſes ; ſo that they be nut the 
above ten Acres of 


Force of this A in 


early V. 


ng 
Ground belong: 
Provided, That no Leaſe ſball be made by Force 
oerfion, or without Reſeroins the Accuſtomd Tearly Rent at 
the Leſſee with Reparations ; nor for 4 
longer Term than Forty Tears. Neither ſball ſuch Houſes be Mlic- 
—_— Recompence of Lands in Fee-ſimple, of as Great 


* — 
2 


nor any leſs Rent thereby 
- wo 


rged by 


leaft ; or without Charging 


the Term,) ſhall be utterly Void. [See 14 Blis. ch. 11. And 18 Eliz. 
chap. 11. poſt. 


Thoſe Words, b Or any Other, &c. coming after Parſon or Viear, » 4 Rep. - 
who tos of 6s kifioter Galen, will not Comprehend Biſhops, who — 


This is a Publick Act, and Concerns all the Clergy. 
Note, therefore, That all Eceleſiaſtical Perſons whatſoever (Sole 
or Aggregate Corporations) are Diſabled or Reftrained by theſe Two 
laſt Statutes, to Alienate their Lands by 
14 Elia. chap. 11.] to make Leaſes above Twenty-One Years, or 
Three Lives, with, or without Confirmation, (vis. 
1 Eliz. chap. 19. Maſters and Fellows of Colleges, 
ter of Cathedral or Collegiate Churches, 
no Deans, Maſters of Hoſpitals and their Brethren, Dean, Archdea- 
con, Prebendary, Parſon, Vicar, Gc. by the 13 Elis. chap. 10. 
i which Act hath been always Conſtrued Beneficially to preven 
fions againſt the true Meaning of it. Parſons and Vicars had not 
neither were they reſtrained 


the 32 H. 8. 


ning to fuch 
ſuch Perſons, nor haue 
to them. 


any Means whatſoever, | See 
= 
pters where there are 


111 Rep. 76. 


, becauſe Ex- 
They never 
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ration of the former, 


Hob. 269. 


1 Ventr. 246. 


This Statute gives no Power to Biſhops to Let Houſes, otherwiſe 
than according to the 1 Elia. chap. 19. But tho Biſhops are not in- 
cluded, it is a General Law, extending to All the Reſt of the 
Clergy 


in Reverſion, or Concurring 
And now becauſe divers Leaſes were made long 


10. where _—y 


of Leaſe contrary to 
25 


oid with Reſpect to the ch nth 127 
Void with to the 14 Elis. 11. concerning of 
Homuſes, &c. For this Statute refers only to the 13 EI. chap. 10. 


Howbeit, This A ſhall not Extend to any Leaſe Heretofore made 


by any ſuch Perſon or Perſons. 


The 13 Elis. chap. 10. doth not (as hath been faid) Extend to 
Biſhops; and therefore this Statute of the 18 Elis. chap. 11. doth 
not Extend to Them. 3 
This Statute and the 13 Elia. chap. 10. Extend to all Others on- 


Rep. 120. ly that have Spiritual or Ecclefiaſtical Livings. I But this is a Ge- 


o 


neral Law, whereof the Court ought 


to take Notice as well as of 
the 13 Elia. chap. 10. tho it is not found by the Jurors upon a Spe- 


By the 43 Eliz. chap. 9. A Judgments had to the Intent, That a 
Leaſe ſhould be Enjoyd cuntrary to the 13 Eliz. chap. 10. 14 Eliz. 
11. 18 Eliz. > 36. all ts rome T FUGh, as wn ts Hank 
Covenants. See the 18 Ehkis. chap. 11.] g 
By the 1 Jac. 1. chap. 3. A Aſſurances of Biſhops Lands to the 
King ſhall be Void. [See the 1 Elis. chap. 19.] 


Maſters and Fellows of Colleges, &c. were before Reſtrain d by 
the 13 Eliz. chap. 10. as hath becn adjudged. ['See 1 1 Rep. 75, 76. 
See the 22 Car. 2. chap. 11. For making long Leaſes by the Dean 
and Chapter of &. Pauls. ——— 
Now Obſerve upon all theſe Statutes in Relation to Eccleſiaſtical 
Perſons. 1. ® That neither of the Reſtrainiag or Diſabling Statutes 


= : Inf. 44.b. of the 1 Elis. or 13 Elis. do in any Sort Alter or Change the Ex- 


45. a. & b. 


3 Rep. 59,60. 
| . 6. 


5 Rep 


abling Statute of the 32 H. 8. But leave it for a Pattern in many 
Things for Leaſes to be made to Others. 2. That Leaſes made ac- 
cording to the Exception of the 1 Elia. or the 13 Elia. and not War- 
ranted by the Statute of the 32 H. g. (if they are made by a Biſhop, 
Dean, Archdeacon, or any fole tion,) muſt be Confirmed by 
Dean and Chapter, or in the Caſe of Parſon and Vicar, by Patron 
and Ordinary. a | | 
Aggregate Corpora 


— — — 
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If a Biſhop makes a Leaſe for One and Twenty Years, and all 
Thoſe Years are ſpent ſaving Three or More (for the Number of 
Years to come is not Material, the 18 Elis. chap. 11. not Extending 
to Biſhops) yet the Biſhop may make a New Leaſe to Another for 
'Twenty-One Years, to begin From the Making, according to the 
Exception of the Statute; and this Concurrent Leaſe is Good, as 
well upon the Exception of the 1 Eliz. in the Caſe of Biſhops, as 
upon the 13 Ekz. which Extends to Spiritual and Eccleſiaſtical Cor- 
porations, Aggregate of many, as Deans and 5, Cc. which 
the 32 H. 8. did not. But the Concurrent Leaſe of the Biſhop muſt 
be Confirmed by the Dean and Chapter; it not being Warranted by 
the 32 H. 8. A Biſhop cannot make a Concurrent Leaſe for Life or 
Lives, but only a Concurrent Leaſe for Years, upon a Leaſe for Years. 
['See the Remarks upon the 1 Elia. _ 19. ſupra.] | 

The Exception of the 1 Elis. and the 13 Elis. doth Differ from 
the Statute of the 32 H. 8. For the Lea'es of Years to be made ac- 
cording to the Exceptions of the Statutes of Eliz. muſt begin From 
the Making ; but by the 32 H. 8. From the Day of the Making, as 
before Obſerved. 


Tho the Statutes of the 1 and 13 Eliz. do not appoint the Leaſe 
to be made in Writing, or by Deed Indented, yet it muſt therein, 
and in the other Propertics before-mentioned, be made according to 
the Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 
Tbo the Exception in the 1 and 13 Eliz. concerning the Acu- 
flom'd Rent is more General than that of the 32 H. $. and no Provi- 
ſion made for Im ment of Waſte, Cc. yet muſt the Pattern of 
the 32 H.8. be followed. : SEA 
And tho by the 1 and 13 Elis. all Grants and Leaſes made (other 
than Leaſes for Three Lives, and Twenty-One Years (without Say- 
ing, or Under) according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes, (5c. f for a Leſſer Time are Good. And Grants, 
Leaſes, (5c. not Warranted by thoſe Acts are Good againſt the Leſ- 
for, if He is a Sole Corporation; or it an Aggregate Corporation, ſo 
long as the Dean, or other Head of the Corporation Remains. For 
the Statutes were made and intended for the Benefit of the Succeſſor. 
Therefore they may be Good againſt the Leſſors themſelves, ſo long 
as the Leſſors live; or at leaſt fo long as they continue in their Places. 
Zut of theſe Leaſes we muſt underſtand it thus Leaſes by B- 
ſhops, not according to the 32 H. 8. are coidable, tho Conſirm d 
Dean and Chapter. And fo of a Dean and Chapter after the Death 
of the Dean: But if an Archdeacon, Prebendary, Parſon or Vicar 


makes a Leaſe for 7ars, it is cid by Death, it it be not made ac- 
_ cording to the Statutes. Otherwiſe it is of a Leaſe for Life ; for 
tutes ſay, That the Leaſes ſhall be Void. [See of Acceptance of 
Where a Biſhop, (5c. makes a Leaſe, which may tend to the Di- 
tain the Succeflor, ® there the Rome or Tranſlation of the Bi- — 4 
Ticere. 4 R - 9 Rep | 
S 


that is only Voidable, & fic de ſimilibut; notwithſtanding the Sta- 
Rent, chap. 2. ante.) 
minution of the Revenues of the Biſhoprick, Gc. which ſhould main- 
| one Majus includit Minus. Cui Licet quod Majus, non Deber Quod Minus 
eft pro Minors, & pro Majore Licitum eſt. 8 Rep. 41. 
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"hog, „Ge. is all one with his Death. And the like doth hold in 


Cale of Refignation. 
pon the whole Matter it appears, 1. That Archbiſhops and 


U 


Biſhops may make Leaſes for Twenty-One Years, or for One, Two 
or Three Lives with the Qualifications above-mention'd, without any 


Confirmation. And they may make Concurrent Leaſes for T 
Leaſes for 1 One Years From the Makine, 
with Confirmation of Dean and Chapter, and with ſuch Qualifica- 
tions as aforeſaid; tho' there be above 'Three Years in 


One Years upon 


Being of the 


Old Leaſe at the Time of Making the New. But if They are not 
Confirmed, They muſt follow the Directions of the 32 H. 8. 2. Deans, 
Archdeacons, Prebendaries, &c. Heads and Fellows of Cotleges, Ma- 
ſters .of Hoſpitals, Cathedral or Collegiate Churches, Parſons and 
Vicars may make Leaſes for 'Twenty-One Years, or any Leſſer _ 
ber of Years, or One, Two or Three Lives in Poſſeſſion, ac 

the Qualifications abovementioned ; and Concurrent Leaſes, Sk 


Confirmation, if t 


tage. 


Co 


hey are made within Three Years of the Determi- 
nation of the Former Term; Biſhops in this Caſe havi 


ing the Advau- 


When I ſay @ith Confirmation, Spiritual and Eceleſiaſtical 


rporations Aggregate of many are not to be underſtood, as before 


Obſerved. [ See of Confirmation, infra.) 
There are other SFatutes concerning Leaſes fit to be known. 


Therefore See the 33 H. 8. chap. 27. and of Cor 


porations, Book 1. 


chap. 8. 13 Elis. chap. 20. Concerning the Leaſes of the Bene fices 


of Incumbents that are Abſent from their Benefices above 
Days in One Year. 


[See 14 Elis. chap. 11. 18 Elia. chap. 1 


18 Elis. chap. 6. Concerning a Third Part of the Rent to be Refer 
ved in Wheat and Malt upon College-Leaſes, &c. 13 Car. 2. _ 4. 

1 Fac. 2. chap. 9. 6 Ann. chap. 5. 12 Aun. ch. 22. 1 Georg. 1. ch. 35. 
Concerning the King's Power in making Leaſes, &c. of Lands, (5c. 


0 8 Rep. 14 


P 11nft. 45 b. 


in Fee- ſimple, notwithſtanding they are for 


Parcel of the Dutchy of ® Cornwall; 1 1 & M. S. 1. chap. 16. 
Concerning Leaſes made Bond Fide and for Good and Valuable Con- 


ſideration by Perſons Simoniacally Promoted; and the 12 Ann. ch. 4. 


S. 


1. Concerning 


Riding of the County of Tork, for endov ing Poor an ob and 


Chapelries, Cc. 
4. How may Lacks be Avoided ? 


P Leaſes for Lives or Years are of three Natures. Some are Good, 
214d. 215-4 Some Foidable, Some Foid. 


1. Some are Good at the Common Law, as Thoſe made by Tenant 


Leaſes of Commons Eneloſed in the Weſt- 


longer Time than Three 


Lives or One and Twenty Years ; fome Good by Act of hay uk 


as Leafes made by Tenant in T, * 
Fee: tail of Land in the Right of His ie together with His Wife; by 


by a Man ſciſed i in Fee- ſim 


a Biſhop ſole ſeiſed in Fee without his Chapter; who now by Deed 
indented may make Leaſes for 'I'wenty-One Years or Three Lives, 


as by the 2 8. chap. 


28. is limited. All which were Voidable at 


Common Law, tho' now made Good by Statute. 
2. Some are Foidable at Common Law, after the Death of Te- 


nant in Tail, or Biſhop, c. and after the Death of the Husband, if 
they are not warranted by the 32 H. 8. chap.28. Some Voidable by 


Statete, as by a Biſhop, 
not warranted - dan 32 H. 8. And ſo of 


4 


tho' — T Dean and Chapter, if 
a Dean and Chapter 
e e 
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after the Death of the Dean. Some Voidable at Times by the 
Leſſor Himſelf or His Heirs, as in the Caſe of Infancy, &c. 
3. Some Leaſes arc Foid in Futuro; or if a Tenant in Tail makes 
a Leaſe for Years, and dies without Iſſue, it is Void as to them in 
Remainder or Reverſion, tho* made according to the 32 H. 8. 
If a Prebendary, Parſon or Vicar makes a Leaſe for Years, it will 
be Void by His Death, if it is not according to the Statutes. Other- 
wiſe it is of a Leaſe for Life; for that is voidable by Entry, &c. 
and fo it is in like Cafes. ¶Sce Of Acceptance of Rem, ch. 2. ante.] 
Some Leaſes are Void iz Preſents ; as if One makes a Leaſe for ſo 
many Years as He ſhall Live. This is preſently Void for the Incertain- 
ty. So if One makes a Leaſe for Life without Livery and Seiſin, c. 
9. Of Leaſe and Releaſe. 
I have ſhewen before what is a Leaſe. Therefore now, 1. What 
is a Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What Things may be Releaſed. 4. How Releaſes 
ſhall be Confirmed. 5. What is the Conveyance by Leaſe and Re- 
leaſe. 6. Of Acquittances. 
1. AlL Releaſe (Relaxatia) is a Deed or Inſtrument whereby a Man © Terms of 
doth Give or Diſcharge the Right or Action which he Hath or Claim- tbe Law, o. 
eth againſt another out Of or In his Land, Oc. * It is uſually made — 
by the Words, Have Remiſed, Releaſed, and for ever Onit (Quiet) 4. 
Claimed ; or By other Words to the fame Purpoſe. He that Re- f. 445, 
—— is the Releaſor, and He to whom the Releaſe is made, the 2 Roll. Abr. 
A - _ 
Bl boy are of f Two Sorts, (ois. ) A Releaſe as to Lands, Goods, and . Lit. 492. 
_ Chattels ; and a Releaſe of A4fions, whether Real, Perſonal or Mixt 1 Inf. 264. a. 
[Sec Of Attions, Book 4. chap. 4.] For I ſaid, it was a Diſcharge mw 
of a Right or Aion. 
Releaſes alſo are either * Expreſs or Implied. An Expreſs Relcaſe i Inſt 264.6. 
is the Act of the Party releaſing, and is by Deed. An Implied Re- 
leaſe is that which the Law makes; and is ſometimes by Writing, 
and ſometimes without Writing. When an Obligee or Creditor 
makes the Obligor or Debtor his Executor, who accepts thereof, 
This is a Releaſe in Law by Writing. But if an Obligor is made 
» Adminiſtrator of the Goods and Chattels of the Obligee, This is « $ Rep 136. 
no Relcaſe in Law. When He is made Executor, this is a Releaſe . 
in Law of the Action; but the Duty Remains, for which the Execu- 
tor may retain ſo much Goods of the Teſtator, but it ſhall be Aſ- 
ſets in His Hands. * If a Feme Obligee or Creditor, takes the Obli- = ;1n6.254.5; 
gor or Debtor to Husband ; This is a Releaſe in Law without Mri- $ Rep. 136. 
ting. But if a Feme Executrix takes the Debtor to Husband, This FE 
is no Releaſe in Law; for that would be a Wrong to the Dead. A 
ms — in Law ſhall be expounded more favourably than a Releaſe 
Y Releaſes either Enure, 1. By way of Ezlarging an Eſtate ; being 7 Lit. 305, 
made by a Reverſioner to a Leſſee in Privity with Enlarging Words. 1 74 
2. By way of Mitter le Eftate, or Transferring it; as if One Jointe- b :7;.b.:7 «. 
nant or Parcener Releaſe to Another. For this muſt be between Pri- 72. b. 
vies. 3. By way of Mitter le Droit, which transfers the Right of 
the Releaſor to the Releaſee; as when Diſſeiſee releaſes to Diſſeiſor, 
and makes His Eſtate rightful, which was wrongful. Here a Re- 
leaſe of a bare Right for an Hour, Cc. is as Good as if it were made 
Nn 2 to 
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2 IInſt. 298. b. 


25 Rep. 27. 


d 5 Rep. 27. 
9 Rep. 39. 
1 Inſt. 292. 


C 2 Roll. Abr. 
409, 414+ 
Cont. Show. 
Rep 153, 
35S - | 
4 x Inft. 200. b. 
< Lit. 446, 
447, 499, 


50. 

A lnſt. 265. a. 
& b. 266. a. 
: 267. A. | 


f x Inſt. 264. 
a. & b. 
265. a. 270. 
a. & b. 
Lit. 450, 
460, &. 
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to the other, and His Heirs, (5c. It is not requiſite that there ſhould 
be any Privity between the Parties to ſuch Releaſe. 4. By way of 
Extinguiſbment only againſt all Perſons when the Releaſee cannot 
have the 'Thing releaſed. As when the Lord releaſes His Seigniory 
to his Tenant of the Land, or when the Grantee of a Rent-Charge, 
or of a Common, releaſes to the 'Tenant of the Land the Rent- 
Charge or Common. For One Man cannot be Lord and Tenant, He 
cannot have Land and Rent, nor Land and Common of Paſture, out 
of the ſame Land. 

z A Releaſe is of more Force in Law than a Confirmation. 
But Note, That if a Charge or Duty Grows by Record, The 
—_ muſt be upon Record. If by Deed, the Releaſe mult be 
by Deed. | | 

" I bo may make Relcaſes, or take Them. 

As a Man may Releaſe any Debt or Duty due to Himſelf, fo a 
Man may Releaſe any Thing or any Wrong due to His /e before 
or after Marriage. And if the Wife is *® Execatrix to another, The 
Husband may Releaſe any Debt or Duty due to the 'Teſtator, but 
the Feme Executrix cannot to the Prejudice of her Husband. Regu- 
larly the Releaſe of an Infaxt is void. An Infant Executor may Re- 
leaſe a Debt duly paid to Him as Executor. But if He Releaſes that 
which He doth not receive, the Releaſe is void. An Executor be- 
fore d Probate of the Will, may Releaſe a Debt or Duty due to the 


d. Teſtator, becauſe He hath an abſolute Intereſt of the Debt in Him. 


And tho He cannot have an Action before Probate ; yet He may Re- 
leaſe an Action. If one Releaſeth and then taketh Adminiſtration 
This Releaſe ſhall not bar Him: For He had no Right of Action at 
the Time of the Releaſe. If one Releaſeth as Executor, This ſhall 
Releaſe © all Actions which He had alſo in his own Right. (On.) 
One Tenant in * Common cannot Releaſe to the other, becauſe the 
Frechold is ſeveral. | : 5 

It is to be Obſerved, That no © Right paſſeth by a Releaſe, but 
the Right which the Releaſor had at the Time of the Releaſe made. 
If He has no Right, the Releaſe is void. 85 

If He, To Whom a Releaſe is made, hath nothing in the Lands, 
That Releaſe is alfo void. 55 EE 
It behoveth Him to whom the Releaſe is made, that He hath a 
Freehold in the Lands in Deed or in Law, or a Reverſion, or Re- 
mainder in Fee-timple, Fee-tail, or for Life, at the Time of the 
Releaſe made; or elſe He cannot take the Releaſe. 

3. As to the Things that may or may not be Releaſed, 

Suppoſing a Right in the Releafor, and that the Releaſee hath 
ſomething in the Lands, Gc. Landi, Tenements and Heredita- 
ments may be Given and Transferrd by way of Releaſe, and all 
Rights to Lands, Gc. may be given and diſcharged by it. A Re- 
late by a Leſſor to His Lefſee for ars or at Mill, having enter d 


by Force of ſuch Leaſe, is good in reſpec of the Privity betwixt 


Them; therefore not to a Tenant at Sufferance. A Releaſe to a 
Leſlee for Years iz Futuro, or before Entry, (tho' it may extinguiſh 
the Rent reſerved) yet it cannot enlarge it for want of Poſſeſſion. If 


a next Avoidance is Granted to Two, One may releaſe to the Other 
before the Church is void, not afterwards; becauſe it is (as it were) 
but a Thing in Action. Rights and Titles to Goods and Chartels, 


Aftions 


Ch. 3. Laws of England. ... 
Actions Real, Perſonal and Mixt, may be Releaſed. 8 Alfo Conditi- * Rep. 112. 
ons annexed to Eſtates, Powers of Revocation of Uſes, Warranties, * BY J. 
Covenants (even before They are broken by a Releaſe of all Coce- ic th 43, 
nants) Services, Rents, Commons, and other Profits to be taken out 4 
of Lands may be Diſcharged, Extinguiſhed and Determined by a % 
Releaſe to the 'Tenant of the Land, &c. A Condition cannot be Re- 274. b. 
leafed upon Condition ; but the Releaſe will be good and the Condi- 

tion void. Poſſibilities of Enjoying Land, c. (if They are not re- 

mote and uncertain, but near and common Poſſibilities) may be Re- 

leaſed to Him that hath the Preſent Eſtate of the Land. Mere Poſſi- 

bilities cannot be Releaſed. Debts, & Legacies by a Releaſe of a » 1oRey. 51. 
Legacy, and other Duties, may be Releaſed before or after They be- 

come due. A Man cannot releaſe a i Perſonal Thing, as an Obli- Roll. Abr. 
gation upon a Condition Subſequent, becauſe a Perſonal Thing once 42, 939, 
Suſpended is Extinguiſhed for ever. Neither can One releaſe a bare 


—_ 
4. Of the Conſtruct ion of Releaſes. 
Where Divers Joyn in an Action to recover any Perſonal Thing, 
of which They are to Have the Joynt Benefit or Intereſt (where the 
Law doth not compel Them to Joyn) there the Releaſe of * One of df 25: 
Them ſhall bar all the Reſt. [See the 23 H. 8. chap. 3.] As where 310, 41, 
there are Two Plaintiffs in Debt, Treſpaſs, &c. and one of Them 42. 
alone doth releaſe to the Defendant ; this is alfo a Bar to the other "x 645, 
Plaintiff. So if an Obligation be made to Two, and One does releaſe, 
this is a Diſcharge with Reſpect to the Other. Where there are Two 
Executors, and One Alone doth releaſe a Debt due to the Teſtator 
before Judgment, This will bar the other Executor; but not if the 
Releaſe is after Judgment. A Releaſe of an Action by one ! Church- Danv. Abr. 
warden is not Good. Neither can Both of Them releaſe to the Pre- 1 8 
judice of the Church. ® A Releaſe by the Husband of His Wife's Suit 3 Cro. 222. 
in the Eccleſiaſtical Court for Defamation is a good Releaſe as to the 
Colts; but not as to the Defamation. For the Court may give Sen- 
tence That the Defendant ſhall give a Corporal Satisfaction by Pe- 
nance and Submiſſion; which the Husband cannot releafe. 

On the Other Hand for the Benefit of a Defendant. A Releaſe 
made to the Tenant in Tail, or Tenant for Life, of the Right of the 
Land, ſhall enure to Him that hath the * Remainder or Reverſion. - Li. 452, 
And fo & Converſo. If * Two are Bownd joyntly and ſeverally in an 455 6, b. 
Obligation or Bond, or other Specialty to One, and the Obligee or 3 ; 
_ Creditor releaſes to One of Them, This ſhall Diſcharge the other. 3 Int. 239. 
And He ſhall not be relieved in Equity againſt the other thro' Igno- 5 RF 5% 
rance of the Law. [ See the 10 An. chap. 15. Concerning Partners 374. 
of a Bankrupt, &c.] But a Releaſe from the King to One, ſhall not 
_ enure to the Other. And if Two Commit a Tre/paſs againſt One, 
a Releaſe to one of them ſhall Diſcharge the Other. | 

A Releaſe of All Þ Manner of Actions diſcharges All Real, Perſo- Lit 406, 
nal and Mixt Actions, and bars an Appeal. But a Releaſe of all 79] 57... 
Actions real and perſonal is no Bar in an Appeal of Death. For ſuch a, & b. 286. 
a Releaſe bars only Civil Actions. A Releaſe of all Actions real re- *- 2 * 
leaſes mixt Actions; and ſo does a Releaſe of all Perſonal Actions. In *, Rep. Fl 
a Releaſe of all Actions, Cauſes of Action are releafed. But within a * 
Submiſſion of all Actions to Arbitrament, Cauſes of Action are not 


Contain d. He that hath Right of Entry may enter, tho He _—_ 
releas d 
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releas d all Actions; and if One takes away my Goods, I may take 
them out of his Poſſeſſion, tho I have Releaſed all Actions. [Sce of 
Actions, Book 4. chap. 4.] And if a Man Releaſeth all Actions 
32 Roll. Abr. He Releaſeth All Actions which He Hath as 4 Exccator, as well as 
424, 499, Others which He Hath in His Own Right, as beforeſaid. (On.) A 
Sober, Show, Relcaſe of all Actions will not Diſcharge * Executions, or Bar One 
Rep. 153, to Take out Execution. But a Releaſe of all Sits will be a Bar 
+35 gg, to an Execution, except in the Cate of the King. A Releaſe of all 
3 % Actions will not Diſcharge any Thing for which the Releaſor had 
$ Rep 152, 1 zo Canſe of Action at the Time of the Releaſe made. But Money 
153. 289. a. on Bond to be paid at Michaelmas may be Releaſed by the Obligee ; 
291. 4. becauſe the Right of Action was in Him before. Vet Rent payable 
Lit iz, at that Time cannot be Diſcharg'd by a Releaſe of all Actions; 
1 lg 292. b. nor an Annuity. But one may Releaſe the Rent, Gc. before the Day, 
$ Rep. 153. by Special Words. It will Releaſe the Arrears due before the making 
JJ...  eLDS 
„ines 29.4 A Releaſe of all * Ozarrels amounts only to a Releaſe of all 
5 Rep: 153. Actions. So of Comtrocerfics and Debates. But if I am Diſpoſſeſſed 
of my Goods, and I Releaſe all Quarrels, &c. I may take my 
| Goods again as aforeſaid ; for ſuch a Releaſe does not Bar my 
*4 =. "Rank. - 5 1 9 
11 dg, A Releaſe of all Dae (Debita) will Releaſe Perſonal Actions 
8 Rep. 153. and Executions ; but it will not Bar a Writ of Account. For there 
_ 2 Roll Abr is nothing certainly Due, before Account made. But a Releaſe of 
8 all Actions will be a Good Bar in Account. A Relcaſe in full of 
all Accoumte, ſhall be extended only to an Account. 25 
I ventr. 39 One cannot Releaſe a Duty or Debt by his * ill. 
72 Roll. Abr. A Releaſe of all ) Rights in any Lands or Tenements does Re- 
1 Kol. Abr leaſe and Diſcharge all Manner of Rights of Action and Entry; but 
12 nota Poſſibility of a Right that He Hath at the Time of the Releaſe; 
: — or a Right that ſhall Deſcend to Him afterwards. A Releaſe of all 
1 Rights to the Land made to the Terre-Tenant Extinguiſhes the 
Rent iſſuing of the Land. But a Releaſe of all Right Ia and 70 
3 Cro. 216. Lands doth not Extinguiſh * Tithes. A Releaſe of all one's 
Ih wo. 1 I to Lands and Tenements is a Releaſe of All one's 
EY ep. 153, ight. | 
2 3 By a Releaſe of All Þ Covenants, A Covenant not Broken may 
> 1 Rep. 112. be Releaſed, as mentioned before. | 
5 — 13. A Releaſe of All Demands (a Word of Art) or Claiaus is the | 
10 Rep. 51. beſt Releaſe of All, and the moſt effectual Word to Bar Actions, Ap- 
Lig. 292 b» peals, Rights of Entry into Lands, Titles, Conditions, Before They 
1 Inſt. — 1. b are broken, or After, Covenants Broken, Rents even before the Day 
5 Rep. 1. of Payment, Commons, Debts, Duties, Obligations, Contracts, Re- 
TIP "IN cognizances, Statutes, Judgments, Exccutions, Annuities and Arrcar- 
1 Lev 99. ages of Annuities and Rents, Eftovers, &'c. But By a Releaſe of All 
3 a, Demands, a mere 4 Poſſibility is not Releaſed, nor a Covenant be- 
-c © fore it be broken; for there is yet nothing to Demand. (O.) Nei- 
1 Inſt. 292, ther is a Releaſe of All Demands a Diſcharge of a © Lezacy Due or 
ic. :48. Payable at a Day, [See ſwpra.Jnor if a Parſon doth Releaſe All De- 
e©10Rep. 51, Mands to a Pariſhioner in His Lands, doth It Releaſe the f Tithes ; 
for They are not Things iſſuing out of Lands, but a Spiritual Duty. 
He that hath 8 Surety of the Peace cannot Releaſe it by any Words; 


2. 
1 Cro. 293, 
$14. 


— for the Offender is Bound to keep the Peace with Reſpect to All the 


3 King's 


— 


* P W 


Laut of England. 


HS, 
Ch. 3. 


— A A" 


1 


King's Subjects. A Releaſe of all Demands is no Bar in Writ of 8 Rep. 132, 
Error to Reverſe an Outlawry ; for it doth not extend to ſuch Writs “ 

where nothing is Demanded either in Fact or in Law. But in ſuch 

Caſe a Releaſe of a Writ of Error is a good Plea. * If the King Re- ; Repggs. 
leaſeth all Demands, a Right of Inheritance ſhall not be Releaſed. 

' A Releaſe of an Action or a Right cannot be for a k Time. It * Lir. 467. 
will enure for ever if it be made but for an Hour... Toft. 274.6. 
Thus Releaſes ſhall be Confiraed, and the Words of a Releaſe ap- 


5. What is a Conveyance by Leaſe and Releaſe 2 
A Releaſe here is a Conveyance of One's Intereſt or Right, which 
He hath in a Thing, to Another that hath the Poſſeſſion thereof. 
| For Firſt You muſt execute a Leaſe of a Bargain and Sale for Six 
Months, a Year, &c. to the Intent that by the Vertue thereof the 
Leſſee may be in Actual Poſſeſſion of the Lands intended to be Re- 
leaſed to Him. And then the Leſſee by Vertue of the Statute of the 
27 H. 8. chap. 10. For Traniferrins Uſes into Poſſe fion, is Enabled 
to take a Grant or Releaſe of the Reverſion and Inheritance of the 
ſaid Lands to the Uſe of Himſelf and His Heirs for Ever, Gc. which 
is then accordingly done, reciting the ſaid Leaſe and declaring the : ventr. 35 
Uſes. IA Refervation of a Pepper-Corn is fufficient to raiſe an Uſe 
and to make the Leſſœe capable of a Releaſe, ©. . 
This is become a very Common Conveyance, (c.) To paſs 
Lands by Way of Leaſe and Releaſe, It amounteth to a Feoflment, 
the Uſs drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Scilin. ¶ See of Confirmation, infra.) ] 
1 6. m An Acquittance is a Sort of Releaſe, and is a Diſcharge in Terms of 
Writing, or by Bill, under Scal, of a Sum of Money, or other Duty, — 
which ought to be paid or done. As if one is bound to pay Money Dyer 6, 25, 
upon an Obligation, or. Rent Reſerved upon a Leaſe; # a fe x" 24. 
Party to whom it is due, upon Receipt thereof, gives a Wrieing un- a 
der His Hand witneſſing that - He is paid. This is ſuch a Diſcharge 
in Law that He cannot demand and recover the Sum or Duty again, 
if the Acquittance is ſhewed. An Acquittance without Seal is only 
an Evidence or Proof of Payment, but not pleadable, becauſe No | 
Deed. * Literæ Acquictantie do ſignify a Deed of Acquittance. =, 1nd. 52. a. 
The Obligor is not Bound to pay Money upon a fingie Bond, un- | 
leſs the Obligee will make Him an Acquittance. Nor is He beund 
to pay it before He hath the Acquittance. And in this Cafe the 
Obligor may compel the Obligec to make Him an Acquittance. And 
ſo it is of a Statute- Merchant. But otherwiſe it is in Caſe of an 
Obligation with a Condition; for there one may Averr Payment. 
And now alfo, 8 ö 4 


By the 3 & 4 Ann. chap. 16. F an Aion of Debt is brought 
pou a ſingle Bill, if the Defendant hath paid the Money Due upon 
ſuch Bill, ſuch Payment may be pleaded in Bar of the Aion upon 
ſuch Bill. JED pon W 

o If a Rent is behind Twenty Years, and the Landlord makes an :Inft.z74a, 
Acquittance for the Laſt that is Due, all the Reſt are preſumed to be ef 
paid; and the Law will Admit no Proof again this Preſumption. ”» — ny 
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If One hath a Debt upon Bond, and upon Book for Wares, &c. 
from the ſame Perſon, To dmc of Trnie and of the Bunions 
117. ſhall be directed Him who maketh the Tender or Payment, 
and not by Him of it; and the Acquittance ought to 
de given ly. [See of Payment of Rent, chap. 2. ante. 
An ance in full of all Accounts ſhall be Extended to 
Accounts. [See of Releaſes.] 
ittance made by a 4 Mayor of a alone (the 
l AI and Bur- 
geſles, Orc.) ſhall be Good for the Common Quiet, i are a 
. thr Bt For here the Common y makes the 


_ Right in Bei i 
Thing Granted than the Tenant; whereby a Voidable Eſtate is cor- 
ted, made ſure and unavoidable; or whereby a particular E- 
is Increaſed. A Confirmation thereof may make a Voidable 
Good, but cannot work upon an Eſtate that is void either in 
Law, or Determined by Expreſs Condition or Limitation. It is made 
by theſe Words, (ois. ) . — Hynver and Confirm, Gc. He that 
Confirms muſt be in Poſſeſſion of the Eftare or Right ; and he alſo 
muſt be in Poſſeſſion to whom the Confirmation is made. 
A Confirmation is almoſt of the Nature of a Releaſe. 
He that makes the Confirmation is the Confirmer, and He to 
whom it is made, the - ed. Expreſ FY 
er Inff.agg.a. Confirmations are * Ex preſs or Impli J, as 
% Words Ratify, Approve 3 is a A Þ 
Sr c. which in 
Caſes ſhall enure to the fame Intent as I Have Confirmed. 
„Rep 1422 * Every Confirmation is Perfetting, Incre, or Diminiſhing. 
+Inſt. 295. a. Porfetting, As As when one makes an Eſtate Abf ve het was Rae. 
tional. Increaſing, as when an Eftate at Will is Increaſed for Years, 
or an Eſtate for Years Increaſed for Life, &c. Diminifhing, as 
where u Landlord Confirmeth the Eſtate of His Tenant to Hold by 
5 Leſſer Rent, &c. | 
* Weſt's In a Deed of Confirmation it is Proper to x Recite in the Premiſles 
Symb. 1-Pt the Eſtate of the Tenant which is to be Confirmed, and alſo the E- 


gt r 
thereof, if there is any y. 


Lit. 513. 


— 6®> of a * Deaw of his Sole Poſleſions 


1 Roll. Abr. ſnop; 


by 


- I the 
onfirmation 


Ch. 3. ; Laws of England. r 


Picar to bind Their Sucee ſſors muſt be with the Confirmation of 
b Patron and Ordinary. But if the Ordinary or Biſhop is Patron, *: Inſt. 297. . 
The Dean and Chapter alſo muſt Confirm. The Patron muſt Con- b. 329.4 
ſent to the Grant of Sole Corporations that Have not the Abſolute 
Fee in Them. But the Patron muſt Have the Fee-fimple of the 
Advowſon to be able to Bind the Parſon's Succeſſor. Otherwiſe the 
Confirmation is Good only during the Patron's Eſtate. If the Par- 
— oF Vicarage is a Donative, the Donation is to be by the Pa- 
tron only. | 

e Yo beads or Parſon makes a Leaſe for 20 Years, and the > yt 
Leaſe, Demiſe or Eſtate is Confirmed for 10 Years, This is a Good 
Confirmation for — 28 the —— * Parcel of the Term 
is Repugnant, when the Whole was confirmed before by confirming 
to Lock Demiſe or Eſtate Generally. But if the Tala bad been 
Confirmed to the Leſſee for Ten Years, or for any other Part of the 
Term, It had been Good for the Ten Years, or Part of the Term on- 
ly; for then there would be no Repugnancy. So may a Confirma- 
tion be of Part of the Land, or of a leſs Number of Acres than were 
granted. So if Tenant for Life makes a Leaſe for a Hundred Years, 
The Leſſor may confirm either for Part of the Term, or for Part of 
the Land, if He hath not confirm'd before the Leaſe, &c. But an E- 
ſtate of Fre:bold cannot be confirm'd for Part of the Eſtate ; for that 
the Eſtate is Entire, and not ſeveral, as Years are. 


© Note ; If a Biſhop hath 'Two Chapters, Both muſt Confirm Elis Pas, 
Grants or Leaſes, or elſe His Succeſſor may Avoid Them. And This 
Confirmation muſt be made in the Life of the Biſhop and of the Gran- 
tees. *＋ Of Dean and Chapter, Book 1. chap. 3. 5 
Alſo, if Tenant for Life Grants a Rent-Charge to One and his 
Heirs, Ac Third Perſon, (2iz.) He in the Reverſion muſt Confirm 2 4 529. 
it ; otherwiſe it is Good only for the Life of Tenant for Life. Cy 
There are Eight ſeveral Diverlities betwixt a Confirmation and r 516, 
a Releaſe; and T are Eight Different Caſes wherein a Confir- in 296, 
mation and a Releaſe have like Operation in Law. But many of 297, & 
the Curioſities of ſome kinds of Confirmations and Releaſes are ſup- 
plied by Fines to Uſes, by Bargain and Sale and Dced Inroll'd, and 
LG 3 3 2 
11. An 4/hznment is the Appointing or Setting over a Right to $:1»&30:.b. 
Another by bs Words, (ↄiz.) Have Given, Granted, Aan d and * * 
Set Over. Have Given or Granted may amount to a Grant, a Feoft- Aflignee. 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, &c. 
as bath been ſaid; and it is in the Election of the Party to Uſe Them 
to which of Theſe Purpoſes He will. But a Releaſe, Confirmation 
or Surrender, c. cannot Amount to a Grant, & c. nor a Surrender 
to a Confirmation or Releaſe, Gc. becauſe Theſe are Peculiar Man- 
ners of Conveyancing. He that Aſſigns is the 4fignor, and He to 
whom the Thing is Aſſign'd is the Aſſignee; who always hath the 
Thing Aſſign'd in His Own Right; not as a Deputy. 
There may be Aſſignments in Deed and Aſſignments in La. [See 
ment of Lands given in Fee, for Life or Years; 


Of Covenants, ſupra.] 
There may be | 
Of a Mortgage * Mortgagor being made a Par- 
00 | ty 


— 


— 
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y and Confirming the Aſſignment, Of an Annuity, Rent-Charge, 
nt, Statute, (Fc. 
I Rep. 24- a Leſſee does Aſſign over His Term, h the Leſſor may Charge 
ens, the Leſſee or Aſſignee as He pleaſes; but if He accepts the Rent of 
3 Cro 580. the Aſſignee (knowing of the Aſſignment) He hath Determined His 
Election, and cannot afterwards Sue the Leſſee for the Rent due af- 
ter the Aſſignment. It is certain that He cannot ſue an Adminiftra- 
i3Rep.23, tor or an Executor of a Leſſee after an Aſſignment. i But a Leſſor 
"op ſhall not be forc'd to take the Aſſignee for His Tenant. 
A Leaſe for Years Rend'ring Rent with a Condition, That if the 
Leſſee Aſſigneth His Term, the Leſſor may Re-enter. The Leſſce 
Aſſigneth, and the Leſſor Receiveth the Rent of the Aſſignee (not 
& knowing of the Aſſignment) It ſhall not Exclude the Leſſor of His 
Entry. For the Leſſee ſhall not take Benefit of His own Fraud. 
| Noy's Max. If Leflee for Years Aſſigns over His Term and Dies, ! His Execu- 
tor ſhall not be charged for Rent Due after His Deceaſe. 
In an Aſſignment it is Neceſſary to Have Covenants on the AC 
ſignor's Part, to Save Harmleſs of Former Rents, Grants ahd Incum- 
brances; and for the Delivery of Evidences and Deeds; that the Aſ- 


3 


Rep 64. 


Sedt. 99. 
4 Inſt. 85. 


I Inft, 232. 
a. & b. 


Over. 


Ju the 1 Jac. 1. chap. 15. The Eſtates of Bankrupts may be 
find Over by the Commiſſioners; and the Aſſignees may Br 4 
tions in their own Names. [See 5 Georg. 1. chap. 24.] 
B) the 10& 11 W. z. chap. 23. The Judges Certihcate For Ta- 
king and Proſecuting Felons to Conviftion, may be Aſſien'd over once. 
See Of Larceny from the Houſe, Book 3. chap. 1. 
By the 3 & 4 Ann. chap. g. A Notes, whereby Any Perſon ſhall 
Promiſe to pay Another, or Order or Bearer, the Money mention d in 
fuch Note, ſhall be Due and Payable to ſuch Perſon to whom the 
ſame is made Payable. And ſuch Note payable to ſuch Perſon, or 
Order, ſhall be 77 over in manner as Inland Bills of Exchange 
are. And the Perſon To whom ſuch Money is payable may maintain 

4 


a 


al. — * 


Ch. 3. Laut of England. 
an Alion for the ſame, as they might upon ſuch Bill of Exchange. 
And the Perſon to whom ſuch Note ſo Payable, or Order, is — 
or Indor ſed, may maintain an Action againſt the Perſon who Signed, 


or any who Indorſed the ſame as in Caſe of Inland Bills, and Recover 
Damages and Cofts of Suit. | 


— — the ſaid Statute of Drawing Accepting or Proteſting 
Inland Bills. 
Note, That Inland Bills of Exchange are aſſignable by Cuſtom: . 
'There is a Difference betwixt an Inland Bill of ne and a ppp 
Foreign Bill of Exchange, which is made to return Money beyond Ventr. 152, 
the Seas. For an Inland Bill (without Cuſtom to ſupport it) is but in Van. 307 
the Nature of a Letter; whereas if a Foreign or Out land Bill is refuſed 310. 7 
to be accepted, an Action » de Law-Merchant) would always lie . , 30. 
againſt the Drawer; and i Merchant to whom it is directed ſub- 
ſcribes the Bill, it is an Implied A ſumpſit to pay it. [But now ſve 
the Statutes of the 9 & 10 V. 3. chap. 17. and the 3 & 4 Ann. ch. 9. 
at large ; and of an Aſſumpſit, B 4. chap. 4.1 5 


the Sheriff, &c. 5 8 

By the 5 Georg. 1. ch. 24. The Lord Chancellor may Aſſign over 
the Bonds of pretended Creditors given to Him, to the Party Griee'd; 
«who may ſue ſuch Bond in His Own Name. f 


[See for Exchequer Orders, &c. Eaft-India Stock, Cc. South- Sa 

Stock, (5c. the reſpective Statutes. ] F 

12. An Exchange (Excambium) is a Mutual Grant of Equal Inte- 

reſt, the One in Exchange for the other. It is made by Theſe 
Words, (9iz.) Have Given, Granted, Confirm'd to 4. and his Heirs 

and Aſſigns for Ever in Exchange for, Cc. In this Conveyance the 

Word 4 Exchange is fo Appropriated by Law, that it cannot be ex- « :1og. 50. b 

preſſed by other Words. Freeholds do paſs without Livery and Seiſin TT. 
if the Word Exchange is uſed ; but it muſt be by Deed. 


e ut is Neceſſary to the Perfection of the Eſtate, 1. That the E- * Lis. 63, 64, 


ſtate Given be Equal in Quantity, as Fee - ſimple for Fee - ſimple, c. , 
But it Matters not whether the Lands be of Equal Value, or of the K. 
fame Nature; fo that they Concern Lands or Tenements. Neither 31. a. & b. 
is the Quality or Manner of the Eſtate material; for Joyntenants 

may Exchange with Tenants in Common, Cc. An Ex with 


the Kingis Good; tho he is ſeiſed in his Politick Capacity, and a Sub- 


ject in his Natural Capacity. 2. The Word — muſt be uſed. 
3. There muſt be an Execution by Entry in the Life of the Parties. 
For if one Dies before Entry, the Exchange is void. 4. If it be of 
Things that lye in Grant, it muſt be by Deed. 5. If Lands lie 
in ſeveral Counties, it ought to be by Deed Indented. So if the 
— tn [See the 29 Car. 2. 
chap. 3. 883 5 3 
This was a Conveyance frequent in * former Times; but now « 1 nd. u b. 
ſeldom uſed; except that Parfons ſometimes Exchange their Churches 2 Rep. 74. 
and Reſign Them into The Biſhop's Hands. But this is not a perfect 
Exchange till both Parties are Induced. Therefore if Either Dies be- 
O03 fore 
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fore They are Both Induced, the Exchange is Void according to the 
Third Requiſite neceſſary to an Exchange juſt now mention d. 
As an Inheritance for an Inheritance, Freehold for a Frechold, 
Chattels Real for Chattels Real may be Exchanged, ſo Chattels Per- 
ſonal or Goods may be Exchanged for Chattels Perfonal or Goods. 
© 1 Inſt. 50. b. But t Annuities, (Fc. which Charge the Perſon only, and do not con- 
cern Lands or 'Tenements, cannot be Exchanged 2... 
ments. : 
„ Inſt. 337. b. 13. An Furrender (Surſum Redditio) is a Deed or Inſtrument in 
| Writing, Teſtifying with apt Words that the Particular Tenant for 
Life or Years of Lands and 'Tenements, doth yield up the Eſtate to 
Him that Hath the Immediate Eſtate in Remainder or Reverſion, 
that He may Have the Preſent Poſſeſſion; and wherein the Eſtate for 
Life or Years may Merge or Drown by mutual Agreement. For 
* Perk. 607, the Leſſee cannot Surrender to the Leſſor againſt * His Will. But 
6259 if He to whom the Surrender is made does once agree to the ſame, 
2 He cannot afterwards Diſagree. 85 - ” 
He that Doth Surrender is the Surrenderor, and he to whoſe: Uſe 
it is made, is the Syurrenderee. It is made by Theſe Words, (:72.) 
Hath FSarrendered, Granted, Given, Ticlded up and Confirmed, &c. 
' rInſt 338.9 Surrenders are of Y Three Kinds. A Surrender properly taken at 
Common Law, which was juſt now Deſcribed. A Surrender of Copy- 
hold or Cuſtomary Eſtates, of which we have ſpoken before. [See 
Of Copyhold Eftates, chap. 1. ante. A Surrender improperly Taken, 
_ 4 a Deed, a Patent, a Rent newly Created, and of a Fee- ſimple 
to the King, 5 . 
1. A Surrender at Common Lato is of Two Sorts. 
1. A Surrender in Deed, or by expreſs Words in Writing; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent to give 
him his Eſtate back again. This is a Surrender in Deed, if the Leſ- 
ſor agrees to it. There is alſo a Surrender by Deed, and that is of 
Things that lie in Grant. e 
Io make a Good Surrender in Deed of Lands, 'Theſe Things are 
Requiſite. 1. The Surrenderor muſt be a Perſon able to Grant and 
to make a Surrender; and the Surrenderee a Perſon able to receive 
lag 328. a. and take it. 2. The Surrenderor muſt have an Eſtate in 2 Poſſeſſion, 
and not a Bare Right or a Future Right. 3. The Surrender muſt be 
z Perk. 584, made To Him that Hath the next * immediate Eſtate in Remainder 
yr e b. and Reverſion, and there muſt be no Eſtate Coming between. 4. The 
Koy*, Nax. Surrenderee muſt have a Higher or b Greater Eſtate in the T hing Sur- 
' 8 rendred than the Surrenderor hath, ſo that the Eſtate of the Surrenderor 
os 539, may be Drowned therein; for if Leſſee for Life Surrender to Him in 
; ' Remainder for Years, or Tenant for Life Surrender to Tenant for 
Life, Theſe are void Surrenders ; becauſe the Eſtate Surrendered can- 
« luſt 338. b not be Drowned. 5. There muſt be a © Privity of Eſtate betwixt 
the Surrenderor and the Surrenderee. 6. The Surrenderee muſt have an 
« Perk. 384, Eſtate in his 4 own Right, and not in the Right of His Wife, Cc. 
612,613 #7. The Surrenderee muſt be © ſole ſeiſed of his Eſtate in Remainder 
* Perk- 534, or Reverſion, and not in Jointenancy. Therefore one Joyntenant 
Wel Abr, for Life cannot Surrender to his Companion in Fee. For Every 
494. Joyntenant is ſeiſed of the whole in Poſſeſſion in and thro the whole 
X 1 — | Lang 
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Los. 3 The Surrenderce muſt f Agree to the Surrender as before :1nft.z37.b. 
Surrenders muſt not be made of Eſtates in Fre. ſimple or Fee-tail, 
nor of Rights or Titles only to Eſtates for Life or Years ; nor yet of | 
Part of an Eſtate for Life or Years, as of Seven Years out of Ten, s Perk. 613. 
Cc. One may Surrender an Eſtate for Life h without Livery of Noy's Max. 
Seifin ; becauſe it is but a Reſtoring the Eſtate again to him in the III 228 . 
immediate Remainder or Reverſion. As one may Surrender an Eſtate _ 
Abſolutely for Years, fo one may Surrender an Eftate for Years De- 
terminable upon Lives. And Surrenders may be of Meſſuages, Lands, 
Commons, Rents, or any Things that are Grantable ; either Abſo- 
lutely or upon ! Condition Precedent or Subſequent. * But where p,,; ;.. 
Things may not paſs by Way of Surrender, It may cnure to other Perk. 789. 
Purpoſes, and take effect by Way of Grant; if there are ſufficient 1 
Words in the Deed. ls 
If Tenant for Life Grants a l Rent-Charge, and afterwards doth ' : 1of.335.b. 
Surrender his Land; the Rent-Charge ſhall continue notwithſtanding 
the Surrender. 
v 2, A Surrender in Lau is that which is wrought by Operation »; Rep. 11. 
of Law; as if One makes a Leaſe for Years to begin at Michael 5 Rep. 69. 
mas next, and the Leflee before Michae/mas takes a New Leaſe ** * 
for Years to begin preſently, or at Michaelmas ; this is a Surrender — 
in Law of the former Leaſe. So if one having a Leaſe, and during 
the Term takes a new Leaſe, this is a Surrender in Law of the for- 
mer Leaſe. But a Future Intereſt cannot be ſurrender d by Deed in 
Expreſs Words, becauſe there is no Reverſion wherein it may Drown. 
So that in ſome Caſes a Surrender in Law is of greater Force than 
a Surrender in Deed. And this Surrender in Law by taking a New 
Leaſe holds, though the ſecond Leaſe is for a * Leſſer Term than „ Rep. 11. 
the firſt ; and though the ſecond Leaſe is voidable by a ® Condition, * os 
or though the Second Leaſe is made to the Leflee and a Stranger, ; — 
or to the Leſſee and his Wife, Sc. L Onære, ? If an Officer for Life * 3 Cro. 198. 
accepts of Another Grant of the ſame Office to Himſelf and Ano- 97+ 
ther, whether It is a Surrender of the firſt Grant :] But the Second 
Leaſe muſt be made of the fame Thing whereot the firſt Leaſe is 
made ; muſt be good in Law and not void ; and muſt Recite the 
former Leaſe; & or elſe perhaps It will not be conſtrued a Surren- « 2 Roll. Abr. 
der of the former Leaſe. 497. 
A* Maſter of an Hoſpital (being a Sole Corporation) by the Con- : luft 328. b. 
ſent of his Bretheren makes a Leaſe for Years of Part of their Poſſe. 
fion, and the Leflee for Years is afterwards made Maſter, the Term 
is Drown'd. For one cannot have a 'Term for Years in his Own 
Right, and a Freehold in Another's Right together: As if a Leſſee 
for Years takes a Feme Leſſor to Wife. But one may have a Free- 
hold, and a Term in Another's Right. Therefore if a Leſſor takes 
the Leſſee to Wife, the Term is not Drown'd ; but he is poſſeſſed of 
the Term in her Right during the Coverture. So if a Leflee makes 
the Leſſor His Executor, the Term is not Drowned. — 
In a ation e of if a Leſſee for Years of Part 
of their Poſſeſſions is made Maſter, the Term is not Extinguiſhed, 
no more than if the Leſſee had been made one of the Members of 
the Corporation. 1 
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Nears, or any uncertain Intereſt (not being Copyhold or Cuftomary 


f1Inſt, 237. a. 


By the 29 Car. 2. chap. 3. No Eftates of Freehold, or of Term for 


Eftates) ſhall be Aſſign d, Granted or Surrendered wnleſs by Deed, or 
Note in Mritiug, Signed by the Parties making them, or their A- 


gents Authorized by Iriting, or uzleſs by Operation of Law. [See 


of Surrenders in Copyhold Eſtates, chap. 1. and Of Leaſes, ante.] 


14. A Revocation and New Declaration is a Deed made Purſuant 
to fome Proviſo contained in a former Decd or Conveyance ; Giving 
Power to Revoke or call back ſomething Granted ; and by a New 
Declaration to Create a New Eſtate of the Lands ; after which Re- 
vocation and Declaration the Lands ſhall ſettle accordingly. * Theſe 
Proviſo's containing Power of Revocation are crept into Voluntary 
Conveyances, and are become very frequent, and paſs by raiſing of 
Uſes according to the 27 H. 8. chap. 10. For being Coupled with an 


Uſe They are allow'd to be Good, and not Repugnant to the former 


Eſtates. As if One ſeis'd in Fee Covenants to ſtand ſeiſed to the Uſe 


ſaid Uſes; and afterwards He revokes Them, He is ſeiſed in Fee a- 


t8 Rep 82. 


of Himſelf for Life, and after to the Uſe of his Son in Tail, with di- 


vers Remainders over. Provided, that He may revoke any of the 


gain without Entry or Claim. But in Caſe of a Feoffment or other 
Conveyance, whereby the Feoffee or Grantee is in By the Common 
Law, Such Proviſo would be merely Repugnant and void. 
Theſe Revocations are favourably Interpreted, becauſe many 
Men's Inheritances depend upon Them. [But fee 27 Eliz. chap. 4. 
under the Title who may Purchaſe and Convey, ante. For by that 
Statute Voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by 
Fraud and Covin to defraud Purchafors.] ” 
Some Things may be Revoked of Courſe, tho They are made ir- 


revocably by Expreſs Words; as a Letter of Attorney, a Submithon to 


an Award, a Teſtament or Laſt Will; for Theſe of Their Own Na- 


ture are Revocable. RE 
15. A Statute is a Bond or Obligation of Record. This Word is 


alſo uſed for an AM of Parliament. But Here it is called a Statute, 


becauſe it is made according to the Form Provided by Statutes or 
Acts of Parliament. 

The Debtor, or He that Enters into the Statute or Bond, is called 
the Recoznizor or Conuſor, and the Debtee, or He to whom it is 
made, is called the Recagni see or Connſee. 5 

Statutes are of Three Kinds. A Statute- Merchant, a Statute-Sta- 


ple, a Recogntzance. 


1. A Statute-Merchant was contriv'd for the Security of Merchants 


only ; yet at this Day it is uſed by Others, and is become one of the 


Common Aſſurances of the Kingdom. [See the 31 H. 6. chap. 9. 
32 H. S. chap. 5. and Of Eftates by Satate-Mercbant, chap. 1. ante.) 

2. A Statut -Staple was invented and is uſed only for Merchants 
and Merchandizes of the fame Staple; and is of the fame Nature with 
a Stature-Merchant, and moſt properly calld a Statute-Staple. ¶ See 
the 23 H. 8. chap.6. 32 H. 8. chap. 5. infra.] But Theſe are almoſt 
out of Uſe. [See Of Eftates by Statute-Staple, chap. 1. ante.] 

3 


By 


Ch. 3 : Laws of England. 


By the 33 H. 8. chap. 39. All Obligations and Specialties (fo call'd 
becauſe 'They mult be Spec; dby and Particularly Pleaded) Dov to the 
King 2 in 4 —_— 1 yy 7 8 

the 34 & 35 26. „ 9 erſons in 
wit are bound by 3 4 bo 
By the 27 Eliz. chap. 4. Every Karate. Merchant or Staple that is 
taken according to the 23 H. 8. chap. 6. muſt be bronght to the Clerk 
of Recogmzances, within four Months after the Acknowledement 
theredf, and Enter d in His Office, or elſe ſhall be void againſt Pur- 
chaſers of Lands chargeable therewith, and againſt His Heirs, Ex- 
ecutors, Adminiſtrators and Aſſigns. 


3. But there is a Statute-Staple im 
Recognizance or Bond of Record, Teſtifying that the Recognizor 
doth owe to the Recognizce a Sum of Money. 
EKecognizances in General are of * ſeveral Sorts. * 2 Inſt. 678. 
1. One Founded upon the Statute of the 23 H. 8. chap. 6. —_— -- 


By the 23H.8. chap. 6. The Chief Fuftices of the King 's Bench 
and Common Pleas iz Term-Time, or (in their A ont of the 
Term) the Mayor of the Stay at Weſtminſter, and the Recorder of 

, Joymtly together, ſball have Power to take Recognizances 

for the Payment of a Debt in this Form, Noverint Univerſi, &c. Aud 

it ſhall be "Sealed with the Seal of the Conaſor, and with the Seal of 

_ the King appointed for that Purpoſe, and with the Seal of one of the 
Chief F ae or the Seal of the ſaid Mayor of the Staple and Re- 

pens 4 &c. - The Clerk of the Recognizances ſhall enroll ſuch Obliga- 

tior cc. The Recognizees, &c. of ſuch Obligations, their Executor s 

and Adminiſtrators, ſball have in — Point againſt ſuch Recog- 
ni sor, &c. hike Proceſs, Execution and Advantage as Hath becn Had 

or made upon the Statute-Sraple, &c. Aud if the Tenant by Execu- 
tion. be Evitted, He ſhall Have the Remedy provided for Tenants 

By Execution upon the $tatute-Staple by the Aft of the 32 H.8. eh. 5. 

[See the 32 H. 8. chap. 5. For the Continuation of Debts upon Ex- 
ecution: And the Expoſition of that Statute 1 Zft. 289. b. 2 Inft. 
678, &c. 4 Rep. 66.] and the 34& 35 RH. 8. chap. 26. . 94, 95. 

Concerning Recognizances taken in Englazd by * 
Lands, Sc.! in Wales. 


The Execution upon a Karate or Recegnisance purſuant to the 
23 FE8. chap. 6. is called an Extent. And the Body of the Conu- 
for (if He & Lay) and Al His Lands, Tenements and Heredits- 
ments that were in His Hands at the 'Time of the Acknowledging 
the Statute or After, and into whoſe Hands foever they come, whe- 
ther or I, are liable to the Extent. Lands, &c. 
that are Copyhold are ubje& to the Extent only During the Life of 
the Conuſor. Goods and Chattels, as Leaſes for Years, — Ge. 
that are in His Own Hands, and not Sold Boxd Fide, and for valua- 
ble Confideration, are liable alſo to the Extent. 

z If Two or more joyn in a Recognizance, Oc. The Lands of All * ; Rep. 13. 
ought Equally to be Charged. _ 


ly fo call'd, which is a 
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10 Rep 128. 1 Payment One ſhall have Execution upon the R 


 *xInfſt 2 


* rat 225 


This Kind of Recugnizence may be whe L 
thers for Payment of Debts, or To ſtrengthen other Aſſurances. 
Wada bg on is to pay a Hundred Pounds at Five ſeveral 
ys (eig. Twenty Pounds on each Day) preſently after the firſt 


for the 'Twenty Pounds, and ſhall not tarry till the laſt Day is paſt, 
as in ſome other Caſes; for This is in the Nature of ſeveral Judg- 
ments. [' See Concerning Payment of Rent, Book 2. "1 
2. There are other Recognizances that may be taken the 
_— SY a Maſter in Chan- 
„a a Baron Exchequer, a Juſtice of Peace, &c. 
Theſe may be to ſeveral Ends and Purpoſes. Bur the Proceedings on 
theſe Sort of R are Diffcrent from the upon 
the Statutes and the Recognizances firſt mention'd. The Conuſee 
upon theſe Recognizances ſhall have the ſame Things in Execution | 
WWW 
Pleas 
[See 11 Ed. 1. Acton Burned. 13 Ed. 1. De Mercatoribus. 27 
Ed. 3. chap. 9. N= 2 27 nw: chap. 4. 6 & ty Orc. 
chap. 5. 29 Car. Who may Purchaſe and Cn , 
ante, and Of . of Debt, —— Execution, &c. Book 4. 
chap. 4. poſt. See the 21 Fac. 1. chap. 26. and of Felony, Book 3. 


chap. 1.] 


By the © Ann. chap. 4. 5 Ann. chap. 18, pe Res VERY Fudg- 
ments, Statutes, Recognmzances, &c. ſhall not ae Lands in the 


County of York, unleſs They are Regiſtred, &c. 
Judgments, 


By the 7 Ann. chap. 20. Statutes, Recognizances and 
* ws bind Lands &c. iz Middleſex, ankſs Eaver d ts the New 


Publick Regiſters Office, &c. 


16. * An Obligation, . 
r. containing a Penalty with a Condition for Payment of Money, or 
To Do or To Suffer ſome Act or Thing, G&c. If it is without Con- 
dition, It is call'd a Bill; which is ſometimes with a Penalty, and 
then it is call'd a Penal Bill or Simple Bond. If it is without Seal, 
it is a Single Bill and no Deed. It may be made to an Infant, but if 
It is made by Him, 'The Obligation is voidable. And It may be made 
to a Feme Covert, but not by Her; for then It is void. [| See the 
96 1oW. + chap. 17. For Better Payment of Inland Bills of Ex- 
change. 3 9. 6 Arun. chap. 2. Concerning Promiſory 
Nene. and Bills of Exchange.] 
or Bond is the Obligor, and He 


He that Enters into the Obligation 
to whom it is made is the Ohligee. 

Here We may Conſider, 1. fr. Reef an Obligation. 2. The 
Condition of an Obligation, and 3. What Obligation nd Conditions 
are Vo 

1. As to the Firm, * It may be made in the Firt or Third Perſon. 
In the Third Perſon notwi the 38 Ed. chap. 4- | 
doth Extend only to Obligations made beyond Sea. 28 
Way is Beſt, as Noverint — per Praſentes Me, Ge. Yet Any 


Words in Writing on or Paper, Sealed and Delivered, 
4 whereby 


Ch.3 Laws of England. 
whereby one doth Acknowledge Himſelf Indebted to Another, wi 
— — And tho 11 


of ad Katate (which the Party Seals and Delivers, but is not Seal d * Roll. Abr. 
by the King, Oc.) is not a Good Statute, yet it may be a Good Ob- 


A Bond may be made From One to One, From One to Two, 
Three, G'c. From Two or More to One, From Two or More to 
8. een 

without ſaying more, the Obli 2 4 
«Be if it bo this, Obhigmer Xe f l 8 
m, This oynt and Several. If the 


e 


289 


— 


Obl — i my Self ee toOve Te be vr paid 
ſently Due. So if 4. Binds himſelf to B. in Twenty Pounds to 
potd by & whine it (outs by To to gots tw /made without 


0 
Ce pn fr pre 
by it; but not the Heir. — 
tho He is not named in any 
8 If ene Binds his Heirs to pa pay 3 Sum — it is void 
nr of Inheritance ſhall not be 
Aſſets to bind the Heir upon an Obligation. i A Sole 
as Biſhop, Parſon, &c. cannot bind their Sacceſſors, or Take an Obli- 
gation to Their Succeſſors. For no Chattel can go in 
yd pop. ms Kr wr Don Hom = 
= a Corporation Aggregate, which never it ma 
to the Succeſſors. | 
- * If a Bond is made To One and His Heirs, The Heir can never 2 hn. 8... 
have an Action of Debt upon this Bond made to his Anceſtor and 


» 4 Rep. 22. 
i 4 Rep. 63. 
1 luſt. 18. by 


F His Heirs. But the — muſt foe, tho They 


noma bank nin Full Za Fl 
Obligation may it contains roRep.133. 
aghſþ, or tho Latin is put for i , eee 
-A ee Sprung 2 ro. 261. 
 hannes is put or e Wigs for — 300-06, 
[rnd 4 oy Sewreen for Seventeen, c. 8 G — 4 For 
the DO Od ads = Re Harecatts Qua of 
Deeds and Conveyances to ſupport them, if Poſſible, to 
the Intent of the Parties ; but 5711 Reject what is Unzertain. 
Principal Things contajo'd in An Obligation are the Parties and the 
Sum of Money; and when Both are ſufficiently Expreſſed and Under- 
ſtood without — it will ſerve if the Obligation is well Exccu- 2 
ted. The Sum of Money Intended may be often found out by Com- 
the Obligation and Condition; the is uſual- 
4 . 
7 Pp | Con- 


— 


— — 2 


! Mals Grawmetice von vitiat Churtam. 1 Int. 166. b. 6 Rep. 39, 9 Rep. 4. 
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Condition. bot if the Obligation is To Do a Collateral 'Thing, 

There will be Greater Difficulty. 

If One Binds Himſelf by the Obligation in Qpinque agentis Libris 

or in Oxninagentis or Tian Libris, &c. Theſe Obligations are 

void, becauſe the M is Uncertain. But there may be a Re- 
medy in Chancery for Miſtakes. 

2 iH an Obligation Hath not a ® Daze, or a Falſe or Impoſſible Date, 

Cc. It is a Good Obligation from the Delivery, if Sealed and Deli- 

* Inſt. 261. b. ver d. If it is made ® Sea and Dated at Boardeome, it may be 

— ſued here in England in what Place the Plaintiff pleaſes, Saying, At 


Bourdeaux ia England ix the County Middleſex, Gc. 


By the 33 H. 8. chap. 39. All Obligations and Specialties mais be 
made To the King thus, Domino Domino Regi, awd To ne other for 

His Uſe, Solvendum Domino Regi Hæredibus vel Executoribus fuis. 
And Theſe will Have the Effeft of a Statute-Staple, &c. and if Un- 
e He may Diſpoſe of them ac- 
cordingly, either To His Heirs or Executors. 


| 2. The Condition of an Obligation is either Writ under it or Indor- 

| fed; — — and if the Condition is 
iS eund 66. performed, Penalty is ” 
in Favour of the Obligee ; but an 

ken moſt in Favour 1 For the Condition is made for 


His Benefit. | 
n is To Do y Loxyet or 


When the Condition of tbe 


e Poſſble Thing, fuch Condition is Good. * But if the 
22. Pa 


r the Obligation is Single. Where the Con- 

+ 5Rep.25 dition of an Obli igation doth conſiſt of Two Parts in the *Disjunctive, 
rr at the Time of he Oblianien made, and AC 
terwards one of Them becometh impoſſible by the Act of God, the 
Obligor is not Bound to the other Part; for the Condition is 

made for the Benefit of the Obligor that He might Have His Election 


to perform the One or the Other to ſave the Penalty 


a. & b. 219. Time, 1 
a & b. 1 the 


Retainer. 


— ——— 


by Requeſt. Yet if the Obligor may perform it in His Abſence, There 
the Obligor ought to do it in convenient Time, and hath not Time 
during his Life. [See the Difference of a Condition of a Feoffment 
in Fee to pay Money, where no Time is Limited, Oc. 1 Luft. 208. 
a. Tf b. 209. d. 

If the Condition of an Obligation is to pay Money, or to do Liz. 340. 


the like Tranſitory Act, to the Obligee on a certain Day, and no Ia. 210. b. 


Place is named it ſhall be paid, 'The Obligor muſt at his Pe- 
ril ſeek out the Obligee, if He is within the Kingdom at the Time 
when the 'Thing is to be done. But if the Condition of a Bond is to 
deliver Twenty Quarters of Wheat, The Obligor is not Bound to 
carry it about, and ſeek the Obligee, but the Obligor before the Day 
mult go to the Obligee, to know where He will appoint to receive 
it, and he muſt deliver it accordingly. * And if 
tain, and yet the Payment may be at any Time during Life, 
the Obligor cannot Tender the Money when He will, but He muſt 
firſt give the Obligee Notice to Attend. ¶ See Tender of Rent, chap. 2. 


ante.) * If a Place is named and the Money is paid at any other * 1 In. 212. 


Place, and even received before the Day, the Condition is Perform- & b. 


the Day. It is moſt adviſeable to appoint the M to be paid at a 
— "dn and Place; and then the Obligor, Gs. is not — to 

ſeek the Obligee, c. in any other Place, nor to be there longer than 

is Compriz d in the Indenture; nor is the Obligee, c. bound to re- 
ceive it in any other Place. If a Man is bound to pay Money at 


xz ſeveral Days, the Penalty is not forfeited till all the Days are 8 Rep. 15; 


Place is cer - IInſt. 2 11. a. 


paſt. But it the Bond is with a Condition, it may be ſo worded as * lat. 47. b. 


to enable the Obligee to Sue the Penalty upon the firſt Default. [Sce ** * 
4 ny of Rent, chap. 2. ante, and Actios of Debt, Book 4. ch. 4.] 
wh 


re the Obligor is to do any Y Collateral Thing, or which is not „1 Inſt. 205. a. 


Parcel of the Obligation, as to deliver a Horſe, to ſtand to an A- 
ward, (5c. if the Obligor does his Part, and the Obligee refuſeth, 
the Condition is Perform d, and the Obligation diſcharg d for ever. 


When the Condition igfor Payment of Money, (to the Party, not to 
a Stranger) then if the Obligee * an Horſe, Cc. in Satisfacti- 9 Rep. 78. 


on, it is Good. But if the Condition was for the Delivery of a lat 212. b. 


Horſe, c. there tho' the Obligee accepts of Money in Lieu of the 
Horſe, &c. it is no Performance of the Condition. And fo it is in all 
other Collateral Conditions. Where the Condition is for Payment of 


Twenty Pounds, the Obligor cannot pay a * Leſſer Sum in Satisfac- ; Rep. 1). | 
tion of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction * Inf. 212. b. 


for a Greater. But if the Obligee, after He hath receiv'd Part, doth 
give an Acquittance under his Seal in full Satisfaction of the Whole, 


it is ſuſficient. d If the Obligor is bound by Condition to pay Ten doi ace 


Pounds at a certain Day, and at the Day the Parties do account to- b 413. a. 
gether, and the Obligee did owe Five Pounds to the Obligor, and 
that Sum is allowed and the Reſidue paid, This is a Good Sa- 
tisfaction ; though the Five Pounds was not paid, but by Way of 


If the Condition is to pay Twenty Pounds of Lawful Money of « Terms of 
Great Britain, and the Obligor pays the Money in © French, Spaniſh ibe La», 
or other Curram Money by Act of Parliament or Proclamation, This * Cain. 


1 Inſt. 205. 


4 , is . & b 
| _ Dave 18. 


— 


a 
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* 2 Inſt. 377. js a Good Performance of the Condition. But a Payment in d Far- 
things is no Good Payment. 

In all Caſes when the Condition is not The Obliga- 

tion is Forfeited ; and till then it cannot be Forfeited. And yet, if 

e 1 Toft. 206. the Obligee Himſelf is the © Cauſe of the Breach of the Condition, 

ST. or if He is to do the firſt Act, and will not do it; or the Thing to be 

149 450. done by the Condition is now become impoſſible by the Act of God, 

451, 452. or of Law ; the Obligation is not Forfeited, but Diſcharged for 


Ever. | 

In the Condition of a Connter-Bond to Save a y Harmleſs, 
ſuch General B To Save Harmleſs may be ſufficient. But 
it is the Beſt Way (aft 


er the Repetition of the Obligation and Con- 

dition) to fix a certain Time for the Payment of the principal Mo- 

- ney, upon Default of which the Penalty of the Harmleſs Bond to 
be Forfeited. Otherwiſe You will be in Continual Danger of be- 


ing Sued by the Neglect of Payment of Him for whom You were 
Surety. | | 


By the 4 & 5 Ann. chap. 16. In Debt »por Bond, if the Defen- 
dant before Action brought hath paid the Principal and Intereſt due 
| by the Condition or Defcazance, l may plead Payment in Bar. 
And Pending an Acdion on ſuch Bond, the Defendant may bring in 
Principal, Intereſt and Coſts in Law and Equity ; and the Court ſhall 
give Judgment to Diſcharge the Defendant. : 


Note, That upon a Reverſal of a 
' 6 Rep. 45, Bond, f a New Action may be 
46. the Bond was Cancelld upon ecovery. 
510Rep.ro1. 3- Obligations and Conditions are Faid if They are 8 Unlawful. 
11 Rep. 53- Alfo the Obligation is Void by the Performance of the Condition, —_ 
t Inſt. 206. b. hy a Releaſe of it. [See how Deeds are made Void infra.] If the 
Condition is Uncertain or Unintelligible, it is Void, tho' the Bond is 
Good. If an Obligation is made to me and delivered to J. S. for my 
5 Rep. 119. Uſe, and when it is tender d to me I do h Diſagree to it, it is Voi 
If an Obligation is made to my Wife, and I diſagree to it, it is Void. 
If an Obligation Dependſ upon, or is Neceſſary to ſome other Deed, 
and the Deed becomes Void, The Obligation is alſo Void. [Sec of 


By the 23 H. 6. chap. 10. Obligations of any Perſon in Ward for 
Appearance at the Day mention in the Writ are Void, If They are 
not made 3 the Sheriff, and in ſuch manner as by that Statute is © 
appointed a 

17 H. 8. chap. 39. and Of Statutes, ſupra. 
y tbe 5 & 6 Ed. 6. _ 16. Bonds that concern the Buying and 
Selling of Offices are Void. ue. HS 

By the 13 Eliz. chap. 5. Bondi, &c. made to Auoid the Debt or 

Day of Others ſhall (as to the Party whoſe Debt or Duty is en- 
deavoured to be Avoided) be Youd. 5 

| the 14 Eliz. 11. All Bonds with Conditions for Enjoying Hpiri- 

Lisi Comrary to the 13 Eliz. chap. 20. are made Void. 

By the 7 & 8 W. z. chap. 7. All Conmtratts and Securities given to 

procure a Retarn of a Member of Parliament, contrary to the laſt 


5 Deter 


recovered upon a 
* upon the Bond, tho formerly 


Ch. 3. Laws of England. 


Determination in the Houſe of Commons of the Right of Election 
for fuch Place, or of more Perſons than are required by the Myit, 
&c. Hall be adjudged void. 

By the 4 & 5 Ann. chap. 14. All Inftruments and Agreements for 
Farming or Purchaſing Charity Money Briefs are declared void. 
And the Purchaſer is to forfeit 500 1. for the Uſe of the Sufferers, to 
be recovered by Action of Debt, Bill, Plaint or Information. 

IS, the 12 Ann. Sefl. 2. chap. 11. Bonds upon Exceſſkve Uſury are 
07 

The 16 Car. 2. chap. 7. and the 5 14. makes all S:cu- 

rities Obtain'd by Gaming Void. 
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17. A i Defeazance (From Defaire, To Defeat or Undo) is a 1 tt. 136 


Condition Relating to a Deed, which being Performed, The Act is 
Defeated or made Void. The Difference betwixt a Condition and a 
Defeazance is, That the Condition is inſerted in the Deed, and a 
Defeazance is uſually a Deed by itſelf Relating to another Deed : 
Therefore to make a good Defeazance it muſt be, 1. By Deed. 2. It 
muſt Recite the Deed it relates to, or at ae 
Part of it. 3. It muſt be made between the fame Perſons that were 
Parties to the Firſt Deed. 4. * It muſt be made at the Time or a 


ter the Firſt Deed, not before it. 5. it muſt be made of « Thing 
defeazable. 


* 237. & 
L Rep. 113. 


Eſtates of Inheritance, Leaſes for Years, Rents, Annuities, Con- 


ditions, Covenants, by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to * Defeazances upon 
Statutes, Obligations and Judgments. Inheritances Executory may 
be defcated t the Time or at any Time Afterwards. And ſo Of 
ts. But Inheritances Executed by 
Livery, c. cannot be defeated afterwards, tho' They may at the 


Statutes, Obligations and Judgmen 


Time of the Feoffment, &c. 


18. K A Deviſe (from Deviſer, to Speak) is a Bequeathing of t 108.111. a 


Lands and Tenements by laſt Will in Writing. He that gives away 
his Lands in this Manner is the Dei ſor, and He to whom the Lands 
are Given, the Deviſee. A Teſtament rather concerns Goods and 
_ Chattels, of which I ſhall ſpeak in the 6th Chapter; tho theſe 


Words, Deviſe, Teſtament and Laſt Jill are often Confounded. 


Lands are convey'd. I am ſpeaking of Deeds or Inſtruments. 
A Woman Covert, an Infant, Ideot or Non 


Woman doth deviſe Lands, and afterwards takes 
a Countermand of the Will. 

Lands and Tenements were deviſeable 
Common Law in Favour of Heirs no 


or Tenements in Fee- 


ſimple were deviſeable by Laſt Will; nor could they be Transferr d 
from one to another but by ſolemn Livery and Seiſin, Matter of Re- 


22 But now, 


as 


* ue Incontinenti fiunt inefe Videntur. 1 Inſt. 2 36. b. 2 Rep. ju. 


Mentis cannot 
make a Deviſe of Lands. A Woman Covert cannot de it with the 


Conſent of her Husband. (See 34 ©: 35 H. 8. chap. 5.] If s Single . f.. 
Rh > 


By 


1 A Deviſe in Writing is no Deed, but an Inſtrument, by which Int. 386.4 


1 Lev. 6. 


» Cuſtom only. For at nn 
2 Inft. 7 


8 — 


294 A Inſtitute of the 


Book II. 


"TW 2 


— — q 


© z Rep. 30 22 32 H. 8. chap. 1. and 34 H. 8. ch. 3. All Perſons having 
31, 32,35:34 a ſole Eftate in Fee-fumple, or in Coparcenary, or in in Fee- 
fimple, of any Mamors, &c. ſhall hade full and free Liberty To Give, 
Diſpoſe, Will or Deviſe to any Perſon or Perſons (except Bodies Po- 
litick or Corporate) | See 1. chap. 8.] by his Laſt Will and Te- 
flament in Writing, or otherwiſe by any other Ats lawfully Executed 
in His Life-time, All His Manors, &c. at His own Free ill and 
Pleaſure ; except that Wille and Teftaments of Manors, Lands, &c. 
by Feme-Coverts, Infants, Ideots, Perſons of non-fane Memory, ſball 


not be Good in Law. 
y 1 Rep. 23. Þ The 34 H. 8. is but an Explanation of the 32 H 8. 
Bodies Politick and Corporate are only d, but Companies 
not Incorporated are included. [Sec 23 H. 8. chap. 10. poſt. ch. 4. 


Of Mortmain.| 
Theſe Acts as to the other Parts of Them which relate to the Te- 
nure of the Lands, (5c. are alter d by the 12 Cay. 2. chap. 24. 
qLit. 386. 180 that now by theſe Statutes a Man that hath Lands in Fre- 
1 Inft. 111-3 ſample may deviſe his Lands, 'Tenements, Rents, Reverfions in Fee- 
(020-524 ſimple, Fee-tail, for Life or Years, Abſolutely or Conditionally, at 
his Pleaſure ; and this without Livery and Seifin or Attornment of 
Tenants, or without naming an Executor, becauſe the Deviſe is 
made by Vertue of an A& of Parliament. 
' Plowd.343> Lands Purchaſed after the making of the Will cannot paſs with- 
54-493. out a New Publication by the Devifor. 
' 1Inſt.111.22 Lands in * Tail are not deviſeable by Will, nor Copybold Lands, 
119-% unleſs by Surrender to the Uſe of One's Laſt Will. [See as to the Me- 
thod of Grantins Copyhold Eftates, chap. 1. ante.) One that hath a 
Leaſe for 7ears of Lands might always deviſe the ſame as other 
Goods and Chattels. | 
_—_ 


 . By the 29 Car. 2. chap. 3. Any Eftate held per auter vie, or the 
| Life of another, ſhall be deviſeable by Will. 
But all 77 of Lands and Tenements deviſeable either by the 
Statutes of Mills or by force of Cuſtom aut be in Writing, Signed by 
the Deoviſor, or ſome other in his Preſence by bis Direttion, and Sub- 
ſcribed in His Preſence by Three Witneſſes at leaſt, or elſe to be ut- 


terly Void. | 
Hall be Revocable 


Statutes of Wills do not take away a Cuſtom to deviſe 


And by the ſaid Statute, No Deniſe in Writing 
but by Writing, Signed in the Preſence of Three or Four Witneſſes, 
or Elſe by Burning, Tearing or Cancelling by the Teſtator, or in His 

Preſence by His Conſent. OR 


A Will being written with the Teſtator's own Hand, and Begin- 
© 3 Ley. 1. ning I 4. B. Cc. was adjudged to be a Good * Signi For the 
Statute does not direct whether the Signing ſhall be at Top or Bot- 
* Danv. Abr. tom of the Will. ® Sealing is not But if there is a Sealing, 
Tir. Deviſe, jt is a Signing too. And Note, That it is not faid in the Former 
”_ Part of the Act That the Signing ſhall be in the Preſence of Three 
Witneſſes. 


5 It 


Ch. 3. Laut of England. 2.95 
If The Second Will cannot be found, and the Contents of it are 
It is no Revocation of the Former Will. 
the Death of the Teſtator, It as 
es Ads executed by Deed in His 
And therefore He that 
; Deviſe is in the Nature of a Purchaſer. ® So that Lit. 16 
in Fee Deviſeth in Tail, for Life or Years, The * Inf. 111. «. 
_— Enter; for the Freehold or Intereſt in Law is in the 
Deviſce before He Doch Enter. The Executors have nothing to do 
in this Caſe ; and therefore Their Aſſent is not to be Expected. 
There are many Things Good by a Depiſe which are not Good 
* Man may by Will Give Lands to His) Wife, becauſe the De- Lit 168. 
viſe does not take Effe till after the Deceaſe of the Husband. If at 112. b. 
Deviſe That after the Deceaſe of his Wife His Son and 
| Have the Houſe wherein he Dwells, * the ſhall have it « Term o 
not Deviſed unto Her by Expreſs Words. Yet a Beg“ 
of Lands in Fn amet Qooith 2 hom ts Tr Hay dies 
= (eng ef te 8 Bs wes es 
A Law intendeth that She made ſuch 1g 1 b. 


0 


a Will by i Husband. [See of Hunband and 
Wife, Book 1. chap. 6.] 
The Firſt Grant and the Laſt Will is of Greateſt Force. For a 
the Doh ofthe Dir WOE e e e e 


88 
44 
Ber 
I 


ID bie . bee been, . 
For Ever (without the Word Heirs) The Deviſee ſhall Have a ot 59%. 
ce-{imple. he Deviſe His Lands to Another * To do with it ar Lav, v de 
pleaſeth. This is a Fee-fimple. viſe. oo» 
| Ione by His Laſt Will and Teſtament Deviſeth Lands or Tene- i 
ments To a Man and His Airs © Male, This is an Eftate in Tail i Termsof 
m a Will, the Law ſupplying the Words, Of His Body. 

If a Leaſe for 7ears is given by Teſtament toOne and His ? Heirs, 


Many Words in a Will do make a b Condition, hh auto on a. 
Condition in a Deed, os define died nee Oblbrens [See Of O. 515 


ditions ſupra.] 34 Rep: 95, 
In a Will where there are Divers Deviſcs of the ſame Thing, 22 10Rep. 47. 
The Laſt Deviſe taketh Place, (Q.) S...:.3 

In theſe Inſtahces (amongſt Others) The Conſtruction of a Deviſe — aa; 
and a Deed do differ. 1 Inf. 112. b. 


* When intend to Deviſe your Lands by Will, 1. Make it by + 
Good Advice while you are in perfect Health. 2. If your Wall ca? — 
cerns Inheritance make it Indented, and leave ons Part with a Fiend, 


An Inflitute of the Book IL 
leſt after your Death It be $ 3. At the Time of the Pub- 
lication of your Will call Three Credible Witneſſes at leaſt to Sub- 
ſcribe their Names to it in your 


# the Heirs at Law and ſuch Deviſees jointly. 
— by this e 
Heir at Law is by Force of this AG, tho the Land Deni ſed be 4. 
liened before Action brought. [See 2 Dano. Abridg. Tit. Deviſes.] 


See the 2 fun. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. For 
Regiſtring Milli, &c. that Concern Lands in the County of Tort. 
7 Ann. chap. 20. For Regiſtring Wills, Gc. that concern Lands in 
the County of Middleſex. 3 Georg. 1. chap. 18. For Inrolling Wills 
of Papiſtt in One of the Courts of Record at Weſtminſter, or at the 
Quarter-Seffions where the Manors, Lands, Gc. Lie, within Six 
Months after the Teſtators Death. 5 
Theſe are the ſeveral Sorts of Conveyances. Yet it is to be Obe 


: Roll. Ab”. ning Merchants and other Affairs. I come now to ſhew. 
m1Inſt.2 53-b. 5: How Deeds are made Paid. 
11 Tho a Deed is well made, Sealed and Delivered and well Te- 
66%  Riified by Witneſſes, yet it may be made cid, when Got by Corrwpe 
 ® 5Rep.119. Agreement or Fraud; or when Got by Force or by putting into a 
10 Rep. 9:- Juſt ® Fear of Ones Perſon, or by Dareſs or Impriſonment; or it 
may be made Void by Reaſon of Infancy or Covertare, or LD 


11 Rep. 27, 
28. 
vo w_ neſs of Mind, For Incertainty, By Diſagreement of Him for whoſe 


— Uſe, Gc. by a Naſure or Interlining wi Conſent; A Rafure or 
3 ro. 399. Interlining ſhall be preſumed to be made at the Time of making the 
2 . 


og, © Bs is not proved. ®By Breaking off the 
9 Rep 23, Concord, Releaſe, &c. By Judgment of Court. * * 
N ving now ſhewed How in Lands be gain'd By Oc- 
de cupancy, Deſcent, and Purchaſe, I proceed to forth How Pro- 


30. perty in Lands may be gain d by Preſcription and Eſcheat. 
4 


IW. 
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IV. » Preſeriptios is a Title by Uſe and Time, allow'd by Law. By Preſerip- 
It ſuppoſes a Deſcent or Purchaſe Originally. 1 To make fuch a "= 


Title to an Inheritance, The Time by Common a — 


Lit. 1 
mited Time. — of Man to the Contrary; = 1.1. ＋ 


b 13. b. 
politick and their Predeceſſors; 113.8. 121.4. 


S. Scifed of the Manor of D. in Fee ſhews that he and rer. 366, 


4 apt ny 


when 
his and all Thoſe whoſe Eſtate he hath in the ſaid Ma- 
nor, have Time out of Mind of Man Had and Uſed to have Com- 
mon of Paſture, &c. in ſuch a Place (being the Land of Another) as 

to the ſaid Manor. 'Tenant in Fee fimple ought to Pre- 
ſcribe in his own Name: Tenant for Life, Years, At Will, in the Name 
of him who bath Fee. Natural Perſons cannot gain or be charged by 
a General Pr from their Anceſtors; tho” Bodies Politick may 
gain or be bound by Preſcription only. He that would have a 


387, &c. 


that lies in Grant by Preſcription, muſt preſcribe in himſelf and his 
Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe 
whoſe Eſtate he has ; (unleſs tl Que Eftare is but a Conveyance to 
the Thing claim'd by as in the former Caſe) for he can- 


not have Their Eſtate that lies in Grant without Deed, which ought 
r 


[t is Otherwiſe ; becauſe the Manor, 


LEY 
_ __ n . a * out Rep 6 


of Mind within the Manor of A. that all the Copyholders of the ſaid 
Manor have had and uſed to have Common of Paſture, 67. in ſuch 
a Waſte of the Lord, Parcel of the ſaid Manor, 6c. 


Thus it muſt be when a Copyholder alledges a Cuſtom aga inſt his 
Lord. For a Copyholder cannot lay « Preſcription in himſelf and 


his Anceſtors by Reaſon of the Baſcnefs of his Tenure. Therefore 
This is Allow'd for Neceſſity. But when he claimeth Common or 
Other Profit in the Soil of a Strazger, He muſt Preſcribe in the Name 
of the Lord of the Manor, (eig.) That the Lord of the Manor and 
all his Anceſtors, and all Thoſe whoſe Eſtate he had, have had 

c. in ſuch a Place for Themſelves and Tenants at Will, 
Gc. Cuſtom (I ſay) is Local, and Alledged in no Perfon ; and this 
ſerveth for Them who cannot Preſcribe in their own Name, nor in 
the Name of any certain Perſon; as Inhabitants of a Town, Cc. 
Alfo a Cuſtom may be alledged when It is referr'd to Inſenſible 
Things, as That all ſuch Lands are Devifeable, &c. 


Qq om 


_ . —— 
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: — But to ſpeak in General of cee, and Proferiprons without 


t1Inft.i13.h. "To To Oſho and Þ eriptions, * Poſſe and Time are inſepa- 

14.4 115+ rably Incident. muſt be Long, Contima — 

Time A's _ aid) by 5 Law muſt be the 

. hut Ihe e dernen Prof by — 

— .ontrary, It is within Memory of Man. 

[See Of Cuſtoms in the [ntroduttion. 

e Nel. abr. A Preſcription muſt not be lai ainty or in the 

OR . againſt the Publick Good, as To do « Thing which 

is a Nuſance Oe. nor againſt Reaſos or Reſgion, nor as to a mere 
N. 

* Lit. 132. * Tenants in Common may be By Preſcription ; but not Joynte- 

7 A nants, — rn betwixt „ 

he OE wal, © that e Cale of Tenancy in Common One may make Title 

"Y iption. Y ttorney at Law may preſcribe 

264265415 That he and all de Attornies of the Court have uſed to ve Time 

6Rep.60. out of Mind ſuch a Privilege, &c. Such a Preſcription may be in 

General; and It is called here a Preſcription, becauſe It is applied 

to Perſons, not to a Place. It may be laid in a Great many, where 

it tends but to claim an Eaſement or Diſcharge, not Matter of In- 

tereſt and Profit. A Man may preſcribe That all the Inhabitants 

of the Pariſh have uſed to be Buried in the Churchyard, Ge. tho 


they are not a Corporation. 

No one can Preſcribe againſt the 2 King, where he hath an Eſtate 
Permanent, and a Certain Intereſt, nor againſt an A& of Parliament. 
None can Preſcribe directly to Goods and Chattels of Traitors, Fe- 

lons, Felons of Themſelves, Fugiti TK 

Exigent, nr 

to make a Coroner, (5c. But one may make Title by or Pre- 

ſcription only to Treafure-Trove, Waifs, Eſtrays, Wreck Sea, To 

hold Pleas, Court-Leets, Hundreds, To have a Park, Warren, Royal 

Fiſhes, Fairs, Markets, Frank Foldage, the Keeping of a Gaol, 

Toll, to have a Corporation by Preſeription, Ge. [See Of Fa- 
. pp_L——_ 

it Once Gain or can- 

Ades not be loſt By * Interruption of the Poſſeſſion for Ten or Twenty 

_ LA 2% oy as if one 


*7Rep. 28. 
1 Inſt. 41. b. 


113. a. 114. 
a. & b. 


6 Years ; but it 
> Roll. Abr. hath had a Rent or Common By Preſcription, Unity of Poſſeſſion 
"_— | (or a Poſſeſſion of the Land with the Rent or Common) of as 
: and Durable Eſtate, is an Interruption in the Right. A Mo- 

du Decimandi being alledged by Preſcription for Tithes of Lambs; 

The Paymant of Tithe-Lamb in Specie for Twenty Years laſt paſt 

did not Deſtroy the Pre one that hath Title to a Com- 

= taketh a Leaſe of the Land, Aſter the Expira- 

the Leaſe, He 


may till claim by Preſcription. For the 
Suſpenſion was only of the Poſleſſon. 


„4 Rep. 87. d Tho'a Houſe or Mill falleth by Default of the Owner, or O- 
therwiſe, He may Rebuild it upon the fame Foundation; 1 
3 4 | 


ww” — a 


— 


— 


» Maktiples Interruptio non tellit Preſeriptionem ſeme! Oxtentam. + luſt. 654. | 


cCbiſet, ſapra.] | | 
By the Canon Law the utmoſt Limit of Preſcription is but Forty * : Ing 64s, 


* 


1 


N 


2 


Years. But this Preſcription is not Allow'd by the Common Law. $53 $54 | 


Now, upon what hath been ſaid eſcription, you may 

Obſerve, 'That a fo taken is a Title or Claim 

of a real Intereſt of Profit in the Land of Another ; which muſt be 

11 n 
like C or s that are by wa 

or for ber Matters of Perſonal — — 


hs | 22 ie than by Deſcent or 
Purchaſe. Of which ſee in the next 3 
Occupancy, Ni tes, Porchaſe, Preſeripeiea and Blk 
| cu 5 cent, are Eg E 7 1022 Eſcbe 
Wa acquiring e the Perſons that Gain 
Lol. But the Method will be more 

a Loſing than an Acquiring. 


Qqz Char. 


dlink, if 1 do call it ra 


v. ; » Oc. may be Acquired by Eſcheat. hear. 
ann by Eſcheat. Here By Eheat. | 
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How Eſtates 
in Lands, c. 
may be For- 
feired or 
Loſt. 


By Altera- 
tion of Parti- 
eular Te- 


nant. 

e IInſt. 11 l. b. 
f 1Inft.233.b. 
251. a & b. 
252. a. 


Rep 44. 


4 Rep. 23. 


b i Inſt. 2 3 3. b 


234. a. 
1 Rep 67. 


CHAP. IV. 


How Eſtates in Lands, Ic. may be Forfeited or Loft, 
(viz) 1. By Alienation of a Particular Tenant. 2. By 
Alienation in Mortmam. 3. By Num performance of 
a Condition. 4. By Waſte. 5. By — 6. By 
Eſcheat. 7. By Diſſeiſin, Abatement, and Intruſion. 


"Ouching the Forfeiture of Lands, Tenements and Heredita- 
ments in Crimizal Caſes, I ſhall ſpeak in the 4zþ Book under 

the Title Forfeitwre. Here I intend only to ſhew how Eftates in 
Lands, &c. may be Loft in Civil Caſes, as by the Alienation of a 
Particular Tenant, By Alienation in Mortmain, by Nom performance 


Abatement and Intr 


I. © An Alienation is a Transferring One's Right and Property to 
another. But ſome Alienations are forbidden; as an Alienation by 
a Particular 'Tenant ; as by a Tenant for Life, c. which infers a 
Forfeiture of the Eſtate. This Forfeiture may be either. 1. f In 
Pais, or in the County out of a Court of Record, as where a Parti- 


of a Condition, By — By Bankrupcy, By Eſcheat, By Diſſeiſin, 
h | 


cular "Tenant (not being an Infant or Feme-Covert) maketh over a 


Greater Eſtate, that lieth in Livery, than he may lawfully make, 
whereby the Remainder or Reverſion is deveſted. But in Caſe of 
the King it is a Forfeiture, tho the Remainder or Reverſion is not 
deveſted out of him. Therefore, if Leſſee for Life by Livery alien- 
eth in Fee, or Leſſee for Life maketh a Leaſe for the Life of another, 
or a Gift in Tail, it is a Forfeiture of his Eſtate. Thus it is if Te- 
nant in Tail after Poſſibility of Iſſue extin&, Tenant by the Curteſy, 
Tenant in Dower, Tenant for another's Life, Tenant for Years, by 
Statute-Merchant, Staple or Elegit, do make a greater Eſtate than 
they lawfully may make. 8# But if a Copyholder for Life Surren- 
ders to the Uſe of another in Fee, this is no Forfeiture ; for the E- 
ſtate paſſeth by Surrender to the Lord, and not by Licery. A Parti- 
cular Eſtate of any Thing that lies in Grant cannot be Forfeited by 
Grant in Fee by Deed. For nothing can paſs thereby but what may 
lawfully paſs. 2. By Record, as by Alienation in levying a Fine, 
or ſuffering a Common Recovery of Lands, &c. whether it deveſt the 
Reverſion or Remainder, as in cafe of Things lying in Livery, or doth 
not deveſt them, as in Caſe of Things lying in Grant, or by Claiming 
a Greater Eſtate in a Court of Record; by 4firming the Remain- 


der or Reverſion to be in a Stranger; as if a Stranger ſuppoſes the 


Reverſion to be in Himſelf, and Tenant for Life confeſſeth the Action, 

Cc. This is a Forfeiture. 
n Where there is a Forfeiture by Alienation of the Particular Te- 
nant, Eſtates by him made and mean Charges ſhall not be Av 
5 2 See 


„ 1 K 


F Nemo Debet Rem ſuam ſine Facto aut Deſectu ſuo Amittere. 1 Inſt. 263. a. 
Rep. 92. 


Ch. 4 Lau of England. 


| [See Of Fines and Recoveries, chap. 3. ante; and as to Forfeiture of 
Copybold Lands, See Of an Eſtate by Copy of Court-Roll, chap. 1. 
ante; as to Forfeiture of Offices, See chap. 2. ante.) 


By the 11 H. 7. chap. 20. Certain Alienations made by the Wife of 
the Lands of the Deceaſed Husband ſhall be void; He to whom 
the Land ſhould come after the Death of the Wife may Emer, as if 
the Wife were Dead. | See 6 Ed. 1. chap. 7. 32 Hg. 1 36.] 


[See 14 Elis. chap. 8. and of Recoveries, chap. 3. ante 
Lands, (5c. may be by Alienation in Mortmain. By Aliens- 


II. A Forfeiture of 
i Mortmain (Mort-Main, a Dead Hand) is an Alienation of Lands tion in Mort- 
and Tenements to any ( tion Sole or Aggregate, Eccleſiaſtical 7". 
or Temporal. The Name of Mortmaiz is taken from the Effect; — 
becauſe the Lords (or Landlords) had nothing from the Alienee, no 
more than from a Dead Hand. For by Alienation in Mortmain, 
— loſt their Eſcheats, and many Services which were heretofore 


k An Appropriation of an Advowſon is a Mortmain, or a Grant of F. N. B. 223. 


an Advowſon in Fee to a Sole or Aggregate Corporation, and a Rent <4; 


The Foundation of all the Statutes of Mortmain was Magna 
Charta, (viz.) the 9 H. 3. chap. 36. For, 22 5 


By the 9 H. 3. chap. 36. N ſhall not be Lawful from henceforth to 
any to Give His Lands to any Religious Houſe, and to Take the 
fame Land Again to hold of the ſame Homſe, &c. upon pain that the 
Gift ſhall be void, and that the Land ſball accrue to the Lord of the 


Fee. © 


This Statute is interpreted to extend to Lands which a religious 2 Is. ; 5. 
Houſe kept in their own Hands, tho' they gave them not back again | 
to hold of the ſame Houſe. N Et 
But Eccleſiaſtical Perſons found means to creep out of this Statute, 
(oiz.) Religious Men, as Abbots, Priors and other Eccleſiaſtical Per- 
ſons Regular, by purchaſing Lands holden of themſelves, or by Ta- 
king Leaſes for a Long Term of Years, c. And Biſhops, Parſons, 
and other Eccleſiaſtical Perſons Secular, thought that they were out 

of this Statute, But then, | 


By the 7 Ed. 1. No Perſon Religions or Other whatſoever (Body 
Politick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall Buy or Sell 
any Lands or Tenements, or under the Colour of Gift or Leaſe, or 
by Reaſon of any other Title, Receive the ſame, or by any other 
Craft or Engine ſhall preſume, To a ate to Himſelf, whereby 
ſuch Lands may in any wiſe come into main, under Pain of 
Forfeiture of the ſame. And within the Tear after the Alienation, 
The next Lord of the Fee may Euter; and if He do not, then the 
next Immediate Lord from Time to Time to have Half a Tear ; a 
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made between Them and Others. Therefore 


for Default of all the Meſne Lords, the King ball Have the Lands 
fo alienated for ever, and ſhall infeoff others by certain Services, &c. 


This Statute is to be underſtood of ſuch Inheritances as may be 
Holden; but of ſuch Inheritances as are not holden, as Rent-Charges, 
Commons, Advowſons, Cc. the King ſhall have them preſently by 
a Favourable Interpretation of the Statute. 

But Eccleſiaſtical Perſons found out an Evaſion alſo of this Statute ; 
becauſe it extended only to Gifts, Alienations and Conveyances 
ing a Title to 
the Land (which they meant to get) brought a Feigned Ac- 
3 Ton is Lal: NE IRS fe 
luſion was to make Default, and thereupon — recovered the 
Land, and enter d by Judgment of Law. W 


By Weſt. 2. or 13 Ed. 1. ch. 32. It ſball be Enquired by the Coun- 
try whether or no the Demandant had a Fuft Title to the Land; 
and if fo, then He ſhall recover Seifun ; but if otherwiſe, the Lord 
of the Fee ſhall Enter, ke. : 


12 Inf 4299 1 All Actions brought for any Lands or Tenements, ads a 


Free hold, Inheritance or a Long Term is recovered, are within this 


Statute 


= 2 Inſt. 75. 


Recoverics alſo by Verdict, (5c. are within this Statute, as well as 
Recoveries by Default, if they are had by Colluffon. 
— Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not be- 
ing able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be conveyed by Feoffment, or in other Manner, to 
divers Perſons and their Heirs, To the ® Uſe of Them and Their 
Succeſſors, by Reaſon whereof took the Profits. But this was 
barrd by the following Statute. For, 
By the 15 Rich. 2. ch. 5. Þ is within the Compaſs of the 7 Ed. 1. 
De Religioſis, To Convert any Land into a Church yard without Li- 
cence of the Chief Lords, tho done by the Sufferance and Aſent of the 
Tenants. And no Feoffment, &c. of any Lands and Tenements, Ad- 
cowſons or other Poſſe ſions to the Uſe of any Spiritual Perſon, and 
whereof ſuch Spiritual Perſons take the Profits, ſhall bereafter be 
made without Licence of the King and of the Lords, Oc. upon 


Pain of Forfeiture, &c. 


The ſame Law ſhall likewiſe be of Lands, Advowſons, and other 
Poſſeſſwrns Purchaſed by Guilds, Fraternities and Corporations, or 


to their Uſe. 
By the 23 H. 8. chap. 10. Feoffments, Fines, Recoveries, Deviſes, 


cc. of Lands, Tenement and Hereditaments in Truft to the Uſe of 


Pariſh-Churches, Chapels, Church-wardens, Guilds, Companies, &c. 
eretied and male of Devotion, or by Common A ent of the People 
eithout ary Corporation, or to the Uſes and Intents to have 7 
tual Obits, or a Comtinual Service of a Prieſt for Ever, or for Three- 
ſcore or Fourſcore Tears, or to ſuch like Uſes or Intents, to the Pre- 
Judice of the King, and to other Lords and Subjetts, as in Caſe 
where Lands are aliened in Mortmain, ſhall be uttcrlv» void. 

5 ro- 


— — — 
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1 


Provided, That ſuch Uſes and Intents may be Made and De- 
clared to Continue Twenty Tears from the Time of Limiting Them, 
and no longer. 


This Act ſhall not prejudice Corporations, where there is a Cu- 
ſtom To Deviſe Lands in Mortmain; as in u A Freeman · Dr. & Stud. 
that is Reſident there, and pays Scot and Lot, may Deviſe All His Dial. 1 
Leaſes and Lands in that City, or Part thereof, in Mortmain, with- Ben Ab 
out Licence. [See the 14 Car. 2. chap. g. Concerning the Preſident 556. 
and Governours for the Poor in London and Weſtminſter.) 

This Statute Extends only To Superſtitious Uſes. Therefore 
* notwithſtanding this or any of the aforeſaid Statutes, Any M 
this Day may give Lands, 'Tenements or Hereditaments to any 

fon or Perſons, and their Heirs, for finding a Preacher, Maintenance 
of a School, Relief of maimed Soldiers and the Poor, Reparation 
of Churches, Highways, (5c. or for any like Charitable Uſes. And 
it is Good Policy upon Every ſuch Eſtate to Reſerve a ſmall Rent 
to the Feoffor and His Heirs. For then the Feoſſees ſhall be Seiſed 
to 'Their own Uſe, and not to the Uſe of the Feoffor. Or it may 
be Proper To Expreſs fome Conſideration of a Small Sum; and 
then the 23 H. 8. cannot by any Pretence make void the Uſe. | 
[See the 32 H. 8. chap. 1. and 34 H. 8. chap. 5. Of Wills. And 
See 39 Eliz. chap. 5. For the Erection of Hoſpitals and Houſes of 
Correction. 43 Eliz. chap. 4. Concerning Commiſſioners Authoriſed 
To enquire of Miſemployments of Lands and Goods Given To Cha- 
ritable Uſes. ] 8 


By the 17 Car. 2. chap. 3. Owners of Impropriations, Tit hes, &c. 
may annex the ſame To the Parſonage or Vicarage where They lie, 
or ſettle Them in Truſt for the Curetes, where the Parſonage is 
 #mpropriate and no Vicarage endowed, without any Licence of 
Mortmain. REES 
And if the Settled Maintenance of any Benefice with Cure ſhall 
not amount to One Hundred Pound per Annum Clear, The Incum- 
bent may Parchaſe To Him and His Succeſſors Lands, &c. with- 
out Licence in Mortmain. * 7 a 
By the 5 & 8 W. z. chap. 37. The King may Licence 4ny Perſon 
or Baier Politicł 15 Alien in Mort main, or To Purchaſe or Take 

in Mortmain (in Perpetuity or Otherwiſe) Any Lands, Tenement: 
or Hereditaments whatſoever, of wh:mſoerer the ſame are Holden. 
| And ſuch Lands, &c. ſo Aliened or Purchaſed and Licenſed, ſhall 
not be Subjcct To Any Forfeiture by Reaſon of ſuch Alienation or 
Purchaſe. | See the 18 Ed. 3. chap.3.]J 
By the 2 Ann. chap. 11. Auy Perſoa may ceſt Lands, &c. In the 
Corporation For the Bounty of Queen Aune, By Deed Euroll d ac- 
cording to the Statute of the 27 H. 8. chap. 16. or By Will, for Aug- 
mentation of Churches, which Have not a Competent Proviſion. The 
ſaid Corporation alſo may Take and Purchaſe for the ſaid Purpoſes 
without Licence or Mrit Ad Quod Damnum. [See 1 Georg. 1. ch. 10.] 


Fee the Statutes for the Diſſolution of Monaſteries, Chauntries, Ge. 
(2iz.) 27 H. 8. chap. 28. 31 H. S. chap. 13. 37 H. 8.chap. 4. 1 Ed. 6. 
chap. 14. Oc. = 3 
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By Non-Per- III. By Non-Performance of a Condition (whether Expreſs or In 

p — tay plied by Law) Lands, G c. may be Forfeited or Loſt. [ See of Eftates 

_ Condition, Book 2. chap. 1. Of the Forfeiture of Offices and 
ranchiſcs, and Of Conditions, chap. 3. Jute. 


By Waſte. IV. By Vaſte; Therefore, 1. hat is Waſte. 2. How are Lands 
Forfeited in Waſte, 
» 11oft. 52.b. 1. P JVaſte, (Faſkum a Faſtando, To Waſte) is a Spoil or Deſtruc- 
53.9 tion in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 
xo nag Fiſh-ponds, Trees, Woods, Land, Gc. to the Prejudice of the Heir, 
2 Roll. Rep. or of Him in Remainder or Reverſion. A Licence or Conſent is 
on ſuppoſed here to be wanting. [ See Stat. of Marlbridg. chap 23. or 
52 H. 3. chap. 23. and 2 Inft. 145.] The Leſſor by Law may Enter 
ſcaſonable Times to ſee whether Any Waſte is Committed. And if 
the Leſſee Hinders His Entring, The Leſſor may bring His Action 
on the Caſe. 3 
There are Two Kinds of Waſte, Voluntary and Permiſſive. Vo- 
luntary, By Commiſſion or By pulling Down, &c. Permiſſive, by 
Negligence or Omiſſion, as in not Repairing. Both are Equally In- 
jurious to Him that Hath the Inheritance. 5 
1 Inbb. 33. . Waſte may be Committed in Hoxſes 4 By pulling Them Down, or 
i 12 By Suffering them To be Uncovered, whereby the Timber becomes 
rotten. But if the Houſe was uncovered when the Tenant enter d, It 
is no Waſte in the Tenant to Suffer the Houſe to fall Down. But 
the Timber belongs to the Leſſor. If he pulls it down, It is Waſte, 
„Rep. 63, tho' it was Ruinous, unleſs he builds it up again. Alſo If Glaſs 
64. Windows (tho Glazed by the Tenant Himſelf) be Broken Down or 
ro Rep: 139- carried away, It is Waſte ; for It is Part of the Houſe. The ſame is of 
New Chimney-pieces; tho in ſome Places They pretend a Cuſtom 
to take them Down within the Term, if they ſet up the Old Chim- 
ney pieces. Thus it is of Wainſcot faſtened by Nails Screws or Irons 
put thro' Poſts or Walls, Benches, Doors, Furnaces, Cc. fin d to the 
Houſe, Either By bim in Remainder or Reverſion, or By the 'Tenant 
Himſelf. If Wainſcot, Benches, Furnaces, Gc. are not fix d, They 
may be Taken away at any Time. And a Fix d Furnace may be ta- 
ken away at any Time within the Term, if It is not fixed to the 
Walls or Poſts of the Houfe. If one pulls Down a Malt-Mill, and 
Builds a Corn-Mill, It is Waſte ; tho' the Corn-Mill is of Greater 
Value. If the Tenant Builds a New Houſe, it is Waſte [I Roll. Abr. 
507. contra. ] and then if he ſufters That to be Waſted, it is a New 
cPlowd. 2 Waſte. If the Houſe falls Down By * Tempeſt, or is Burnt by Light- 
1 Rep. 98. ning, or Throun Down by Enemies, (5c. without the Fault of the 
K dad. Tenant, He ſhall not be charged with Waſte, * unleſs he Bound Him- 
Dial. 2. ſelf by Covenant that he would leave it in as Good a Condition as 
chap 4 ab, he Found it. But in this Caſe, or where the Houſe was ruinous at 
_ his Coming in and falls Down, the Tenant * may build the fame a- 
*1 ſt. 33 gain with ſuch Materials as Remain, and with other Timber, which 
* he may take Growing on the Premiſſes. Vet he muſt not make the 
8 Houſe Leſſer or Larger than it was before; or Sell the Trees, and 
with the Money build it up; for the Sale is Waſte. If the Heuſe is 
Uncovered by a Tempeſt, the Tenant muſt in Convenicnt Time Re- 
pair it. And tho' there is no 'Fimber Growing upon the Ground, 
Lit.: yet the Tenant at his Peril muſt keep the Houſe from 3 * A 
4 | Tenant 


| 


— 
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Tenant for Years is of Courſe bound to Suſtain or Repair the Houſe. 
If one ſuffers the Houſes to be waſtcd, and then fells Timber to Re- 

'Them, this is double Waſte. { +1 coo 
[ite or Years may fell Timber to R tho' He is not forced to 
it. As, if a Houſe is Ruinous at the ime of the Leaſe 
is not Bound to Repair it; but if He cuts Down Timber, 
Repair it, He may Juſtify it. For the Law 


Maintenance of Hou oth dy yy fp 
Lefſor Covenants to Repai 


Compelled A 
3 (tho no Pit was Open nA Tone e = 


for Reparation of the Houſe, by th ame Reaſon tht He may Cut 
Down Timber to Repair the Houſe is burnt by 


or Miſchance, it is Waſte. [See the 6 Ann. chap. 3. Book 1. 
ante.) Thus of Waſte in Houſes. 

If a Tenant Cuts down or any * Fruit-Trees Growing * 
in the Garden or Orchard, it is Waſte. But if fuch 'Trees Grow 


upon any Part of the Ground out of the Garden or Orchard, it is 
no Waſte. 


b If a Tenant of a Dove-houſe, Park, Warren, Vivary or Fiſh- tr I $9. 
&c. does take fo d there, when He as that ſufficicn 


| t Store 
is not Left as He Nn 


chap. 6. 


N de Watt in Ther nd Winds, 1 s are Parcel 8 
ritance; they are excepted in a Leaſe are not Chat- EN 
tels. The Leſſor, after that he hath made? Leaf? for Life may f Kg g. 
by Deed grant the Trees, ang ob nd =o Sol out of Them, to 50, 8: 
another and his Heirs, and the ſame ſhall take Effect after the Death 
of the Leſſee. But ſuch a Gift to a Stranger is void during the E- 
ſtate for Life; becauſe of the particular Prejudice it may be to the 

| Leſſee. Timber is Reſerv'd by Law to the Leſſor. "Therefore if 
Timber is cut down by a Leſſee, the Leſſor may take it away. 
The Leſſee had only an Intereſt in Trees while ſtanding, as in the 
Fruit, Shrowd, Shadow, &c. On this Account, if He cuts down 
Timber-Trees, (viz.) Oak, Aſh and Elm (which are Timber-Trees 
in all Places, except Elms on ſome Copyhold Eſtates) or Tops | 
them, or doth any other Act, the Timber may „Vit © 1 ft 33. . 
is Waſte. And if the Leſſee has Covenanted to leave the Wood in as 
good Plight at the End of the Term as he found it, the Leſſor ſhall 
© preſently have an Action of Covenant for cutting = drew the Tie ENA 145 
ber; for now it is not poſſible for Him to the Covenant, or J Ren. 

to leave the Wood in as good a Plight as he found it. Otherwiſe, * 
during the Term the Lelles doth Waſte in Houſes. For 'Thoſe may 
be repaired before the Term Expires. Alſo in Counties where Tim- 
ber is ſcarce, and Beech, (5c. ſerves to build Houſes, they are to be 
accounted Timber, and to cut them down is Waſte. * If 'Timber- „ Rey 6;. 
Trees are thrown down by the Wind, the Landlord or Leſſor ſhall 11 Rep. $1. 
have them, If a Tenant ſuffers the Young * Germins to be deſtroy d 5 : Inſt 53. « 

Beaſts, or docs ſtub them up, it is Deſtruction. To cut down 


Willows Boch, Birch, Aſp, Maple, Ge. ſtanding in * 
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the Houſe is alfo Defiratiion. If there is a Quick-ſet Hedge of 
White-'Thorn, and the Tenant or Leflee Stubs it up, or Suffers it to 
be deſtroyed, it is Deſtruction. And for all theſe and the like De- 
ſtructions an Action of Waſte lieth. For Maſte and Deftrattion in a 
large Senſe are Synonymous 'Terms. 


lab. 53.b To turn Trees into # Coals for Fuel, when there is ſufficient dead 
Wood, is Waſte. 
may take ſufficient Wood to Repair Walls, Pales, 


'The Tenant 
Fences, Hedges, Ditches, as He found them ; but not to make theſe 
a-new. And He ma oy ons fufficient Plow-bote, Fire-bote and other 
Houſe-bote. [See of Common of E overs, chap. 2. ante.] He may 

i 2Roll. Abr. alſo cut 41 ph le Times. * A Copyholder 

$17. without Cuſtom may cut down great Trees to His Copyhold 

„es louſe, tho this may be Reſtrained by Cuſtom; or He may be Re- 

ſtrained to cut them down without Aſſign ment of the Lord or his 

4 Rep-63z. Bailiff. A Tenant alſo may cut down | Dead Wood. [See ® the 

„n. 22 Ed. 4. chap. 7. and the 35 H. 8. chap. 17. The Bill for the Preſer- 

18 vation of Woods. 1 Elis. chap. 15. 13 Elis. 1 25. 43 Elis. 
chap. 7. 22 & 23 Car. 2. _ . 1 Georg. 1. chap. 48. 5 Georg. 1. 
chap. 15. 6 Georg. 1. chap. 16. 

 «1lnft.53.b As to Waſte in Land, It is to be obſerved, n That if a Tenant 

Converts Arable Land into Wood, or Wood into Arable Land, or 

Meadow into Arable, or Arable into Meadow, or Paſture into Arable 

it is Waſte. For it not only changeth the Courſe of the Husbandry, 

7 but the Proof of the Landlord's Evidence of his Eſtate. If Ancient 

© 2 Roll Abr. * Meadow-Ground beyond the Memory of Man, or Brook Mea- 

814 do, is up, it is Waſte. But if Meadow-Ground bach been 

at any Time Arable, or ſometimes Meadow and ſometimes pa- 

Roll. Abr. ſture, it is no Waſte to | it up. Therefore ſuch Meadow 

815 muſt be Defended from being Plow'd up by Covenant, (vis.) To 

pay fo much an Acre (as Five Pounds an Acre, Oc.) if the Tenant 

| doth Plow it up. For an Abſolute Reſtraint to plow is Void; be- 

11 Inſt. 53. b. cauſe Arable is to be preferr'd before Meadow. t is Waſte to ſuf- 

fer a Wall of the Sea to be in Decay, ſo that the Meadow or Marſh 

Ground is Surrounded, and rendered Unprofitable, by the Sea's flow- 

ing or reflowing. But if the Land is furrounded ſuddenly by the 

Violence of the Sea, occaſion d by a Tempeſt, without any Default 

of the Tenant, it is no Waſte that is Puniſhable. So it is if the 

Tenant does not Repair the Walls or Banks againſt Rivers, or other 


Waters, whereby the Meadows or Marſhes are ſurrounded, and be- 
come Ruſhy — Unprofitable. 
I0o Dig for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for 
Mines of — Coal, Gc. hidden in the Earth, when the Mines 
weere not Open when the Tenant came in, is Waſte ; except the Gra- 
»I Inft. 54.b. vel, Clay, Oc. is for Reparation of the Houſe. *” If One makes a 


5 Rep. 12. Leaſe « 


any Mines in His L eaſe, the Tenant may 
d Mines as were at the Time of 
ny New Mine that was 
Mi 

n D 
this ſhall extend to the open Mines only. If there is no open Mine, 
and the Leaſe is made of the Land with all Mines, the Tenant 
4 | may 


His Land for Life or Years, in which there is a Mine of 
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may dig for Mines, and have the Proſits; otherwiſe thoſe Words 
would be Void. 
 F If He that hath the Inheritance doth fear Waſte in any of the F. N. B. 3 
foregoing Inſtances, he may before any Waſte Done Have a Probi- 4 $4 
bition directed to the Sheriff, That he ſhall not permit Waſte to be Ing * 
done by the Tenant; and then the Sheriff may take the Poſſe Comi- 255. 
zatiis, and withſtand the Doing of it. Or He in Remainder or Re- 
verſion may have an Jnjunttion out of the Chancery to ſtay the ; 
Waſte. * He in the Reverſion, either Perſonally or by Another, 2 Ing. 306. 
may enter into the Houſe or Let for Life or Years, to ſee if 
Waſte is Committed. * A Patron may have a Prohibition to hinder * 11 Rep. 49. 
a Parſon from cutting down Trees to his own Private Uſe. ¶ See 3 — 
Of Alion of V aſte, Book 4. chap. 4.] 

2. The Forfeiture and Judgment in Waſte appears in the follow- 
ing Statute. For, | 


By the Statute of Glouceſter or 5 & 6 Ed. 1. chap. 5. The Party 
Convifted of Waſte ſhall Forfeit the Thing Waſted, and Recompence 


Thrice ſo much as the Waſte is Taxed at. [See Peſt. 2. or the 


13 Ed. 1. 7 5 14. and the 8 (5 9 V. 3. chap. 11. For Recovery of 
Coſts, and alſo 11 (5 12 . 3. chap. 4. G. 4. Concerning wilful Waſte 
in the Lands of Papiſts diſabled, &c.] os 


If Waſte is Done * „ Or here and there in Woods, fo much : Inſt 34. . 
ſhall be recovered wherein the Waſte was done. And fo in Houſes, 3 * 
ſo many Rooms ſhall be Recovered wherein the Waſte was done. 

But if the Waſte is Committed here and there throughout, all ſhall 

1 


Regularly He that Enters or Recovers by Force of an Implied 
Condition, ſhall not avoid precedent Incumbrances. Y But if a Te- » : Inſt. 233. b. 
nant for Life Grants a Leal for Years, and afterwards doth Waſte, 23+ * 

and the Leſſor recovers in an Action of Waſte againſt the Tenant for 
Life, He ſhall avoid the Leaſe made before the Waſte done; becauſe 
the Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 
for Life to recover the Place waſted ; which muſt bind the Leſſee for 


Tears. A Precedent Rent granted out of the Land ſhall not be a- 


voided. For if Leſſee for Life Grants a Rent-charge, and after- 
wards doth Waſte, and the Leſſor recovers in an Action of Waſte, he 
ſhall hold the Land charg'd during the Life of Tenant for Life. But 
if the Rent was Granted after the Waſte done, the Leſſor ſhall A- 
None ſhall have Judgment to Recover in an Action of Waſte, 
where the Waſte is of * ſmall Value. Yet the Law will Take Notice * Inſt. 54.a, 
of Waſte in Trees to the Value of Three Shillings and Four Pence, 39% 
and ſuffer Judgment. And many Things together may make Waſte 
to a Value, and amount to a Forfeiture. e 
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3 Inſt. 204. 
11 Rep. 49. 
3 Lutw. 116. 
1 Lev. 268. 
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2 Dilapidation or Waſte of Feclefiaſtical Places, Houſes and Build- 
ings, is a Good Cauſe of Deprivation. Some fay an Action of the 
Caſe will lye for Dil pidations. | 


By Bankrup- V. Lands and Tenements may be Loft by Pankrapey. Therefore 


1. No may be a Bankrupt, and what Act, make a Bankrupt. 2. How 
are Lands and Tenements Forfeited or Loft by Bankrupcy. 

1. A Bankrupt (from b Banque a Table, and Route the Sign of 
the Table that was fixed in the Earth) is deſcribed by our Statute 
Law; and is He or She that hath gotten other Men's Goods into 
His or Her Hands, and hides in order to deceive His or Her Credi- 
tors. But more particularly, | 


By the 13 Eliz. chap. 7. If any Perſon that hath uſed the Trade 
of Merchandize, and fought His Living by Buying and Selling in 
Groſs, or by Ret ail, Or ſhall uſe the Trade of 'a S$crivener, Receiving 


ot ber Mens Money, and doth Depart the Realm, or begins to keep 


0 


His or Her Houſe, or otherwiſe abſents Himſelf or Herſelf, or ſuffers 


Him or Herſelf willingly to be Arreſted, Ontlaw'd or Impriſen'd with- 


out Juſt or Lam Cauſe, &c. to the Intent to Defraud Creditors, 


| ſhall be deem d a Bankrupt. | See 2 * 25, 26.] 


The 1 Jac. 1. chap. 15. is to the ſame Effect: And adds moreover, 
That if any Perſon that hath uſed the Trade of Merchandize, &c. 
ſhall willingly and fraudulently procure Him or Herſelf to be arreſted, 
or His or Her Goods to be Attached or Sequeſtred, or does Depart 


from His or Her Duelling Houſe, or makes or cauſes to be made 


bei 


any Fraudulent Grant or Conveyance of His Lands, Tenements, 
Goods or Chattels, to the Intent to Defrand His or Her Creditors, or 


ng arreſted for Debt ſhall lie in Priſon Six Months or more u 


the Arreſt, ſhall be adjudged a Bankrupt. 


| The 21 Jac. 1. chap. 19. adds further, If Perſons uſing the Trade 
of Merchandiſe (as before) and Scriveners, who {hall either by Them- 
ſelves or others obtain any Protettion (except by Privilege of Parlia- 
ment) [See 7 Ann. ch. 12.) or ſhall by Petition or Bill endeavour to 
Compel their Creditors to take leſs than their due Debts, or to gain 
Time for the Payment thereof ; or being arreſted for Debt, ſball after 


| the Arreſt lie in Priſon Two Months, or more, or being arreſted for 


all be 0 * a Bonkrnpt. [See 10 Ann. chap. 15. Whereby the 


% 


a Juſt Debt of a Hundred Pounds or more ſhall Eſcape ont of Priſon, 


Clauſe of, © Being Indebted in a Hundred Pounds, and not paying 
© or anding for the [ame within Six Months after the ſame ſhall 
© Grow Due, and the Debtor arreſted, or within Six Months after 
* an Original Writ ſued ont and Notice given ; or procuriug His or 
* Her Enlargement by putting in Common or Hired Bail; ſhall be 
* adjudg'd a Bankrupt from the Time of His or Her ſaid Firſt Ar- 
© reſt; is Repealed ; And the Act of the v1 Ju. I. chap. 19. and all 


other Acts, fo far forth as they relate to the ſaid Deſcriptions of a 
Bankrupt arc made Void. | F — 
A Single Act is enough to make a Bankrupt. | 
By 


% EY 2 


- 4 * 


> Intereſt Reipnblice ne Quis re ſus male uratur. 6 Rep. 37. 


— panies, or Fiſhing Trade, ſo 


Ch.q Laws of England. 


By this Act of the 21 Fac. 1. chap. 19. All Statutes concerning 
Bankrupts Extend to Strangers Born, as well Aliens as Denizens as 
Ehectnaily as to natural Born Subjeits. And they alſo are capable 
of the Benefits allow'd to other Creditors. 


See the Notes and References upon theſe Acts. 1 Dando. Mr. 686, 
687, 688, 689, Oe. 
It is not Buying or Selling of Land, but of Perſonal Things that 
may make a Bankrupt, nor is it Buying only or Selling only, but 
Buying and Selling. Not one fingle Act of Buying and Sel ing, 
but where one gets his Livelihood by it. Such as live on their ma- 
nual Labour only, as Husbandmen, Labourers, Handy-Crafts-Men, 
are not Trades within the Statutes. But ſuch as buy Wares and Con- 
vert them into Saleable Commodities, and to get their Livelihood 
by Buying and Selling, may be Bankrupts within the Statutes; as 
© Shoemaker, Lockſmith, Clothier, Gc. But not an 4 Innk j* en 1 
for He doth not properly Sell what He Buys; but utters it at ſuch 3 Cro. 549, 
—— Rates as he thinks fit, with reſpect to Attendance of Ser- , mp 
vants, Oc. h - 2 
A Feme-Covert Sole Merchant may be a Bankrupt ; mY | 
her Husband upon that Account. EE 


and fo ſhall 


By the 5 Georg. 1. ch. 24. Perſons Dealing as Bankers, Brokers 
and Factors may be liable to the Statutes concerning Bunkrupts. 


By the 14 Car. 2. chap. 24. No Perſon Adventurers for putting 
into the Eaſt-India or Gninea Company, or the Royal Fiſhing Trade, 
ſhall be taken to be Traders within any of the Statutes of Bankrupts. 
Provided that Perſons Trading in any other way than the ſaid Com- 

be liable to Bankrupcy. 
x the 7 Ann. chap. 7. Members of the Bank of England Hall not 
be adjudged liable to the Statutes of Bankrupts. = 

B; the 9 Ann. chap. 21. 3 Georg. 1. ch. 9. Members of the South- 
Sea Compatiry ſhall not be liable to the Statutes of Bankrupt. 

| By the 5 Georg. 1. ch. 24. No Farmer, Grazier or Drover of Cat- 
tle, or Receiver-General of Taxes Granted by Parliament, fhall be 
deem'd a Bankrupt. . 

By the 6 Georg. 1. ch. 4. No Perſon concerned about Circulating 

Exchequer-Bills ſhall be liable to the Statutes of Bankrupcy. 


2. How are Lands, Tenements and Hereditaments Forfeited and 
Loft by Bankrupcy ? 5 
When a Commitkon iſſueth forth to ſome Honeſt and Wife Men 
under the Great Seal, upon Complaint made to the Lord Chancellor, 
Oc. by a Creditor in Writing, whoſe Debt amounts to the Sum of 
100 l. at leaſt, or by Two Creditors whoie Debts amount to 150 /. 
and upwards, or by three or more Creditors whoſe Debts amount 
to 200 J. and upwards, againſt any Perſon or Perſons being Bank- 
rupts, [See the 7 Georg. 1. ch. 31.] and after that Five Proclamations 
have been made for the Bankrupt to appear at the Meetings aſſign d 
by the Commiſſioners, and the Bankrupt's Trade, Ars of Bankrup- 
and his Eſtate and Debts are diſcovered by the Examination of 
the Bankrupt himſelf, his Wife and other Witneſſes, and the Credi- 

4 


_ 


6 


310 


An Inflitute of the Book Il 


ov 


rupt ſhall ny 


tors are Sworn as to the Value of their Debts, &c. according to the 
13 Elis. chap. 7. 1 Jac. 1. chap. 15. 21 Fac. 1. chap. 19. but more 
particularly according to the 5 Georg. 1. ch. 24. by which a Cerrife- 
cate of the Bankrupt's Conformity in all Things is to be made to the 
Lord Chancellor, &c. Then by Vertue of one or more of thoſe Sta- 
tutes the Commiſſioners may fell all the Bankrupt's Landi, Cc. in 
his own Poſſeſſion at the Time of his becoming Bankrupt, whether in 
Fee-ſ{imple, Fee-tail, for Life or Years, Frechold or Copyhold, to- 
wards Payment of his Debts. The Commiſſioners may fell Extailed 
Lands (except ſuch whereof the Remainder or Reverſion is in the 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall be 
good againſt the Bankrupt or his Iflue, and all in Remainder or Re- 
verſion, if the Bankrupt might cut oft ſuch Eſtate by Common Re- 
covery, or otherwiſe by any Act whatſoever. Alſo Lands, (5c. that 
came to the Bankrupt after he was a Bankrupt (if Debts due are 
not ſatisfied) may be fold in like Manner. 
The Satutes do not extend to any Lands, Cc. convey'd Bond 
Fide by the Bankrupt before He became a Bankrupt ; nor to the Lands 
Purchasd of One that is a Bankrupt, by any Act done, unleſs a 
Commiſſion to prove Him a Bankrupt is ſued forth within Five 
Years after He or She ſhall become Bankrupt. But if any Bank- 
or cauſe to be Convey d, to his Children, or 
to any other Perſon, Lands or Goods (except the ſame ſhall be 
'Transferr'd upon Marriage of any Child, [See 5 Georg. 1. ch. 24.] or 
upon ſome valuable Conſideration) The Commiſſioners may diſpoſe 


All Fraudulent Conveyances to deceive Creditors are within theſe 


thereof. 
Statutes. [See the 13 Elia. chap. 5. 27 Eliz. chap. 4. ]]] 


If a Bankrupt hath Mortgaged any Lands to another, the Com- 
miſſioners have Power to aſſign a Perſon to make a Tender and Pay- 
ment of the Money. And after ſuch Tender and Payment, They 
ſhall have Power to fell the Eſtate. Lands, Cc. whereof the Bank- 
rupt is joyntly ſeiſed may be Sold, (as to his Moiety) by the Com- 
miſkoners. | 

If a Bankrupt hath Land in the Right of his J/ife, it may be 
Sold during the Coverture. The Dower of a Bankrupt's Wife can- 
not be fold. Otherwiſe, if ſhe marries one that is a Bankrupt. Of- 
fices of Truſt which are annexed to the Perſon, cannot be fold ; but 
* Inheritance, as Keeper of a Foreſt, Warden of the Fleet, 

7c. may. 


When the Bankrupt's Lands are ſold by the Commiſſioners, They 


muſt be ſold by Deed Indented and Inroll'd in one of the Courts of 


Record at ]/eſtminſter. ” | 
By the 5 Georg. 1. ch. 24. Upon Petition, the Lord Chancellor, 


c. may order the Commiſſions, Depoſations and Proceedings there- 


por to be Entred of Record, to Enable Purchaſers under Commiſ- 
frons to make out their Right and Title to the Lands Purchaſed. 
A Copy of which Record may be — in Enodence to prove the 
Comm: {jon and Bankrupey of the Perſon, in caſe of the Death of 
ie Witneſſes, er the Loss of the Original Proceedings. 


3 | | The 


tates, to diſpoſe of the Bankrupt's Perſonal Eſtate, or His Goods and 
Chattels, which he had and was of at the Time of his be- 
coming a Bankrupt, tho' the Bankrupt ſells them in Market-Overt, 
For the Sale of the Commiſſioners ſhall have Relation to the firſt 
Act of Bankrupey. But no Debtor of a Bankrupt ſhall be in 
for paying a Debt due to the Bankrupt before He had Notice 
he was become a Bankrupt by the 1 Fac. 1. chap. 15. 

Commiſſioners have Power to Mu over Debts due to the Bank- 
rupt ; and the Aſſignees may bring Actions for the Recovery of 
them in their own Names, or Com with the Debtors to the 
Bankrupt. [See more eſpecially 5 Georg. 1. chap. 24.] If the Bank- 
rupt makes his Debts payable to other Men, are as liable as 
if they were payable to himſelf. 

The Commi or any other Perſon appointed by their War- 
rant under the Hands and Seals of the greater Part of them, may 
break open the Houſe, Shops, Warehouſes, Trunks or Cheſts of the 
ſaid Bankrupt, where the Bankrupt, or any of his Goods or his Wri- 
tings, ſhall be, or be to be, and then ſeiſe the Bankrupt and 
his Goods and Chattels, G c. and ſend the Bankrupt to Priſon. 


By the 5 Georg. 1. ch. 24. here mutual Credit hath been given 
betwixt the Bankrupt and Others, and the Accounts are unbalanced, 
the Commi ſſioners may adjuſt the Accounts, and the Balance ſhall be 
paid accordingly. [ See 3 Georg. 1. ch. 12. and the 5 Georg. 1. ch. 24. 
Where the Bankrupt ſhall not upon Notice ſurrender himſelf to the 
Commiſſioners, c. and alſo Book 3. chap. 1. Tit. Felony.] 


By the above-mention'd Statutes of Elia. Fac. 1. and 5 Georg. 1. 
The Commitſhoners (after the Bankrupt's Real and Perſonal Eſtate 


is Sold) muſt make Diſtribution amongſt thoſe Creditors who came in 


before Diſtribution, e to Contribute to the Charge of the faid Com- 
miſſion, having firſt allowed the Bankrupt Five Pounds per Cent. out 


of the Neat Produce of all the Eſtate diſcovered by him, fo as the 


ſaid Allowance is not above two hundred Pounds; or a lefler Sum, 


but not above three Pounds, where the Bankrupt's Eſtate will not pay 
every Creditor eight Shillings in the Pound. But this muſt be upon 
Certificate of the Commiſſioners and Creditors, to the Lord Chan- 
cellor, G'c. which Certificate muſt be Obtain'd without Contract or 
Security given as a Conſideration thereof. This Allowance, or any 
Privilege or Advantage, ſhall not extend to any Ban | 


_ ever, who ſhall upon Marriage of any of his Children give (when 
he was not able to pay his Debts) above the Value of 100 J. or who 
ſhall loſe in one Day the Sum of 5 J. or in the whole the Sum of 
100 J. within a Year before he became a Bankrupt, in playing at any 
Game whatſoever. [Sec 5 Georg. 1. chap. 24.] 

Aliens and Denizens, &c. may come in as Creditors upon Diſtri- 


©2Rep. 25, 
26. 
Hob. 287 


krupt whatſo- 


bution. If an Executor becomes a Bankrupt, a Legatee ſhall be re- 


lieved as a Creditor. A Surety or Bail may come in as Creditor, if 
he hath paid the Debt. One that hath a Debt ant yer payable may 
be relieved upon Allowance for Payment before the Time. But if 
one truſts a Bankrupt, after he becomes a Bankrupt, He ſhall not be 
Relieved as a Creditor. | But See the 7 Georg. 1. ch. 31. ] A 


Mort- 
gages 
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gee is not a Creditor within the Statutes, and need not contribute 
to the Charges of the Commiſſion; for He is Safe without it. So he 
that hath a Pledge of the Bankrupt's Goods before he was a Bank- 
rupt. But the Goods of another in the Bankrupt's Poſſeſſion and Diſ- 
poſal, as if they were his own, ſhall be diſtributed as the Bank- 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe that 
Attach the Goods of a Bankrupt muſt alſo come in as Creditors. 

In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 
be had unto Debts upon Judgments, Recognizances, Specialties with 
Penalties, & c. than to other Debts. But the King ſhall be preferr'd 
before a private Perſon. If the Debts cannot be fully paid, every 
one of the Creditors muſt have a Share, Rate and Rate like, accord- 
ing to the Quantity of his Debt. | | 

If the Offender happens to die before Diſtribution, yet neverthe- 
leſs the Commiſſioners may proceed to execute the ſaid Commiſſion 
concerning the Bankrupt's Lands, 'Tenements, Hereditaments, Goods 
and Chattels, in ſuch Sort as They might have done, if the Offen- 
der had been Living. But the Commiſſioners muſt Account to His 
Heirs, Executors, &c. and pay the Overplus to them, in the ſame 
Manner as to the Bankrupt when Living. [See the 13 Elis. chap. 7. 
1 Fac. 1. chap. 15. 21 Fac. 1. ch. 19. 3 Georg. 1. ch. 12. 5 Georg. 1. 
chap. 24. 7 Georg. 1. chap. 31. All which Statutes ſhall be benefi- 
cially conſtrued for the Aid and Relief of Creditors. | 

If the Commiſſion is not duly taken out, or if the Commiſſioners 

do not purſue their Commiſſion, the Party hath no other R 
Is Rep. 121. but to put in a f Traverſe contrary to the finding of the if 
fioners, that he is a Bankrupt ; and to ſay that he is not a Bankrupt. 
| [See where Commiſſioners may plead the general Iſſue, and what 
thoſe acting under them muſt plead. Dan. Abr. 694] 

If the Commiſhoners will not pay a Creditor his Ratable Part, 
He may have an Action of Debt. But Relief may be had more 
properly in Chancery. Es 


By the 10 Ann. chap. 15. No Act or Statutes diſcharging any 
Bankrupt ſhall diſcharge any Partner in Trade with the Bankrupt 
at the Time He became a Bankrupt ; nor one that was jointly Bound 
with the Bankrupt, &c. [See 5 Georg. 1. chap. 24. 6 Georg. 1. chap. 
22. 7 Georg. 1. chap. 31. For His Diſcharge from all Actions, Gc.] 
By Eſcheat. VI. Lands may be loſt by Eſcheat. Eſcheat (from Eſcheair, E/- 
ertoR-13- chicr, to fall) is when Lands fall by Accident to the Lord of whom 
"Iu they are holden; as for want of Heir General or Special, or for Fe- 
bony of his Tenant, whether the Judgment is beeauſe of Outlawry, 

or to be Hang d. Corruption of Blood makes the Eſcheat to the 
Lord upon Attainder of Felony ; becauſe the Eſtate cannot Deſcend. 
But In Treaſon it is a Forfeiture to the King. [See of Eſcheats in 
Treaſon, Felony, ©c. under the Title Forfeitures, Book 4. chap. 5.] 


By Difſeiin, VII. Lands may be Loſt by Diſſeiſin, Abatement and Intruſion. 
— 29 is a wrongful putting out of him that is actually ſei- 
gcc. ſed of a Freehold. [Se the 32 H. 8. chap. 33.] An Abatement is 
diInſt 277. when a Man dieth ſeiſed of an Eſtate of Inheritance, and between 
cr doth Enter. „ 


b zu the Death and Entry of the Heir, a 
4 


— 


— 
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Ch. 4. Laws of England. 

ſiom is when Between the Death of Tenant for Life and the Entry 
of the Heir a Stranger doth Intrude. An Entry alſo upon the 
King's Poſſeſſions is call'd an Intruſion. 

A Deforceament not only Comprehends Theſe Three before-men- 
tion'd; but a Deforceor is alſo where any One Holdeth Land where- 
unto Another hath Right by Deſcent or Purchaſe. [See of Fines, 
Chap. 3. ante.] 

A Diſcontinuance taketh away an Entry only; but is always 
by Wrong. [See Book 4. chap. 3.] 

An Uſurpation is when a Stranger preſents to a Church, and His 
Clerk is inſtituted, as before Obſerved; [ See — 2. ante. ] or It 
* * 1 unjuſtly Uſes — F — 5 . 

1 A Purpreſture (Pour pris, an Incloſure) is generally when i r Inſt. 38, 
DRE a ET On ons 
Highways, Gc. by Encloſure or Building ; endeavouring to make 
— See Of Nuſances, Book 3. 
chap. 3.) 1 8 


Thus have I ſhewed How Eftates in Lands, Tenements or He- 
reditaments may be Divided, How Acquired, and How 'They may 
be Forfeited or Loft. 8 . ws 


CHAP. v. 
Of Eftates in Goods and Chattels Perſonal. 


y (a French Word ſignifying Goods) are All Goods of Egates in 
Moveable or Immoveable that are not Freehold ; and may Goods and 
be either Real or Perſonal. The Word Bona includes them Both. Perg 
Real, which concern the Realty, or Lands and Tenements, as Guar- 11o&.118b. 
dianſhips, Leaſes of Lands, (5c. for Years, or At Will, The Intereſt Noy's Max. 
in an Advowſon for one Turn, Intereſts by Starute-Merchant, Staple, *** > 
Elegit, &c. Of Theſe I have already Treated. Perſonal, as Gold, 
Silver, Plate, Jewels, Im 


plements of Houſhold, and All Moveable 

whatſoever, Cattle of all Sorts, Corn ſown upon the Ground 

(becauſe It comes not without Induſtry, and any bo given by Will, 

or forfcited by Outlawry) Deeds, An Apprentice for Years, (5c. Theſe 

are call d Goods and Chattels Perſonal, becauſe ' belong imme- 

diately to the Perſon of a Man; and becauſe when they are wrong- 

fully detained, there is no other way to recover them than by a Per- 

ſonal Action. 1 But Charters or Evidences concerning Freehold, or Dyer 5. 

Obligations, or Deeds, being Things in Action, are not rly com- Sn. 33 
under the Words Goods and Chartels. ® Yet Writings Ney 'n Mas. 

pawn'd for Money Lent are faid to be Chattels. 50. 

The Ownerſhip of a Perſonal Chattel is call'd a Property ; And 

then 6 and Chattels, whether »Noy's Max. 

Real =o 


— 
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Real or Perſonal; as to be Seiſed of a Frechold. For no Eſtate of 
* Inheritance or — __ — gw Chattels. 
Nep.). © One may Have an Abſo/zte or a Property. 2 
"RPO as in Hens, Geeſe, Ducks, Peacocks, nbd gp iq 
Finch. 176, are Fere Natura, as Wild Beaſts, Fowls of the Air, Fiſhes of the 
— — Deer, Conies, Hares, Ge. And One 
, 252, may have an abſolute Proper'y in Things of a Baſe Nature, as Ma- 
En fung. , 
Hounds, Greyhounds, and Spaniels. But it is not Felony to 
ſteal Them; tho an Indicement may be preferr'd for a Treſpaſs, or 
an Action brought for Damages for taking Them Away. A gal. 
fied Property and Poſſeſſory is only for a Time, and may be obtained 
By Induſtry, as by Taking Creatures Fra Natura, and them 
Tame; and then we have only a in them fo long as They 
remain Tame, and do not regain their Natural , and Have 
not a Cuſtom of Returning. Of theſe Felony ma 
Or ſuch a may be obtained by Reaſon 
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Place in Things wild By Nature; as of Young Hawks that are in 

may be committed. 'And for theſe the Owner of the Soil ſhall 

Have Action of "Treſpaſs, if * are — when OE | 

Or a Qualified Property may be — by Raſen 97 Privilege . 

a Park, Warren, c. But one cannot bring an Action for I 

For one Hath no Real Property in Them, tho they Belong to Him 
account of His Privilege for His Game and Pleaſure. 


my Ground, of Young Pidgeons in the Neſt. And of theſe Felony 
Fly. [See the 11 H. 7. chap. 17 

and fay His Deer, His Conics, Hares, Pheaſants, Partridges, Ge. 
a Nn 2 


are VT 


ren, It is Lawful for Any One to Take them. [See of Larceny 
cnc Rn 2 ffn 2 In Poſſe ſſom, 
Property is either of Things in Po or Action. 6 
either Generally when no other can Have Them from me, or with 
me, without my A& or Default ; or egiary, when frame ether hath 
n alſo in Another as 
well as in the Owner; as By Bailment, i. y of 1 
to a Carrier, to an Innkeeper to ſecure G 
Goods Pledzed or Pawned; By Goods Granted — ; 
Things Diftraind ; by Golds add cr Leaks cur the © Tome, 
Cc. In Action, By an Intereſt to Sue at Law either for the Things 
Themſelves or Damages for Them, as for Debts, Wrongs, Gc. 
hefe — in Pofſeſſn « or "opt one may Ha 


CHAP. 


—v— Es 
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CHAP. VL 


How Eſtates in Goods and Chattels may be Acquired, 


(vix.) 4 4s.» ative, 2. By Gift, 
a 0 


3 5 2 5 598 


2 6. By Adminiſtration. anc. Bacon's Ele- Ele may be Ac- 
ments, &c. 72] quired, &c. 


IL the Prerogati . 
8 83 Trea — Waigi 


Aer es As alſo of | 
— 5. OI 


By Gift. 3 
Here by Gift, the T of Things Immoveable (as Lea 
for Years Gr. and of Things del 0 gy, 


iage. [See of Herband and Wife, Book 1. chap 


tor to the Executor. [See Of an Executor, infra. ] 
All Chattels Real [But ſee 29 Car. 2. chap. 3.] or Perſonal may . Perk. 57 
be Granted or Given without Deed, except in ſome ſpecial Cafes ; 0 230 
and « free Gift is good without a Conſideration, bh if te & 
r General Gift of all one's Goods without 

tee i by ng ag 


other Things of Neceſſity, as Bedding, 
may Reaſonably be ſuſpected r 
cc. And tho there may be a true Debt owing, &c. a Gift of All 
one's Goods in Satisfaction of the Debt, &c. is void againſt other Cre- 
ditors, (5c. tho good againſt the Giver, His Executors or Adminiſtra- 
tors. For tho C 
may not be done Bond Hide, as the Statute of the 13 Elis. chap. 5. 
does require. [See the Statute in the Section Who may Purchaſe and 
Convey, = 1. ante. ] By giving all one's Goods there ſeems to be 
a a ſecret Truſt r 
with the Donor in reſpect of His Poverty, Up a oo ob oe 
other for His Benefit or Uſe, to be in Poſſeſſion, Oc. And therefore 
—_— TC RS. Satisfattion of a Debt, let it be 


Sſ2 made, 


K n 


ä — 


» Doloſus verſatur in Generalibus. 3 Rep. 80. 
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made, 2 Public Manner before Neighbours, and not in Private. 


2. Let the Goods and Chattels be Appraiſed to the Full Value, and 
A. - Satisfaction of the Debt. 3 | After the Gift let the 


Donee take Poſſ;ſow of them; for the Continuance of the Poſſeſſion 


in the Donor is « Sign of a Truſt. 
[See the 3 H. 7 . chap. 4. Deeds of Gift, of Goods and 


Chattels made in Truſt to the Uſe q the Grantor ; and fee the 13 
Eliz. chap. 5 
upon Condition. 


4 
t A Gift may be 
[See Of Election under Title Grants, chap. 3. ante.) 


By Sale. 


m. 

n 
FH 
;Noy's Nen. may be without a Conſideration; * but a Sale can never be without 
Bacon; Ele, à Valuable Conſideration. [ See Of Bargain and Sale of Goods and 
73> Chattels, chap. 3. ante.] A Man may fell his Goods at any Time, 
3 for Debt; there is a Truſt betwixt 
moy fone Ge Snack © 


Condition than « Felon or Trafror, who may ſell his 
9 and 


his! aintenance. * or Forfeiture in High Tre 


» Noy'sMax. you do not pay me 


88. 3 it is no — 


for M I may keep Him till I am paid. 
my Stable after Sold Him, hor wad] ny bbs fat 
. I may notwithſtanding have an Action for my ny be- 
cauſe the Property was in the Buyer. 


By the 29 Car. 2. chap. 3. No Contratt for the Sale of Goods, for 
Ten Pounds or upwards, ſhall be Good, Except the Buyer attually 
receives Part of the Goods Sold, or Gives ſomething in Earneſt to 
bind the Bargain, or in part of Payment, or ſome Note thereof in 
Writing be made and Signed by the Party to be charged with the Con- 
tract, or 0 their 1 therewnto lawfully authorized. 2 


— 


* Dona 8 ſunt ſemper Suſpicioſa. 3 Rep. $6. 
— 5 — Inducunt Suſpicionem. Ibid. 


— us eft Diſponere. 2 Rep. 71. ) Rep. 6. 
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Aion ſball be brought Agreement That i 

within the Spe of — the mae of - 
unleſs the Agreement upon which ſuch Afton ſhall 

in Writing, and Signed by the Party to be 


Agreement is for Wares Luder Ten Pounds, and 
delivered within the Year, it is void, unleſs put 
tho Earneſt be given, by the laſt part of the Statute. 
Agreements that are not to be performed within a Year, if no 
Time is uncertain, (as to pay a Sum at the Day 
hey are good notwithſtanding the For it 
to the Contrary but that the Payment may be within 


to 


y are fold in 
Fair or Market. [See Of Remedies without Suit, Book 4. 
chap. 3. — under the Tit. Cunvitiam and Attain- 


Neceſſary to ſhew, 1. hat is a Teſtament, and By Teſta- 
2. Who may make a Teſtament; 3. What is an went 
— 4 What is a Legacy; 5. How a Teſtament may be made 


1.7 A Teftament (Teſtatio Mentis) is a Voluntary and Juſt Diſpoſi- ” Terms of 
tion of what One would have to bo 1 pine —— 
 1Inft. 322. b 


of an Executor. 
A Teſtament is either Mitten or Nuncupatioe. A Written Teſta- 
ment is not only ſuch as I have before of in the 3d Chapter 
(more properly call'd a Deoiſe of Lands and Tenements,) but it is 
that Teſtament concerning Goods and Chattels, which at the Time 
of making thereof is committed to J/7izing. Signing and Scaling is 
not neceflary to this Sort of Teſtament, for it may be made Good 
by Proof, without it. A Nazczpative Teſtament, or Will, is when 
the 'Teſtator doth by Vord of Mouth only declare his Will concern- 
ing his Goods and Chattels (for Lands cannot paſs by Words) before 
a ſufficient Number of Witneſſes, who after His Death put into Wri- 
ting what the Teſtator Order'd in His Life-time. ¶ See the 29 Car. 2. 
chap. 3. infra.] . 1 
No Teſtament is of any Effect till after the Death of the Te- Lit. 168. 
ſtator ! Last. 112. b. 


* Omne Te ntum Morte Confummatune eſt. 1 Inſt. 322. b. 4 Rep. 67. 
Voluntas Teſtatoris Ambulatoria eſt uſque ad Murtem. 1 Init. 112. b. 4 Rep. 67. 
In Contractibus Benigna, Ir Teftamentis Benignior, in Raſtitutionibus Benigniſſi- 

ma Iuterpretatio Facienda eft. Ibid. and 3 Inft. 241. Ts | 

W 


. 
—— 


— 


318 J Inflitue of the Book II 


— 


ſtator. For One may alter and make Void His Will at His Pleaſure; 
and He may make as many New Teſtaments as He pleaſes ; but the 

Laſt Teſtament only ſhall ſtand, the Reſt being Revoked by the 

« Perk. 479, Laſt. Yet a New * Publication of the Firſt Will does Revoke the 
— Laſt that was made. When the Laſt Teſtament is known, it ſhall 
— yu. the Meaning of the Te- 


| tor. 
»Weſt.Symb. A Þ Cadicil (Codicillus from Codex a Book, a Writing) is a Su 
Part.1.9-636- plement to a Will, adding what is Omitted, or Altering, he 
or Explaining ſomething in it. It is the ſame with a Teſtament, 
except e me of an Executor ; and ex- 
cept that One may leave behind him only one Teſtament, but as ma- 
ny Codicils as He pleaſes. The Codicils muſt be Annexed to 
the Teſtament (On.) and the Executor muſt Perform All of 


If the Teſtament or Codicils are kept from the Executor, He 
may force the Party Detaining Them to Deliver them up by 
he Eecclefiaſtical Law, and Recover Them in the Spiritual 
By the 29 Car. 2. chap. 3. No Will is Writing concerning 
Goods and Chattels, or. any Perſonal Eftate, nor any Clauſe — 
of, ſhall be Repealed or Altered by any Will by Word of Mouth on- 
ly, except the ſame be in the Laife-time of the Teftator committed 
to Writing ; and after the Writing thereof, Read unto the Tefta- 
tor, 2 1 by Him, and proved to be done by three Witneſſes 
at t ſt. | RE, | | 
And no Nuncupative Mill ſball be good, where the Eftate Bequeath'd 
Exceeds Thirty Pounds, that is not proved by the Oaths of Three 
Witneſſes at leaft that were preſent at the making thereof, ſome of 
them to be hidden to bear Witne(s by the Teftator in bis laſt Sickneſs, 
in his own Houſe, or where He had been Reſident for Ten Days; en- 
cept ſurpriſed by Sickneſs from Home and Dying before He returned. 
[See the 4 & 5 Aun. chap. 16. infra. 
A Nuncupative Vill ſhall not be proved by the Witneſſes after Six 
Months, except the Subſtance thereof were committed to Writing with- 
in Six Days after the Making of the ſaid Will. Neither ſhall any 
Probate of a Nuncupative Mill paſs the Seals of any Court till four- 
teen Days after the Deceaſe of the Teftator ; nor be prov'd till Pro- 
ceſs hath firſt iſſued to call in the Widow, or next of Kin, to Conteſt 
the ſame, if they pleaſe. 5 3 | 
The Vill of Soldiers and Mariners at Sea, in Actual Military 
r me Diſpoſe of their Perſonal Eftates, as before the making 
1. 's | | 
By the 4 & 5 Ann. chap. 16. Witneſſes that are good Witneſſes at 
Trials at Common Law be Deemed good Witneſſes to prove 4 
Nuncupative Will, or any Thing relating thereunto. 


2. Who may make a "Teſtament ? 


in 8. All Perſons (the © King and all his Subjects) may Make their 
Don. hs Teſtaments, except as An A Infans Male under Fourteen 


712, 51. — Years 
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Years of Age, an infant —— under Twelve van, (or as others 

ſay) under Eighteen Years of Age, cannot make their Wills of Goods 

and Chattels. But an Infant of the Age of Eighteen may make a 

Teſtament of his Goods and Chattels, and Conſtitute Executors. Yet 

Sometimes Wills are made by Infants of Fourteen Years of Age, and 

the Common Law Will not intermeddle. A Woman-Covert cannot 

make a Teſtament of Goods and Chattels without Her e Husband's * Perk. 55! 

Conſent and Licence firſt obtained. Yet if the then Diſpoſed of any ft, 

Thing, The Legatce hath it rather of the Gift of the Husband. But Hh 

of Goods that ſhe bath as f Executrix ſhe may make an Executor g b, b. 

— Husband's Conſent, or ſhe may make her Husband Part $658 
| 1 Roll. Abr. 
FIf a Woman maketh Her Will before Marriage, taking Huſ- 8.81 

band and Coverture at the 'Time of Her — — — 

termand of it. 

Heats, Lamaticks (except in the Time of their Lucid Intervals) 

Non Compos Mentis, or Thoſe that Have not a 8 Sound, Perfect and 5 6Rep. 23. 

— br (for It is not ſufficient that the Teſtator hath a 

emory) An Alien Enemy, Perſons Convicted and Artainted, Re- 

——— Convict, Corporations cannot make a Teſtament. An b O- of \ 4 | 
la in a Perſonal may make a Teſtament of His Goods, 30% 
and deviſe His Lands. He who is himſelf an Executor, 49 


away by Will his Goods, Chatte ls 3328 which He 


Executor, the Property not being altered m by Payment of 
His own Money, (5c. Yet if He Hath Proved t! Wall The make 
a Continuation of the Executorſhip ; and His Executor ſhall have 
the Goods, Chattels and Credits as Executor to the firſt 'Teſtator. 
But He may Give Them By Word or Deed in his Life-time. An 
Adminiſtrator of a Term cannot Deviſe it, tho He may fell it in 
His Life-time. For the Deviſe doth not take Effect till His Death; 
and immediately upon His Death the Law veſts it upon the Admi- 
utero ro an. os, of the Inteſtate. [See Of the Intereſt 
of an Executor infra] "The Teſtaments of Excommunicate Per- 
ſons, Hereticks, Inceſtuous Perſons, Sodomites, Libellers, Cc. are 
Good. For the Statutes of 32 & 34 H. 8. enable them to Deviſe 
Lands. [See Of a Deviſe, chap. 3. Ante. 


By the 4 K 5 W. & M. chap. 2. Perſons inhabiting, or Thoſe who 
how y Goods within the Province of York may by their Laſt Wills 
ſe of all their Perſonal Eftate. | See 2 Ann. chap. 5.] 

"- the 7 & & W. 3. chap. 38. Any Perſon Reſidiug, o& Main 
Goods, in the Principality of Wales may make His Will thereof, 
and Diſpoſe of Them to His Executors or Others as He ball think 
fit; notwithſianding the Cuſtom By which Widows and Children 
claim a Reaſonable Par. [See Danvers's Abridg. Tit. Cuſtoms of 
London, 311, 312.] 


3. What is an Executor? 

An | Executor is He To whom the Execution or Performance of ese 
Another Man's Will is committed after his Death. He may 14 1 
mount e « e Appomament. Where there eee Fc Noy's Max. 
mount to a Direct Appointment. Where there is h no Executor, Finch 16 
baggy, = rly ds Head ing. Land was not originally 168, 
> That ll may be Don in fag ter 


1 
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without making an Executor. He that appoints the Executor is 
call d the Teftator. If an Executor is only named by the Teſtator ; 
and nothing given away in the Will to any other, Yet it is a Teſta- 
ment. | 

Wes L All that are capable of making a Teſtament are capable 


übe, to take Account. But ſome that cannot make a "Teſtament are 
* 1Koll. Abr. Capable of Being Executors. An Mayor and Commonalty may 
915. be Executors. (O,) An Infant iz centre ſa mere, or in His Mo- 
ther's Womb, may be an Executor. But when he is Born He can- 
not A& as ſuch till Seventeen Years of Age. And therefore the Or- 
77 inſt 335- dinary muſt Grant © Adminiſtration durante minori etate till that 
r Age. A Woman Covert may be alſo Executor. P So an Excom- 
municate or Outlaw d Perſon, or Attainted, or Alien, (5c. But Popiſh 
Recuſants Convict cannot be Executors. | See 3 Fac. 1. chap. 2 
Nor Thoſe that execute an Office, (5c. after They have neglected 
or Refuſed to take the Oaths mentioned 13 V. 3. ch.6. 1 Georg. 1. 
chap. 13. Nor Artificers exerciſing or Teaching Their Trades in 
Foreign Parts. [| Sce 5 Georg. 1. chap. 27. and Of Forfeitares, 


Book 4. chap. 5.] 

pt fe that may make one Executor may make Two, Three or 

5:7. more; but all of them in the Eye of the Law are but one Execu- 
By or To any One of them, 


: Roll. Abr. tor. In which reſpect Moſt Acts done 
* are Acts done By or To all. 35 
An Executor may be made To a fixt Time, upon Condition, (as 
if the Executor will find Sureties to perform the Will) or to fome 
: certain Part of the Eſtate, or to ſome Certain A. OT, 
1 Intermeddling with the Goods of the Deceaſed is not an 
X's Max, Acceptance of the Executorſhip to make one chargeable as Execu- 
102, 103. tor. As if One does an Act of Charity or Humanity by Locking up 
the Goods of the Deceaſed that they be not Waſted; or if He does 
Bury the Deceaſed and Sell His Goods to do it; or if one does Take 
away His Own Goods that were in the Houſe of the Deceaſed; or 
uſe ſome of the Goods of the Deceaſed in the Neceſſary Occafions 
of the Family; or take the Goods By Letters ad Colligendum, 5c. 
Theſe Acts will not amount to an Acceptance of the Execu:orſhip, 
if the ſpecial Matter is pleaded. - ; 
When an Executor Hath Accepted the Executorſhip, He cannot 
* Vaugh.182. gu it Over. He may Accept or Refuſe the Executorſhi 
NE: But as an Executor, after He Hath once Refuſed the Executorſhip, 
t9Rep.z7, can never afterwards intermeddle ; fo after He hath once legally Ac- 
38. cepted it, He can never aſter Refuſe it. For He cannot Accept and 
Refuſe too. So if an Executor is cited by the Ordinary to Prove 
the Will, [See 21 H.8. chap. 5.] and He appears and refuſes to Prove 
the Will, He cannot afterwards Accept and Intermeddle with the 
Eſtate. Thus it is where there is but One Executor. But where 
« Perk. 485- there are Many Exccutors named, and All are cited and ſome of 
2 them only Appear and Refuſe the Executorſhip, and afterwards One 
, 2” of the Executors Proves the Will and Takes Him the Execu- 
torſhip, This Sufficeth for Them all; and They that did Refuſe 
may at any 'Time joyn with Him or 'Them, and intermeddle with 


Rep 37- the Eſtate, as well as any of the Reſt. And If the * Acting Executor 
Act 


— — 


102. 


an Executor, The Surviving Executors may 


For 


Ch. 6. Laws of England. 32 I 


For their Refuſal before the Ordinary is void in this Caſe. But 

where Al Refuſe, no one can ever after come in and Prove the Will. 

For the Teſtator now dies Inteſtate and without an Executor; ſo that 

the Ordinary may Grant Adminiſtration cam Teſtamento annexo, or 

y Sequeſter the Goods in the Mean Time till the Adminiſtration is ? 9 Rep 33, 

Granted. 39 
In Caſe where one Accepts and all the Reſt Refuſe, He muſt Bring 

Action in all their Names, and One may Releaſe the Action; for 

the Poſſeſſion of the One is the Poſſeſſion of all of Them. But an 

Action muſt be brought E againſt him or Them that Act or Admini- * Perk. 485 

ſter; and He that firſt Cometh ſhall firſt Anſwer. [See the 9 Ed. 3. 3? * 

Lat. 1. chap. 3. 21 H. S. chap. 4. and Of an Eftate in Lands Deci- Finch. 294, 
fed to Executors, Ante. Chap. 1.] = OY 

Regularly One Executor cannot ſue the other at Law, but He ecutor, ch. g. 
may have Relief in Equity. 

An Executor of his Own * Jorg is he that is neither Executor Terme of 
nor Adminiſtrator, and yet Acts as an Exccutor ; as when he takes in- yo kr bag 
to his Hands the Goods of the Deceaſed and Converts them to His tor. 
own Uſe, and alters the Property by Gift, Sale, Oc. tho He had ? Rep 31, 
Letters Ad Culligendum Bona Defuntti ; for the Ordinary Himſelf 3 Rep. ;; 
has no Power To give or Sell them; Or if he delivers the Goods of 9 Rep 39 
the Deceaſed to Creditors or Legatees in Satisfaction of their Debts X27 **** 

or Legacies; or receives any Debt due to the Deceaſed, and gives 

a Releaſe for the ſame; or Releaſes any Debt due to the Deceaſed 
before It is paid; or pays any Dcbt due from the Deceaſed, except 
It be with his own Money. So that if a Man dieth Inteſtate, and a | 5Rep- 53, 
b Stranger taketh the Inteſtate's Goods and Uſeth Them, He is an 
Executor of his Own Wrong; and muſt be ſued as Executor. For 
no one can be an Adminiſtrator of his own Wrong; no Action lying 

againſt an Adminiſtrator By Common Law. [See the 31 Ed. 3. 

_ chap. 11.] But If there is a Legal Executor that hath Proved the 
Will, or if a Legal Adminiſtration is Granted before the Stranger In- 
termeddled, A Stranger cannot be an Executor of His own Wrong, 

but is a Treſpaſſer againſt the Executor, &c. and Creditors may 

have their Remedy againſt the Lawful Executor, &c. Yet, though 

there be an Executor or Adminiſtrator, If the Stranger takes the 

Goods and Claims to be Executor by Paying and Receiving Debts, 

there He may be charged as Executor of his own Wrong by fuch ex- 

preſs Adminiſtration. But all Lawful Acts which he doth as Exe- 

_ cutor of his own Wrong are good; and He muſt Anfwer only as far | 

as he Acts. An Executor of his own Wrong cannot © Retain for j rey. 30 i 

His own Debt againſt another Creditor; becauſe then The Cre- 

ditors would ſtrive amongit Themſelves to ſeize the Goods of the 

Teſtator. : 


By the 43 Eliz. chap. 8. F any Perſon ſhall obtain Any Releaſe 
of a Debt, or Goods or Debts of an Inteftate, By Fraud, and 
not upon Valuable Confideration, He ſball be charg'd as Executor of 
His own Wrong, ſo far as the Value of the Goods or Debts jo obtain d | 
ſhall amount. Howbeit, He ſhall be allow'd ſuch Reaſonable De- | 
duftions as other Executors or Adminiſtrators ouzht to Have. 


Ss | Sce 
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See 30 Car. 2. chap. 7. Touching Exccutors or Adminiſtrators of 
Executors in Their own Wrong; and the 4 & 5 V. & M. chap. 24. 
Touching Executors or Adminiſtrators of Executors or Adminiſtra- 
tors, who ſhall Waſte the Goods of the Teſtator or Inteſtatc. See 
the 25 Ed. 3. Kat. 5. chap. 5. | 

This is the Deſcription of an Executor. Let us fee what is 

His Intereſt; and What are A et.; His Power; His Office and 
Duty. 5 
Plowd. 28 . * The 4 Intereſt of an Executor ariſes at Common Law By 
2 Vertue of the Teſtament, which is Temporal, and which Gives Him 
103. All the Chattels Real and Perſonal of the Teſtator, which are like- 
Neve Max. wife Temporal. For the Probate of the Ordinary is only a Confir- 
| 158. 209.4, mation. The Law gives him not only Thoſe in Poſſe ſion, as © Lea- 
_ 488 (es for Years, and Charters and Evidences concerning them, Arrears 
s, of Rent due at the Death of the Teſtator, Grants of next Advow- 
ſons and Preſentations of the Teſtator's Inheritance becoming void 
in his Life-time ; Corn Cut or Growing, Gc. where the Teſtator had 
ſuch an Eſtate as might in Probability have continued till the Corn, 
c. was Ripe; (as where the Teſtator had an Eſtate for Life of An- 
other or in the Right of his Wife, Oc.) Gold, Silver, Jewels, Plate, 
Houſhold-Stuff, Cattle, Implements of Husbandry, Apprentices for 
Years by Cuſtom, (5c. but alfo Thoſe Things that Lye in Action as 
Rights and Intereſts upon Judgments, Statutes, Recognizances, Ob- 
ligations and Bonds, and all other Debts due to the Teſtator (if 
They are not Bequeath'd) becauſe on the other Hand the Law ſub- 
jects the Executor to every Man's Claim and Action, which He had 
EY againſt the Teſtator for the fame. For this Reaſon the Executor is 
*11vft.209.b. ſaid to be the Teſtator's f Aſſignee, and to Repreſent the Perſon of 
* * 9. the Teſtator. But for Perfonal * Wrongs done by the Teſtator to the 
Noy's Max. Perſon, Goods or Land of another, He doth not Repreſent Him; be- 
"I cauſe Perſonal Actions Die with the Perſon. [But See 13 Elis. 
chap. 10. where Grantees of Goods ſhall be liable to the Succeſſor's 
Suit in the Eccleſiaſtical Court for Dilapidations, as if they were 
Executors or Adminiftrators.] But after All that hath been ſaid 
concerning the Intereſt of an Executor; If one makes His Will and 
appoints an Executor and gives Him 10 J. or no Legacy, nor makes 
any Diſpoſition of the Refidze of His Perſonal Eſtate after Debts 
and Legacies paid; This Reſidue ſhall not go to the Executor, but 
ſhall be Diſtributed among the neareſt of Kin to the Teſtator, or 
their Repreſentatives. For the Teſtator is eſteemed to die inte- 
ſtate as to that Reſidue; and therefore an Adminiſtration ſhall be 
granted quoad the Reſidue. 
[See of Anceftor and Heir, Book 1. chap. 6.] 5 
The ie of the Teſtator muſt have her Wearing Apparel, which 
is Neceſſary and Convenient for one of her Station and Character. 
See of Husband and Nie, Book 1, chap. 6.] And the Heir ſhall 
»4Rep. 63, have the ® Glaſs Windows, the Wainſcot that is F d by Nails or 
25 Screws, Furnaces of Lead or Braſs Faſtened to the Walls, or in the 
Ney Max. Ground, Lead fix d to the Houſe, Doors within or without that are 
197. Hanging, Locks, Keys; tho' the Executor hath the Leaſe for mou 


1 
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of the Houſe. Alſo the Heir muſt Have the i Trees, and the ů Deeds 11 Rep.49, 
belonging to the Inheritance. Hy 1 
2. Of Aſſets. [See of Auceſtor and Heir, Book 1. chap. 6.] Þ 3 Rep 2- 
All Thofe Goods and Chattels which belonged to the Teſtator at 6 Rep. 47+ 
the Time of His Death in any part of the World, and which do come 
to the Hands of the Executor, ſhall be ® Afr; (from the French » Terms of 
ea, enough) or Sufficient Goods and Chattels to make the Exe- nr 


| Eutor chargeable (as far as the ſaid Goods and Chattels Extend) to 1 Inſt. 374 b. 
a Creditor or Legatee. If a Stranger takes Goods out of his Pofſef- Roy Max. 


fion, Yet they are Aſſets in his Hands. Aſſets in the Hands of one 
Executor are Aſſets in the Hands of all the Executors. But fuch 
Things as are not Valuable, or not to be fold, (as * Preſentation * 1Inft. 338.2. 
to a Church actually void, c.) ſhall not be Accounted Aſſets. The 
Goods of Other Men in the Hands of the Executor ſhall not be Aſ- | 
ſets. ® If the Cattle of the Teſtator do Breed after his Death, the » office of 
Young ſhall be Aſſets. So Wool Growing on the Sheeps Backs, Executor, 


* 


the M 


the Lands are only Deviſed to be Sold, the Money and 
of the ſaid Lands ſhall not be accounted Any of the Teſtator's 
Goods. [Sce the 21 H. 8. chap. 5. Office of Executor, econtra. 
chap. 6. Fett. 3. pag. 105, &c. and See Of an Eſtate in Lands 
 Deviſed to Execmtors, Ante chap. 1.) Alſo all Goods and Chat- 
tels, Debts, c. that are Recovered by the Executor By Action, 
after the Death of the Teſtator, ſhall be accounted Aſſets; but 
not before they are Recovered. For If the Executor do never 
Recover, or Get a Debt into His Poſſeſſion, he ſhall never be 
charged; 4 provided he Hath uſed His utmoſt Endeavour to Reco- 1 Rep 98. 
ver it, and cannot do it. Damages alſo Recovered for Goods Office of Ex- 
taken away in the Life of the Teſtator ſhall be Aſſets. [Sce 4 Ed. 3 
3. chap. 7.4 f If an Obligee or Creditor is made Executor, the Lit. 192. 
Debt is Aſſets; but he may pay himſelf before any other in E- I- 
qual or Inferior Degree. If the Obligee or Creditor makes the Ofieg ef tx. 
Obligor or Debtor Executor, It is a Releaſe of the Debt even in ecuror, ch. 2. 
the Caſe of an Infant. [See Of Releaſes, ante, chap. 3.] But His P. Nit Abe 
Debt ſhall be Aﬀets for ſo much to other Creditors, t if there IS 920, 921, - 


not Aſſets beſides. u If an Executor of his own Jromg, To whom 5 Rep: 3e. 


Twenty Pounds is owing, doth ſeize Goods to the Value of Twenty 

Pounds, intending to pay Himſelf a Debt of that Value, This ſhall 

be Aﬀets in his Hands to make him chargeable to any Creditor or 
Legatee, as hath been hinted before. If he alters the Property of 

any Thing belonging to the Teſtator, as By Laying down ray * 

Money in Lieu of it, It belongs to him. If one Recovers againſt an 
Executor a Juſt Debt of an Hundred Pounds, and the Executor 

* s for Sixty Pounds; he ſhall not be allow 'd a Hundred » 8 Rep. 132, 
Pounds to Defraud Creditors. | „„ 
Tho a Plantation be an Inheritance, yet, Being in a Foreign » ventr. 338. 
Country, It is a Chattel to pay Debts, and a Thing that is Teſta- 


the 29 Car. 2. chap. 3. A Eftate for the Life of Another, 
be Aſſets in the Hands of the | + eats And Truſts 
Tt 2 in 


Goods of Chattels Mortgaged to the Teſtator, and not Redeem d. 
oney wherewith It was Redcemed, ſhall be Aſſets P But * 5 Rep. 34. 


> 
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in Fee-fumple ſhall be Aſſets iu the Hands of Heirs. [See Dancers's 
Abridg. Tit. Aſſets. 577-] 


% Rep. go, * Aſſets ſhall be always intended, till the Executor Alledges the 
94 Want of them in Excuſe. 

After all the Debts and Legacies are paid, That which Remains 

: Plowd. 525, belongs to the Executor by Vertue of his Executorſhip. But the 

26. Intereſt which the Executor hath as Executor in the Goods of the 

— Teſtator before Probate of the Will, and Before ſuch Payments, 


— is Different from the Intereſt which every one hath in His own 
4 FE 9 Rep. ** Proper Goods. For then an Executor, as Executor, cannot By 
| — Will Give away the Goods. But His Executor alſo ſhall be Exe- 
1 cutor to the Firſt Teſtator. | Ore, Of a Mere or Nude Exe- 
\ 


| cutor. | Neither can the Goods which a Man Hath as Executor 
» Dyer 185, be liable to pay his own Debts. But if an Executor Þ Alters the 
18). Property from the Teſtator to Himſelf, by Paying a Debt to the 
Value of fuch Particular Goods nam'd by Him, or © By paying 
© 5 Rep. 31. the Rent and Receiving the Profits of a Leaſe, or Part of the 
Profits receiv d equal to the Rent, the Goods and Profits receiv'd 
are His own. „ 3 | 1 
| @ Plowd.277, 3. The 4 Power which an Executor Hath is wholly by the Will. 
:78. 280. And therefore He may Releaſe an Action, Debts or Duties, or Do 
Rep. 38. any Thing as Executor before the Probate of the Will, if He after- 
1 Inſt. 292.b. wards Proves it. But before Probate He cannot Bring Actions for 
1 Roll. Abr. Debts, &c. due to the Teſtator, for He muſt Shew the 'Teſtament 
Noy's Max. Proved under the Seal of the Ordinary, at leaſt when he gives His 
103. Declaration. He may Take the Goods and Chattels to Himſelf, 
or Give Power to Another to ſeize them for Him. Yet he cannot 
make a Teſtament of the Goods He Hath, as Executor, before the 
Property is Alter'd, as hath been faid ; neither can Executors make 
a — 1 of the Goods amongſt Themſelves till the Property is 
Alter | $ 
* Rep zi, An © Infant Executor after Seventeen Years of Age, hath as much 
29. Power as another Executor of Full Age. But He is diſabled to do 
#0 wy. _ any Thing to his own Hurt; and therefore If he Releaſes a Debt be- 
N fore he Receives it, The Releaſe is void; tho' it might have been 
Good upon Payment. And if an Infant before Seventeen Years of 
Age Aſſents to a Legacy before the Debts are paid, The Aſſent is 
Void; or if he do any Act that Will be a Deoaftavit, or a Waſting 
of the Goods, in another Executor of Full Age, it ſhall not Bind 
Him. He cannot fell a Leaſe for Years, which he hath as Executor, 
before = is T wenty-One Years of Age. If he does, ſuch Sale ſhall 
be void. 5 
' ; Rep.27 Af Feme-Covert Executrix may Do any Lawful Act which Ano- 
ther Executor may Do. But ſhe cannot Prejudice Her Husband by 
Releaſing a Debt before it is paid, by Aſſenting to a Legacy before 
the Debts are paid, c. Yet the Husband may do it. 
If the Goods of the Deceaſed are kept from the Executor, He may 
ſuc for Them in the Spiritual Court, or at Common Law. [ See the 
s Lit. 69. 33 H. 6. chap. 1.] * It one ſeis d of a Meſſuage in Fee-fimple, Fee- 
tail or for Life, hath Goods in the Houſe, and makes His Executors 
and dies; His Executors ſhall have free Entry, Egreſs and Regreſs to 
3 . Carry 
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Carry the Goods out of the Houſe (to whomſoever It does belong) in 
a Reaſonable Time. 5 

One Executor may fell ab Leaſe for Years, and the Sale ſhall bind * Rol. Abr, 
the other. 924+ 

4. The Office and Duty of an Executor is. 1. To Bary the Te- 
ſtator in a Decent Manner according to his Rank and Character, but 
with Regard to His Eſtate left after Debts paid. For Funeral Ex- 
pences that are Unreaſonable ought not to be Allow'd out of the 
'Teſtator's Eſtate. Whatever the Executor lays out Extravagantly, 
If there is not enough to pay Debts, He muſt Bear it at his own Ex- 

| i If they are Reaſonable and Neceſſary, Funeral Charges Pr. and 
muſt be Allow'd before Debts and Legacies. 2. The Executor ought Stud. Dial. 2. 
to make an Judentory, i. e. a Schedule Containing a True and Per- — 
fe& Deſcription of all the Goods and Chattels of the Deceaſed at the 9:6. 
Time of His Death, with their Value, and of all Debts due to Him. 
And this Inventory ought to be made and Appraiſed in the Preſence of 
the Executor by Two or More of the Creditors, or Two of the next 
of Kin, or in their Default By 'Two or More of the Neighbours or 
Friends to the Deceaſed ; [Sce the 21 H. 8. chap. 5.] and then the 
Executor muſt Deliver the fame upon Oath to the Ordinary; unleſs 
the Ordinary Gives him Time to bring in the Inventory, or upon 
Good Cauſe Diſpenſes with it. Until the Inventory, is made and 
Brought into the Office of the Ordinary, It ſhall be preſum'd that the 
Executor Hath Aſſets to pay all the Debts of the 'Teſtator. 3. The 


_— 


Executor mult k Prove the Will before the Ordinary, either in Com- * Perk. 486. 


mon Form by His own Oath, or By Witneſſes beſides His own Oath, ? Na. - 
if any that Have Intereſt call Him to do it. And tho' a Will is Pro- 
ved in Common Form, yet the Executor may afterwards be forc'd To 
Prove it again Per Teftes by Thoſe that have a Right to Queſtion it. 

A Caveat is frequently enter d into the Regiſter's Office againſt the 
Probate in Common Form. When the Will is Proved either in Com- 

mon Form or Per Teſtes, It muſt be Exhibited in the Office belong- 
ing to the Ecclcliaſtical Court to be kept by the Regiſter; and a Co- 

py thereof in Parchment is to be delivered to the Executor under the 
Ordinary's Seal; which Copy in Parchment ſo ſealed is called the 
Probate. But it is rather the Certificate of the Probate. [See the 

21 H. 8. chap. 5.] One may Prove a Will before the Ordinary which 


contains Goods and ! Lands; tho formerly a Prohibition uſed to be ':Ventr. 207. 


Granted as to the Lands. If there is a Deviſe of Lands and Tene- Nef. 23. 

ments of Frechold in the Teſtament, It is proper alſo to Prove the 

Will by Witneſſes in the Court of Chancery. The Probate of the 

Will with reſpect to Goods and Chattels is Neceſlary ; for tho as to 

Freehold Lands Deviſed, It is not at all material to Prove the Will 

before the Ordinary, Yet as to Goods and Chattels It is Neceſlary 

To give the Executor Power to bring Actions, ® and to Confirm Roll. Abr. 

the Acts which He did as Exccutor before Probate. If all the Goods . 

of the Deceaſed (under which 1 comprehend ® Specialties, as Bonds, o. 

Statutes, Cc.) (Onare, Of a Leaſe for Years) be within the fame = Dyer zog. 

Dioceſs wherein the Teſtator liv'd and died, The Executor muſt Ar g — 
e it before the Biſhop of the Dioceſs, or his Commillary. or be- 

— the Archdeacon, or his Official, according as the Champ ofation has 


deen made with the Biſhop, or as Preſcription Directs. But ſome- 


times 


S 
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* Perk. 491, times the Executor hath been Driven to ſhew How an Archdeacon, 
95 &c. hath Power to Prove a Will ; whereas the Power of the Biſhop 
or his Commiſſary will be allow'd of Courſe. Debts without Spe- 

cialty are to be accounted Goods in that Dioceſs where the Debtor 

lives. [See Car. 92.] If all the Goods and Chattels lie in a Pecu- 

Hluar Juriſdiction, then the Will ought to be Proved before him that is 

y 1 cro. 78, Judge of the Peculiar. P If fome Part of the Goods is in a Dioceſs, 
* and Part in a Peculiar of the fame Dioceſs, There muſt be Two ſe- 
veral Probates. (O.) But if the Goods are within Two Peculiars 

* x Lev. 78. within the ſame 4 Dioceſs, then the Will muſt be Proved be fore the 
Archbiſhop of the Province. And fo before the Archbiſhop, If there 

are Bona Notabilia, i. e. If the Teſtator had Goods and Chattels at 

the Time of his Death of the Value of Five Pounds, or more, lying 

in Another Dioceſs beſides that wherein he lived and died, [See the 

& 5 Ann. chap. 16. Concerning the Wages, c. due to Perſons 

Gr Work done in the King's Yard or Docks, &c. and fee of the 

* 5 Rep. 73. Prerogative Court, Book 4. chap. 1.) In ſome Places * Lords of Ma- 
9 Rep. 37- ors Have the Probate of all the Wills, of their Tenants within the 
Manor by Cuſtom Time out of Mind. Therefore It is to be obſer- 

ved, that if Probates of Wills or Letters of Adminiſtration are 
* g Rep. 31, Denied in the King's Courts, and thereof an Iſſue joyned, It ſhall 
©4231, be tried by a Jury, and not by Certificate of the Ordinary; becauſe 
|? this Power of the Ordinary was not originally of Eccleſiaſtical Cog- 


nizance. 


By the 31 Ed. 3. chap. 4. Biſhops ſhall reftrain their Officers from 
Taking Exceſſive Fees for Probates of Teftaments, in pain to Have 
Them Indifted before the Fuſtices for Extortion. 

By the 21 H.8. chap. 5. The Fees for Probate of Teftaments are 
Limited. And the Ordinary may Convene Executors To Prove the 
Teftator's Will and to bring in an Inventory. [See 3 Inſt. 149, 150. 

4 Inſt. 336. And See the 22 ( 23 Car. 2. chap. 23. For Fees * the 


Probate of a Will of a Seaman or Soldier. And See infra. 
By the 23 H. 8. ch. 9. 4 Man is not to be Cited ont of His Dio- 
ceſs, or Peculiar Furiſdittion, To Prove a Mill, or to take Letters 
| of Adminiſtration, unleſs there are Bona Notabilia, (5c. 4. It is the 
Hob. 250. Executor's Office and Duty to Pay Debts and Legacies. A * Bond 
z Ventr. 358. or other Security for Payment is to be accounted Payment. All 
Debts muſt be paid before Legacies. In Payment of Debts this Or- 
der muſt be Obſerv'd. After the Charge of the Funeral, Inventory, 
Oppoſition by a Caveat and the Probate, the King is to be prefer d 
* Office of for His Debts due upon * Record and Specialty. Then the Forfei- 
—_— ,. tures for not Zurying in Woollen are to be Allow d out of the Eſtate 
1 Roll. Abr. of the Deceaſed before any Statute, Judgment or other Debt or Duty 
927, Whatſoever. [See 30 Car. 2. 1 3.] All Money due for Letters 
Elm. 81, to the Poſt-Office ſhall be paid before any Debt due to a Private Per- 
ad Way: 66 ſon. [See 9 Ann. chap. 19. ] Afterwards Debts due to Private Perſons 
; 4 fa 60. upon * J udg ment againſt the Teſtator in any Court of Record, with- 
5Rep. 28, 29. Out any Conſideration of Firſt or Laſt. [But ſee the 4 & 5 V. & M. 


Oficeof Ex- chap. 2c. ] Yet then amongſt Judgments, He that firſt ſueth Execu- 
> &c. tion ſhall be prefer d. But before Execution It is at the Election of 
Contr a, the Executor to Pay whom He will firſt. Then Y Statutes or Re- 
: 1 73% coguizances, Thoſe Forfeited before Thoſe that are for Performance 


22. ; of 
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of Covenants, (Fc. not Broken, otherwiſe amongſt Statutes and Re- 
cognizances The Executor may give Precedency, as he pleaſes, be- 

fore Exccution. Then Debts due for 2 Arrearages of Rent upon * Office of 

Leafes, Oc. in Writing (tho ſome ſay upon Parol Leaſes too) bc- _— [Che 

cauſe It favours of the Realty in regard of the Profits received. For 210/411. 

the Leſſor may Diſtrain and pay himſelf whether the Executor will 2 Ventr. 184. 

or no. Then Debts due upon * Specialties, as Obligations, Bills Pe- Flem 31. 

nal, or Single Bills ſeal'd without Penalty. Laſtly, Debts due upon 3 Lev. 263. 

Bills or Notes Unſealed or Verbal Contract; for there is no Diſſe- Office of 


rence betwixt Notes and Shop-Books, &. Some prefer a Debt due — 


before Debts due upon Shop: books. In ſueh an Action where the Te- 3 8 88, 
ſtator might wage his Law, the Executor is not bound to Pay. 39, go. 
Therefore they are not chargeable in an Action of Drbe; as They 
may be in an Action of the Caſe, where no Wager of Law is al- 
low'd, except in Detinue. | 

Note, That amongſt Debts that are of Equal Degree, The Exc- 
cutor may always Pay © himfelf firſt ; but an Executor of his own «plows. 543- 


Wrong cannot Retain, as before-mention'd. And Thoſe Creditors Officeof Ex- 


that firſt Commence Their © Suit are to be paid firſt, ( Ow.) if not 25% K 
"Thoſe that firſt get Judgment and Execution againſt him. Thoſe « 5 Rep. 30. 
Debts that are Due are to be paid before thoſe that are not Due, : B ggg 
or before Thoſe whoſe Day of Payment is to Come. BS as 
Yet (notwithſtanding what hath been ſaid Concerning the Com- chap. 10. 
mencement of Suit firſt, and Thoſe whoſe Day of Payment is to N 


Come) Executors will ſometimes Confeſs Judgment Preſently to a i Roll. abr. 


Friend for his Debt (for He is not bound to ſtand Suit ) and Plead 926, 927- 
Dilatory Pleas to a Stranger's Debt, that his Friend may be firſt paic . 
upon Execution. But if Judgment for a Hundred Pound is fuffered 
to Stand to an Agreement, and the Plaintiff f Compounds for Sixty, g Rep :;;. 
The Judgment for the whole Sum will not be Allow'd to keep off 9Rep. 110. 
other Creditors, as beforc-mention'd. If no Suit is 'The Exe- 
cutor may make a Voluntary Payment of the whole Debt to any 
one Debtor in Eaual Degree, tho he hath no Aſſets left to Pay unto 
another any Part of His Debt. Debts due to the 3 King otherwiſe : ofice of 
than by Matter of Record, as for Sale of Timber, Amerciaments in Exeeutor, 
His Courts- Baron. (5c. are like the Debts due to a Subject. [But Sce | Roll ate. 
33 H. 8. chap. 39. ] The ſame Order throughout is to be obſerved by 923. 
Executors of Executors. If the Executor pays in any other Order, 
He muſt pay the Debts of a Higher Degree out of His own Eſtate, 
if he Hati not Aﬀets to pay all the Credirors. After all the Debts 
are paid in ſuch Order as directed, The Exccutor mult pay Lega- Pr. & Stud. 
cies. And herein the Exccutor may prefer | Himſelf if any Legacy Pak» 
is Given to Him, tho' there is nothing left to Di charge the Other Le- S Rep. 1 36. 
gacies. Afterwards He may pay what Legacies he pleaſes firſt ; tho? 9 Rep. $8. 
there is not Enough to fatisfy all the Legatees; or he may pay to 83. 
Each of the Legaters a Part of their Legacies in Proportion with the i Plow. 544. 
Otl.erLegitces, if there i: not Enough to pay Every One His whole Ofen ef Ex- 
. his is the faireſt Way. For it is not here as in the , Ke. 
Cafe of Debts due from the Tiſtator. The Fxccutor may not know 2 Vent. 
the Number of the D-bts; and therefore ſhall be Allow'd to pay 338, 365. 
Thofe which come to | its Knowledge frſt. But here the Legacies 


for d Wages of Servants, that are within the Statute of »1 Koll. Abr. 
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*9Rep. 39, Executor muſt paſs his ® 4ccornt before the Ordi 


 Exeeutor.h: Goods, as if It were for His own 


aa Ee 
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' Office of are all known, as ſoon as the Will is 


Executor, 
ch.19. p. 317: 


Book IL 
open d. But if there is a | Speci- 
fick Legacy, or any particular Thing given iz Specie, as a Leaſe, 
a Horſe, a Silver Cup, Cc. This muſt be Delivered accordingly be- 
fv a other „if there are Aſſets. If there is enough to 
Pay all 2 Legacies, They muſt be all Paid. If one Binds Him- 
ſelf and His Executors in an Obligation, Cc. to Perform a certain 
Thing, and in His Will Gives Divers Legacies and dies, leaving 
Goods only ſufficient to pay this Obligation when it is Forfeited, 

Roll. Abr. This Obligation ſhall be no Bar to the Legacies; ® becauſe it is Un- 
certain whether It may Ever be Forfcited. The Executor therefore 
» 2 Ventr, - > be make a Delivery upon Condition (viz.) a To Return the Legacy 
Obligation, &c. is Ever forfeited, and the Penalty Recovered. 


TN. Debts, or more above Debts, the Le- 
r [See of a Legacy infra. 


By the 29 Car. 2. chap. 3. No Executor or Adminiſtrator ſhall be 
charged on a Special Promif to Anſwer Damages out of His Own 
Eſtate, wnleſs ſome Note thereof be in Mriting, and Signed by the 

Party to be charged, or (ome other By Him Authorized. 5. The 


the Goods and Chattels of the 'Teſtator. 'The Inventory ſhews what 
is His Charge, and the Account muſt be his Diſcharge for ſo much 
as he can prove to be laid out in the Payments for Funeral Charges, 
making the Inventory, Probate of the Will, Debts and This 
Account will Diſcharge him of all Suits in the Spiritual Court, but 
en bits of Sake as Crmmen Low. For there Each 
Particular „ [See the 31 Eg. 3. chap. 1 1.] 


Dy tbe 1 2. chap. 17. Exceutors maſt not be calld to an Ac- 

count ex 

Sythe - -p7 An Action of Account lies againſt 
the Executor, or Adminiſtrator of a Guardian, Bayliff, Receiver, &c. 
And the Auditors ſhall examine the Parties upon Qath; and fhull 

be Allouw'd as the Court ſhall Fudge Reaſonable by the Party on 

whe Side the Balance ſhall be 


office of If one maketh P Overſeers i in His 's Will, They Have no Power to 
chat p13, Execute the Will, or to intermeddle with the Goods. They may 
zu Give Counſel and Advice; and If Executors will not be prevail'd on 

to Do Their Duty, the Overſeers may Complain of in the 
Spiritual Court. 

»5Rep. 1 133 Laſtly, If an Executor does Jaffe or Miſemploys he Eſtate of 
N 12 the — or Sells the Goods of the Teſtator at an Under - value, 
vaſtavit. tho by Submiſſion to Arbitrators, or does not * bo aw m_ 
Noy's Max. Directs Him in the Man 2 14 

855 be paid, or By not obſerving the Righ Payment, _—_— 


ice cf 
. any Thing By Negligence or Frand or His Truſt, it is a De- 


be ar e e 


» Office of vaſtavit Return'd by the Sheriff De Bonis Propriis, upon His own 
( Debt. * Where there are 
ib abr. many Exccutors, The Fraud or Negligence of One ſhall not be 


et 4 _ Charge- 


con's 


Elem. $1,82. 
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upon the Reſt. If the Waſting Executor Dies, * His * Office of 
Executors or Adminiſtrators are Chargeable. See the 4& 5 V. & 1M. . 
chap. 24. Concerning Executors or Adminiſtrators of Executors who contra. © 
ſhall Waſte the Goods of the Teſtator or Inteſtate prout ſupra] But Noll. Abr. 
It is not ſo with Adminiſtrators; For they have but 2 yy 
which muſt be Executed by all join'd together. 
7 Of Legacies. | 
f A Legacy is a Particular Bequeſt or Gift of Goods and Chat- * Terms of 
tels to One or More by Teſtament. In ſome Cafes a Bequeſt of eta. 
Lands, Cc. may be call'd a Legacy. Some are incapable of Ta- lf. 33. 
king by Legacy. [Sce the 3 Fac. 1. chap. 5. 13 V. z. chap. 6. 
1 Georg. 1. chap. 13. 5 Georg. 1. chap. 27.] He to whom the Legacy 
is Given is called the Legatee or Legatary. There is a Difference « Noy Mts 
where the Property of the Thing is Given, and when the Lie of it 31, 99, 185 
only is Given. For a Man may give the Uſe of his Plate, &c. to 
One for Life, Remainder to another. But if the Plate was given 
for Life or for an Hour, A Remainder to another would be Void, 
and the Legatee may Diſpoſe of it. But if he does not diſpoſe of it 
He in Remainder ſhall have it. (O.) [See of an Eftate in Remain- 
der, chap. I, Ante. | | | | 

Legacies are not recoverable at Common Law, but in Chancery 
or the Spiritual Court. But if an Executor Promiſes that in Conſi- 
_ deration of Forbearance to fue for his Legacy, he will pay the Le- 
gacy at ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. The Common Law taketh 
Notice of the Aſent of the Executor to the Legacy, and doth give 
Him Time to conſider of the Value of the Goods, and State of the 
' Debts, that He may ſafely pay a Legacy without Danger to His 
on Goods, as a Waſter. Therefore the * Aſſent or Agreement of = Perk. 5--. 
the Executor is firſt to be obtained before any Legacy can be taken. '* Rep-49- 
Until then, the Legatee may not meddle with the Legacy, becauſe f Roll Ab. 
(I fay) the Executor is to pay Debts before Legacies. And this is 5:8. | 
the Reaſon why no y can be Transferr'd to the Legatee with- Eicon $3 
out the Conſent of the Executor. Nay, a Specifick Legacy or fome © 
8 Thing given in Specte, as a piece of Plate, &c. cannot be 

aken without his Aſſent. For elſe by ſuch Legacies the Teſtator 
might give All his Goods away to Defraud his Creditors. Y Where 5 Rep. 95, 


a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a as FOR 


Leaſe for Years is Bequeath'd to one for Life, or ſo many Years as 1 Inf. 111. a. 


One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Jacon's 
ſhall be Effectual to Him in Remainder. If the Legacy is given to 
the * Executor himſelf, it ſhall come to him as Executor, except *:5 Rep. 47. 
He chooſe to Take it as Legatee. For the Law Gives Him His E- 
lection. When There are many Executors, The Aſſent of One is 
Sufficient to Transfer the Property to the Legatce; and *One Execu- Perk. 572, 
tor may take His Legacy without the Aſſent of his Co-Exceutors; 
for One may Releaſe, c. And if there is not Sufficient To pay 
Debts, He only that Aﬀented ſhall Anſwer of His own proper Goods, 
An Executor may Aſſent Before and After Probate. An d Infant * 5 Rep. 20. 
Uu Exe- C0. 719. 


3 


— 


Quando Duo Jura Cuncurrum in Und Perſond, Item eſt ac fi Eſent in D. 
ven. 7 Rep. 2. 14. 
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Executor before Seventeen Vears of Age, or Feme-Covert, cannot 

Bind Themſelves by their Aſſent. But the Husband's Aſſent is fuf- 

ficient where His Wife is Executrix. An Adminiſtrator Daramte 

minore atate of an Executor cannot Aſſent to a Legacy (Ov. 
If an Executor will not Aſſent, He may be compelled in a Court 

of Equity or the Court-Chriſtian to pay the Legacy. 

od. az. There may be an Aſſent © Implied as well as Expreſs. For if a 
4Rep. 28. Horſe is Bequeath'd, and one offers to Buy Him of the Executor 
Himſelf, and he Directs Him to Go to the Legatee to Buy Him, or 

if the Executor Himſelf offers the Legatee Money for Him, &c. 

This is an implied Aſſent, and Sufficient. And if the Executor doth 
once Declare His Aſſent to the Legacy, The Legatee may take it, 

tho the Executor Revokes his Aſſent afterwards. For by the Af 

ſent the Property was veſted in the Legatee. The Aſſent of the Exe- 

*1Inft.r11.a, Cutor is not needful in a Deviſe of 4 Lands by one ſeized in Fee- 
ſimple, if He Deviſeth the ſame in Fee, in Tail, for Life or Years, 

as Hath been ſaid. 1 g 

For the Recovery of a Debt or ſuch like Thing in Mion, Given 

by way of Legacy, it is the Beſt way to make the Legatee Execu- 
tor as to that Debt, (5c. Otherwiſe He muſt Have a Letter of At- 
*1 Ventr. 39. torney to ſue in the Executor s Name. Note, That one cannot Re- 
leaſe a © Debt or Duty by His Will. ad 
F — Rep. 51. If a Legatec dies before the Teſtator, the Legacy is loſt. But If 
3%%½%ſ r the Teſtator dies, and there is a f Time Limited for Payment of the 
Legacy, and the Legatee dies before that Day, His Executor ſhall 

Have the Legacy; for the Legatee had a Preſent Intereſt, tho the 

Time of the Payment was in futuro. Otherwiſe, If a Legacy is Be- 
queath d to one 4# ſuch a Time, and He dies before that Time; for 
then the Legacy is Loſt. 3 F . 
When a Wife is made Executrix, with Lagoon to the Children, 

and She Marries again; at the Inſtigation of the Husband, She fre- 
6: Ventr. quently will endeavour to Diſcounts Maintenance and Education. 
353. But this was not Suffered in the Chancery fo as to diminiſn the Prin- 
cipal Sum. For — 11 . = Children. = Yeta 

Sum of M aid for inding out a Child to be an Appren- 

RE AT be Bas | 5 | | 

5. A Teftament is Void. 1. Where the Perſon was Incapable to 

make a Teſtament for want of Diſcretion; for want of Liberty, as 
Women-Covert ; for that one is a Criminal, as Traytor or Felon ; 
or By Reaſon of ſome Legal Impediments, as an Alien Enemy,Gc. 

2. By making of a Later Teſtament; tho the firſt was made irre- 

S Rep. $2. vocable; h for a Teſtament is of its own Nature Revocable. 3. 
 * Cancelling that which was made. [See 29 Car. 2. chap. 3. and ſee 
I ho may make a Teſtament, Arte.) . 


By the 9 & 10 W. z. chap. 4. No Seamas's Will contained in the 

ſame Inſtrument with a Letter of Attorney ſhall be Good in Law, 

It remainsthat I ſhew How Goods and Chattels may be Acquired 
' Terms of by Adminiſtration. ; 
the Law, v. | | 

adminis 1144 iaifratics is the Management (committed By the Ords 
2 nf. 397: nary in Writing under Seal, for It cannot beGranted by Word of — 
4 | ws ot 


tion. 
By Admini- 
gation. 


. 
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of the Goods and Chattels of One that dicth Inteſtate, by making 
no Will at all, or by not appointing the Exccutor in His Will, or 
where the Executor Refuſeth to prove the Will. It relates to the 
Time of the Inteſtate's Death. He or She to whom the Manage- 
ment is Commi tod, is cali'd the Admini ſtrator or Adminiſtratrix. 
They have but an * Authority, becauſe they have nothing to their $ Rep 1335 
own Uſe. [But fee the 31 Ed. 3. chap. 11. infra.) 
Concerning Adminiſtrations it may be enquired, 1. By bom an 
Adminiftration is to be Cranted. 2. To hom it ought to be Grant- 
ed. 3. What is the Intereſt of an Adminiſtrator. 4. His Power. 
5. His Duty. 6. How an Adminiſtration may be Rervoked. 

1. An Adminiſtration is to be Granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 
Party, whoſe Goods are to be adminiſtred, lived at the Time of 
His Death. But a Judge of a Peculiar ought to l ſhew in His Grant ' 1 Cro. 791. 
how He hath Power to grant it. Regularly He that ſhall have * Cto. 55% 
the Probate of a Will ſhall have the Grant of the Adminiſtration 
when the Party dicth Inteſtate, or without Will. And if there are 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch a Caſe is to be granted, (vis.) By the 
Archbiſhop of the Province. So that what hath been faid before 
concerning the Right of Granting Probates of 'Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Admini- 
trations. The Law is the fame in both Caſes as to Hcaa Notabili a. 
See Of the Office and Duty of an Executor, ante, and of the Prero- 
gative Court, Book 4. chap. 1.] In the Time of the Vacation of a 
Biſhoprick, the Guardian of the Spiritualties may grant the Admi- 
niſtration. [See the 43 Elia. chap. 8. An Act againſt Fraudulent 
Adminiſtrations of Inteſtates Goods. ] 

2. An Adminiſtration muſt be granted To ſuch a Perſon as the Law 
directs ; fo that the Ordinary, (5c. cannot Refuſe to grant Admini- 
ſtration, where a proper Perſon applies to Him; nor can He ® Re- „g Rep. 40. 
voke it where it is legally Granted. But it may be granted upon 
Condition. It may be Granted to an Alien, and He may have Ad- » 6 Rep. 19. 
miniſtration of Leaſes as well as of Perſonal Things, becauſe He hath * Cro. 683. 
them in another's Right, and not to his own Uſe. 


By the 31 Ed. 3. chap. 11. here One dieth Inteftate (with a Miu 
cubere no Executor is named; or where the Executor refuſeth, as well 
as when He dieth without Will) The Ordinaries ſhall de pute the 
next aud moſt Lawful Friends of the Inteftate to adminiſter His 
Goods ; which Deputies ſhall have an Action to demand and Reco- 
ver the Debts due to the Inteſtate in the King's Courts, to enable 
them to adminiſter, &c. and ſhall anſwer alſo in the King's Courts 
to Others, To whom the ſaid Iuteſtate was Bounden, in the ſame 
Manner as Executors ſhall anſwer ; and ſhall be accountable to Or- 
dinaries as Executors are in Caſe of a Teſtament. 


This Act gave Power to Ordinarics to grant Adminiſtrations ; 
which They could not do before. For Originally the K 


ag uſcd * 9 Rep 38, 


and for Advancement of their Wives and Children, or next of Blood, c. 
where there was no Wife or rr afterwards this Truſt was 1 Lev. 133. 
'u3 Com- 
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Committed to the Ordinaries. But no Power was given to Ordina- 

ries to Sell or Diſpoſe of the Goods either to his own Uſe, or the 

Uſe of any other, tho' the Goods were in Danger of Periſhing ; but 

only to the Uſe of the Deceaſed, as to pay his Debts, &c. [See 

Meſt. 2. chap. 19. and the Expoſition thereof 2 Inft. 397, 398.] Nei- 

ther could the Ordinaries bring Actions for Recovery of the D-bts of 

the Inteſtate ; tho' an Action lay againſt them at Common Law, or 

their Committees, by the Name of Executors, if they intermeddled 

18 Rep. 133 with the Goods, and would not pay the Debts. P After Poſſeſſion of 
z Inſt. 398. the Goods they might have an Action of Treſpaſs for carrying them 
4 9 Rep. 38, away; or before Poſſeſſion ſue for them in the Spiritual Court. 4 But 
> Yo. 398. Now by this Statute of the 31 Ed. 3. there are Six Alterations 
| made; Three as to the Ordinaries, and Three as to the Admini- 
ftrators. As to the Ordinary. 1. The Ordinary is Compelled to 

grant Adminiſtration. 2. He muſt grant it to the next of Kin, not 
attainted of Treaſon or Felony, &c. for they muſt be the next La. 
ful Friends. 3. The Ordinary may appoint the Adminiſtrators. Un- 
der the Word Ordinary, Commillaries, Archdeacons, Officials, and 
other Eccleſiaſtical Judges are comprehended for this Purpoſe with- 
in the Meaning of the Act. As to Adminiſtrators. 1. The Admini- 
ſtrators have by this Act a greater Intereſt in the Goods, G c. than the 
Ordinary ever had ; nay, as abſolute Property in the Goods and 
Chattels as Executors have. 2. Adminiſtrators ſhall Recover the 
Debts, and have all Actions as Executors may have. 3. Admini- 
ſtrators ſhall anſwer to Actions in the fame Manner, as Executors, 
and be accountable to the Ordinaries. EY R 


V the 21 Hf. 8. chap. 5. In Caſe any Perſon dies Inteftate, or the 
Executor Refuſes to Prove the Teftament, the Ordinarics ſhall Grant 
Adminiftration of the Goods of the Perſon Deceaſed to the IVidow of 
the ſame Perſon Deceaſed, or to the next of Kin, or to Both, as the 
Ordinary ſhall think fit ; taking Surety for the true Adminiſtration 
thereof. And in Caſe where divers Ferſons Claim the Adminiftra- 
| tion as next of Kin, which be in equal Degree of Kindred to the 
Perſon Deceaſed, The Ordinary hath Eleftion to accept any One or 
More making Requeſt, or where but One or More of them, and not 
All, being in equal Degree, make Requeſt, The Ordinary may ad- 
mit the Widow, and Him or Them only making Requeſt, or any One 
of Them, at His Pleaſure. Ho 


As to the Vie or IWVidew this Act hath altered the 31 Ed. z. 
chap. 11. And as to the next of Kiz, where an Executor refuſes to 
prove the 'Teſtament, the Statute ſuppoſes that ſuch an Inteſtate's 
Intent was to prefer the Kin. But if He makes a Reſiduary Legatee, 
That Preſumption is taken away. In that Caſe the Reſiduary Lega- 

tce ſhall have the Adminiſtration, who is to have what remains af- 
Hob. 250. ter Debts and Legacies are paid. An Adminiſtration Durante Mi- 
1 Ventr. 219. yore AÆtate of an Executor is not within the Statute, or of Neceſſity 
2 Lev. 36. to be granted to the Widow of the Teſtator, nor Adminiſtration 
Pendente lite. | See infra.) So that now the Law is ſettled thus as 

to Adminiſtration upon the Goods of Inteſtates. It muſt be granted 

4 Rep. 51. I. To thef Husband of the Wife's Goods and Chattels, as of a Leaſe 
3 for Years. 2. To the Wife of the Husband's Goods and Chat- 


Shower's tels. But an Adminiſtration may be granted to the „ 


Rep. 351. 3 
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fore the Widow ; and a Reſiduary Legatee ought to be preferr'd * 1 vertr. 
before the Widow in an Adminiſtration cum Teffamento anne. 218, 
If there is no Husband or Wife Living, then, 3. To the Children, 
Sons or Daughters. 4. If Children die firſt, To the Father, or Mo- = ; Rep. 46. 
ther, if the Father is dead. And if no Pather or Mother, thcn 
5: 1 4 I or 1 4 1 whole Blood. 6. To Brother or Siſter 
the) Blood; y are all next of Nin in equal Degree. , g,1e, 
And if none of the Half Blood, then 7. to the next of Kin, Uncle, 22 = 
Aunt or Couſin. And if none of theſe defire the Adminiſtration, 
then 8. * To a Creditor. For want of all theſe, 9. To any other - Bacon“; 
Perſon or Perſons, at the Diſcretion of the Ordinary. Or the Or- Elem. 80. 
dinary may Ex Officio grant to a Stranger Letters * Ad Culligendum . Dyer 236. 
Bona Defuncti, or to gather up the Goods of the Deceaſed. Or the 8 Rep. :35. 
Ordinary may take them into his own Hands, to pay the Debts of? FF 3%. 
the Deceaſed in ſuch Order as an Executor or Adminiſtrator ought 98. ; 
to pay them. But He, or the Stranger who hath Letters ad Col/j- i Ventr. 350. 
gendum, cannot Sell them, without making themſelves Executors of 
their own Wrong. The Ordinary hath only an Authority, and no 
ſuch Power himſelf ; and therefore he cannot give that Power to a- 
ny other. Adminiſtrators (as hath been ſhewn) derive their Power 
only from Statute. | | py 
If one hath made a Will, and after the Death of the Teſtator the 
Executor does prove it, and then d dies Inteſtate, the Ordinary muſt » Rall. Abe. 
grant the Adminiſtration of the Goods of the Teſtator (Not admin;- 907. 
fired by the Executor) to ſome other Perſon. This is call'd an Ad- 
miniſtration De Boni non, Cc. (viz.) Non Adminiſtratis. | See the 
17 Car. 2. chap. 8. Where an Adminiſtrator De bonis non, Oc. may 
ſue out a Scire facia on a Judgment after a Verdict recovered by an 
Executor or Adminiſtrator. Þ] 
Where an Executor Rãuſes to prove a Teſtament, Adminiſtration 
muſt be granted cum Teftamento annexo, or with the Vill annexed 
to the Adminiſtration, to the next of Kin, (5c. 
Where an [yfant is made Executor, Adminiſtration muſt be grant- 
ed cum Teſtamento annexo to his Guardian, or next Friend, Dau- 
rante Minore tate. But the Adminiſtration ceaſes when the Infant 
is © Seventeen Years of Age. And if an Infant Executrix before Se- 5 Rep. 2g. 
venteen Years of Age taketh Husband of full Age, the Adminiſtra- ? 77: 3. 
tion preſently ceaſeth. ä - 
I an Infantis Entituled to an Adminiſtration of the Goods of an 
Inteſtate, Adminiſtration ſhall be granted to another Durante Mi- 
are tate, till He is of full Age, i. e. One and Twenty. Becauſe a 
Minor cannot enter into a Bond with Sureties to adminiſter faith- 
fully as required by the 22 C 23 Car. 2. chap. 10. Before that 
Statute the Adminiſtration ceaſed at Seventeen Years of Age. An 
Adminiſtrator Darante Minore tate may bring Actions; but He 
cannot fell any of the Goods of the Deceaſed ; unleſs it be upon 
„as for the Payment of Debts, Cc. or for fear the Goods 
ſhould periſh. He cannot let a Leaſe, if the Grant of the Admi- 
niſtration is Special, as ad opus, commodum & utilitatem Execntorts 
Derante Minore ætate, & non aliter, &c. But if the Grant of the nn. 
Adminiſtration is general without ſuch Reſtraint, Such an Admini- ,.;" © 
ſtrator may Let Leaſes, &c. But methinks this is a nice Diſtinction; 1 Kol. Abr. 
and ſurely in the firſt Caſe He might Let Leaſes 4 during the Time 28. 


1 Cro, 718, 


that He is Adminiſtrator. | OQuære.] Aa 119, 
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An Adminiſtration may be granted by the Ordinary Darante Ab- 
ſentia extra Regnum, or Pendente Lite; and it is as good as an 
Adminiſtration Darante Minore tate. 


By the 21 H. 8. chap. 5. The Fees for Letters of Adminiſtration 
are Settled, with a Penalty for Extortion. (But there is no Proviſi- 
on in the Act in Caſe the Goods of an Inteſtate amount to Forty 
Pounds and Upwards.) Nothing is to be taken, if the Goods are not 
above the Value of Five Pounds. [ See 3 Inſt. 148, 149, 150. ] 

3 22 & 23 Car. 2. chap. 23. No more ſhall he demanded up- 
on the Adminiſtration of the Goods of Seamen and Soldiers than Five 
Shillings (except the Eſtate is of the Value of Twenty Pounds or 
More) upon Penalty of Ten Pounds. 

By the 9 & 10 W. z. chap. 41. For Adminiftration Granted to the 
Wife or Children of any Scamen, Dying in Pay of His Majeſty's 
Navy, no more ſhall be taken than one Shilling for the Seal, Writing 
or Suing forth of the ſame (unleſs the Seaman's Goods and Chattels 

amount InP Pounds) pon Penalty of Ten Pounds to the Par- 

ry Grieved. Gs 


3. An Adminiſtrator by Virtue of His Adminiſtration hath tereſt 
in all the Chattels Real and Perſonal of the Inteſtate, and in all the 
Goods and Chatteis, either in Poſſeſſion or Action, in like manner as 
an Executor in the Goods of the Teſtator deceaſed. And all theſe 
Goods and Chattels which belong'd to the Inteſtate at the Time of 
His Death, and which come to the Hands of the Adminiſtrator, ſhall 
de Aſſets, or ſufficient Goods and Chattels, to make him charge- 
able to the Creditors, as Executors are to Creditors and Legatees. 
© 2 Inſt. 398. © Before They come to his Hands he is not chargeable. 
„ Abr Note, That by Cuſtom of the City of Loudon * if a Contract is 
* 5 Rep. 82. made by a Citizen of London to pay Money to another Citizen, and 
He who ought to pay dieth Inteſtate, the Adminiſtrator ſhall be 


bound to pay it, as if it were by Obligation. 5 


But tho an Executor ſhall have all the Reſidue or Surpluſage of 
the Goods and Chattels after Debts and ies paid by Vertue of 
His Executorſhip; it is otherwiſe in Caſe of an Adminiſtration. For 
an Adminiſtrator can take no Advantage by his Adminiſtration, (un- 


«2 Roll. Abr. lefs 8 by paying his own Debt firſt, if it is equal in Degree with 
vow Others, or by taking the Goods and Chattels, as they are Appraiſed) 
becauſe the Surpluſage muſt be diſtributed amongſt the next of Kin, 


if there are any Kin according to the Statute of the 220 23 Car. 2. 
»8 Rep. 36. Chap. 10. hereafter to be mention d. If a h Debtor takes Admini- 
1 Roll. Abr. ſtration of the Goods and Chattels of his Creditor, this ſhall not 
wu diſcharge the Debtor ; but his Debt ſhall be Aſſets; becauſe the In- 
_ teſtate did no Act to Free Him from the Debt. Whereas by making 
a Debtor Executor, the Teſtator doth thereby Releaſe the Debt. 
When an Adminiſtrator, (as well as an Executor) hath paid Funeral 
Charges, Debt:, Gc. with his own Money, He may Retain fo much 
of the Goods of the Inteſtate in kind according to the Value, and 
ſhall have in Them. For by ſuch Payment the Property 
is altered from the Inteſtate to the Adminiſtrator. [See Of an 
— and of the Intereſt of an Executor, and what are Aſſets, 
upra.. — 


3 . 
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i If an Executor Hath not Proved the Will of the Teſtator and 2 Roll. Abr. 
Dies, His Executor is not Executor of the firſt Teſtament. But Ad- 7 
miniſtration muſt be Granted with the Will annexed. But where an 
Executor has Proved the Will and dies, making an Executor, the 
Second Executor may be Executor to the firſt Teſtator. Yet if an 
k Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtra- 5Rep. 9. 

tor or Executor ſhall not be Adminiſtrator or Executor to the Firſt 
Inteſtate or Teſtator; but the Ordinary is to Grant a new Admini- 
ſtration, or an Adminiſtration De Bonis non, Cc. of the Goods of 
the Firſt Inteſtate or Teſtator. Therefore where an Adminiſtrator 
hath Judgment and Dieth, His Executor cannot ſue Execution of 
that Judgment. For None ſhall Have Execution of the Judgment 
but he who ſhall be Subject to the Payment of the Debts of the 
Firſt Inteſtate, to which the Executors of the Adminiſtrator are not 


4. As to the Power of an Adminiſtrator. 8 
An Adminiſtrator can do nothing till an Adminiſtration is Grant- 
ed to Him; whereas an Executor hath His Power from the Will, 
and may Act in many Caſes Before Probate. But every Intermeddling 
with the Goods of the Deceaſed ſhall not make one Adminiſtrator, 
or Executor, of his own Wrong, as before obſerved concerning Exe- ä 
cutors. After the Adminiſtration is Granted, the ! Power of an Ad- Noy' Max. 
miniſtrator is almoſt Equal with that of an Executor. Vet if there uw ; 
are Many Adminiſtrators, One of Them cannot ſell Goods, Releaſe Elen g= 
Debts, Ge. without the other, but they muſt all 3 
have but One Authority. See the 30 Car. 2. chap. 7. 465 IW. 
M. chap. 24. and of an Executor of His Own Mex: end af ihe 
Power of an Executor, ſapra.] 
5. The Office and Duty of an Adminiſtrator is the ſame with that 
of an Executor as to the Burial of the Deceaſed and Payment of 
Funeral Charges, the making of an Inventory of His Goods and 
Chattels, the Payment of Debt and the paſſing of an AHccount. And 
as an Executor is to take a Probate of the Will, fo the Adminiſtra- 
tor muſt apply to the Ordinary for Letters of Adminiſtration, and 
muſt take them out from the Ordinary as an Executor ought to do 
for the Probate of the Will, and with Regard to Dona Notabilia. 
[ See Of the Office and Duty of an Fxecutor, ſupra.] But there is 
ſomething more to be done by an Adminift | 


niſtrator. For, 


By the 22 & 23 Car. 2. chap. 10. All Ordinaries and Ecclefiaftical 
Judges (upon Granting Adminiſtrations) muſt take Bond of the Ad- 
miniſtrator with Tuo or More Sureties LO, Of an Adminiſtrator Cum 
Teſtamento 4nnexo, and fee the 21 H. S. c.5.] with Condition, That. 
The Adminiftrator ſhall make a True and Perfett Inventory of all = 
the Goods and Chattels of the deceaſed, and Exhibit it into the Re- 
giſtry of the Ordinary Court by fuch a Day and To Adminiſter ac- 
cording to Law, and to make a True and Juſt Account theregf, and 
to make Diſtribution of the Surpluſage as Followeth (viz.) One Third 
to the IWife of the Inteftate ; the Reſidue among/! His Children, and 
ſuch as pally Repreſent them, if any of them are Dead; Except 
fuch Children (not Heirs at Law) who had any Eftate by Settlement 
of the Inteftate in His Life-time, Equal to the other Shares. If f read 
| af 
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Shares are not Equal to the other Shares, Thoſe Children ſball now 
Have fo much of the Surpluſage as ſhall make the Eftate of All to 
be Equal. But the Heir at Law fhall Have an Equal Share in the 
Diftribution with the other Children without any Conſideration of 
what He Hath of Land by Deſcent, or otherwiſe, from the In- 


teſtate. 


ai Vent. 30). 
2 Vent. 317. 
Shower's Ca- 
ſes 108. 


Show. Rep.1, 


2Lev. 173. 


be Afſets in their Hands, If no Deviſe be thereof made, or no Spe- 


If There are no Children, nor Legal Repreſentatives of them, One 
Half of the Inteftate's Goods and Chattels ſball go to the Wife ; the 
Refidue Equally to the next of Kindred to the Inteftate in Equal De- 
gree, and Thoſe that 7 them. If there is no IWife, All ſhall 
be Diſtributed amongſt the Children, If no Child, All ſhall be Diftri- 
buted among the next of Kin to the Inteſtate in Equal Degree and 
their Repreſentatives. [But fee the 1 Fac. 2. chap. 17. poſt. ] 

No Repreſentative ſbal/ be Admitted Amongſt Collateral: After 
Brothers and Siſters Children. 1 


Security muſt be Given By Thoſe, To whom ſuch Diſtribution 
ſhall be made, to Refund to the Adminiſtrator, in caſe Debts after- 


wards appear. 
Note, That it is agreed for Law, That the u Half Blood ſhall 
have a Share upon a Diſtribution Equally with the whole Blood. 

By the 29 Car. 2. chap. 3. The At of the 22 & 23 Car. 2. chap. 10. 
ſhall not Extend to the Eftates of Feme-Coverts that Die Inteftate, 
but that their Husbands ſhall Have Adminiſtration of their Perſonal 
Eftates, as before the making of the A. And the Husbands are not 
compellable to make Diſtribution of their Perſonal Eftates, 
An Eſtate pur auter vie ( for the Life of Another) ſball go to the 
Executor or Adminiſtrators of the Party that Had the Eſtate, and 


cial Occupant thereof. [See Of Deviſe, chap. 3. are.] 


* 1 Salk. 426. 


If the Eſtate pur auter Vie goes to the Adminiſtrators, It ſhall not 
be Subject to * Diſtribution according to the above-mention'd Statute 
of the 22 & 23 Car. 2. It ſhall be Aſſets for Payment of Debts. If it 


comes to Executors It ſhall not be Aſſets for Payment of 


Province of York, as Any . Hath by Vertue 


Legacies, 
unleſs the Eſtate is Expreſly charged for the Payment of Them. 


By the 1 Jac. 2. chap. 17. No Adminiſtrator ſhall be cited to Ren- 
der an Account of the Perſonal Eſtate of the Inteftate (otherwiſe 
than By Inventory) unleſs It be at the Inftance of ſome Perſon in 
Behalf of a Minor, or of One Having a Demand out of ſuch Per- 
Eſtate as Creditor or next of Kin. 


2 V After the Death of the Father, Any of his Children ſball die 


inteſtate without Wife or Children in the Life of the Mother, Every 
Brother and Sifter and the Repreſentatives of them ſhall have an 
Equal Share with the Mother. 
Such Part of any Inteſtate's Eftate within the City of * or 
be- 
ing Adminiftrator, ſhall be Subjeft to Diſtribution as in other Caſes, 
pe. the Cuftom Obſerved therein ſhall not be Subject to Extend to 
it. [Se Danvers's Abr. Tit. Cuſtoms of London, 311, 312.] 
4 


6. An 


Ch. 6. Laws of England. © 
6. An Adminiſtration may be Revoked by the Ordinary upon Good 
Cauſe; and then if the Adminiſtrator afterwards intermeddles with 
the Eſtate, He may be charg'd as Executor of his own Wrong. But 
the Ordinary cannot Revoke an Adminiſtration legally Grantcd at 
His Pleafure, If a * Citation is Granted to the next of Kin againſt * Rep. 18, 
an Adminiſtrator (a Stranger) to ſhew Cauſe why His Adminiſtration g Nep. z; 
ſhould not be Revoked, and it is Revoked accordingly by Sentence, a3. 
Yet all Acts of the Adminiſtrator done lawfully and Bond Fide, as Cro. 459, 
| Adminiſtrator, During His Adminiſtration, (as Selling Goods, Pay- 1 Vente. 279 
ing Debts, Receiving Debts and Giving Releaſes, Ge. even De- 
pending the Suit for Revocation of His Adminiſtration) are Good 
till the Adminiſtration is Revoked; and ſhall bind the ſucceeding 
Adminiſtrator. For the Adminiſtration was only Voidable, not Void. 
But if there is any Fraud, a Creditor may have Relief upon the 
Statute of the 13 Eliz. chap. 5. tho it remains Good againſt the Se- 
cond Adminiſtrator. Otherwiſe it is when there is an Appeal from 
the Grant of the Adminiſtration to One: For the Appeal doth ſuſ- 
pend the former Decree ; which is different from the Caſe of a Ci- 
zation to ſhew Cauſe why the Adminiſtration ſhould not be Re- ” 
vok d. Fo it is when the Firſt Adminiſtration is merely Void; as 5 Rep. 30. 
vrhen an Adminiſtration is Granted by the Biſhop of the Dioceſs, &c. Rep. 133. 
where there is an Adminiſtration Granted by the Prerogative 
Court, whether by Right or Wrong. For tho' the Adminiſtration 
is afterwards Revoked, It ſhall not make the other Adminiſtration 
of more Effe& than it was at the Time it was Granted. So that af- 
ter it is Revoked, a New Adminiſtration muſt be Granted by the 


inferior Ordinary. But if the inferior Ordinary had firſt of all granted 


the Adminiſtration, and the M itan in His Prerogative Court 
afterwards Grants Adminiſtration where He ought not, and it is Re- 
voked ; all Acts by the firſt Adminiſtrator are Valid from the Be- 


If an Adminiſtration is Granted, and afterwards a Will is produced 

and Proved, The Adminiſtration is to be Revoked, and all the Acts, 
which the Adminiſtrator hath done, are Void. P But if the Execu- „ Roll. Abr. 
tor was cited to prove the Will, and He did not appear, or if He 997 
conceals the Will, and thereupon the Ordinary Grants Adminiſtra- 

tion to another ; and then the Executor comes in afterwards and 

Proves the Will; all Acts done by the Adminiſtrator are Good, and 

ſhall bind the Executor. Letters of Adminiſtration Obtained By 

Fraud are Void; and ſhall not Repeal a Former Adminiſtration. z Rep. 78. 
[See the 43 Eliz. chap. 8. and of the Prerogatize Court, Book 4. 


chap. 1.] Hl 
(See the 29 Car. 2. chap. 3. 30 Car. 2. chap. 7. 4G 5W.& M. 
chap. 24. which are mentioned under Exe 


| cutor. ö 
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CHAP. VI: 


How Eſtates in Goods and Chattels Perſonal may be 
For feited or Loft. 


How Eſtates  ?OODS and Chattels Perſonal may be Forfeited or Loft by 
We... Treaſon, Felony, Flight for Felony, tho' One is not Guilty ; 
Perſonal By being put in the Exigenr, tho He is not Guilty; By Sale in Mar- 
may de For- ket Overt ; By Deodand, Treafure-Trove, Waif, Stray and Wreck. 
ſeiced or. Of theſe I have ſpoken particularly in another Place. [See Of For- 
© Bacon's feiture, Book 4- chap. J. poſt, and of Franchiſes, Book 2. chap.2. 
Elem. 77,78: 4yze.] By Bankrupcy, [See chap. 4. Ante. ] By Afſaulting or Chal 
lenging another to fight for won at Play, Gc. [See 9 Aun. 


or Money 
3 | | 
hus far of Eftates in Lands, Tenements and Hereditaments ; 
and of Eſtates in and Chattels Perſonal ; being the ſecond 
Objef?, and the moſt difficult of the Laws of England. 


inſt the Life, 
ect, &c. 


CHAP. L 


** 


BOOK IL 
Of Crimes and Miſdemeaners ; or of the 
Pleas of the Crows. 
—— 


* 
to be 


But it is proper to | 


Goods or Habitation of the 
— 
2 


12 


„* 


An Infticute of the Book III. 


a Pardon. And as one Now Compos Mentis ſhall not be arraigned 
for a Capital Offence, ſo if He become Now Compos after Conviction, 
He ſhall not be Executed. Yet if an Infant or Nox s Commit 
a Treſpaſs againſt the Perſon or Poſſeſſiom of another, he muſt anſwer 
« Hob. 134+ for the Damage in a © Civil Action. Men * Drunk or in a Paſſion 


340 


— 


2 Roll. Abr. are not to be Excuſed if They commit Offences ; for their Acts are 


547- _ 
- e.147. voluntary and owing to their own Folly. 2. One that is at Liberty, 
rind. 472 dut — the Power of Another, may be ſometimes Excuſed. 5 
a 14 _ a Feme-Cooert ſhall not ſuffer for a Theft in Company with her Huf- 
6. © ” band; for it ſhall be preſum's to be done by Coercion. The Bare 
Kelynge 31. Command of her Husband will not fave her. But if ſhe commits 
Dalt-©>-157* 'Freafon, Murder or Robbery in Company with her Husband, the is 
% Rep. 71. puniſhable in like Manner as the Husband. f And in all Offences 
11 Rep. 61, Not Capital a Wife may be put to Anſwer with her Husband, or 
6: 9%. Alone without him, tho they Both join d in the Commiſſion of the 
$H.P.C. 66. Offence. 8 A Servant is not to be excuſed the Commiſſion of any 
Dalt. ch. 16. Crime, tho He acts by the Command or Coercion of His Maſter. 
p j2%. 13. For a Maſter hath no ſuch Power over Him. 
— In all Crimes there muſt be an Evil Intention; a mere Miftake is 
» 4 Rep. 16. not Puniſhable. * Nor is an Evil Intention Puniſhable equally with 
11 Rep. 98. the Fact; except in Treaſon. 
i; Inft.s, Where One has the Uſe of his Reaſon, and is at Liberty, His 
69, 161- i Fydeavour to Commit a Felony, as to Rob, Cc. is Puniſhable ; 
x4 — tho not to that Degree as if the Felony and Robbery, c. had been 
4 Rep. 16. actually Committed. For in ſuch Cafes the Will ſhall not be taken 
11 Rep. 98. for the Deed. | 
Not only They which Actually Commit the Offence are Puniſh- 
Pr. & Stud. able, ł but "Thoſe that Command, Perſuade, Adviſe, Procure, Hire, 
Dial. 2 het or Conſent to the Commiſſion of an Offence, or Conceal it after 
Wek's2ymb. it is done, are Eſteemi'd to Offend. [See Of Principal and Arceſſury, 
86. f. 7, 14+ chap. 2. infra.] „„ 
H. P. C. .. All Crimes or Offences are Capital or Not Capital. Capital, are 
2:6, 15+ Thoſe for which the Offender ſhall loſe His Life. Not Capital, for 
| which the Offtender may Forfeit His Lands, Goods; or for which he 
may be Fined ; or Suffer Corporal Puniſhment; or Suffer Both Fine 
and Corporal Puniſnment; but not Lofs of Life. 
Capital 


K 


© Privilegium non valet contra Rempublicam ; Neceſſitas Publica Major eſt 
| Privata. Bacon 32. | 
6 Mandata Licita ſtrictam Interpretationem Necipiumt, ſed Nilicita latam & Ex- 
tenſivdam. Bacon 66. 3 Inſt. 51. | 
Dnando Aliguid Mandatur, Mandatur & Omne per quod Pervenitur ad illud. 
Rep. 115. | | 
l * * Contrahitur Niſi Nocendi Voluntas Futercedit. Bracton, Lib. ch. 4. 
Voluntas nom Reputabitur pro Facto. 3 Init. 69. 11 Rep. 98. | 
Nom Officit Couatus, niſi fequitur Effeftns. 6 wp 42. 
| Pene potius mollie: dæ funt, Quant - ef. 3 Inſt. 220. 
ui nou Habet in Are, Luat in Corpore. 2 Inft. 173. 
uelibet Prua Corporalis, quamuis Minima, major eft qualiber Pana Pe- 
cunicria. 3 Inſt. 220. « 
Nobiles magis Plectuntur Pecunia, Plebeir vero in Corpore. 3 Inft. 220. 
Dignitas Perſone auget Penam. 2 Inſt. 218. 
Intereſt Reipublice ns maleficig remaneant Impunita. 4 > 45- 5 Rep. 10g. 
ponies ſemper ad Detericra invitat, & continunm Aﬀettum Tribui dilin- 
i. Ibid. | : 
ES Hun: centibus, Qui parcit Nocentibus. 4 Rep. 4. 


= 


Ch. 1. Laws of England 34 


7 ̃ High-Treaſon, Peti-Treaſun, Of vi 
07}. rimes or 


of 


Treaſon (from Trabifon, Proditio, Berraying) is cither 1. High- 
2. Fs ph: 2. — ing) is 1. His 


I. ® Higb-Treaſon is an Offence Committed againſt the Security of Of High 
the King or Kingdom, and is deſcribed in the Statutes hereafter to be W.. 
mentioned. Concerning High Teaſon there were different Opinions Symb. . 63. 
before the 2) Ed. 3. chap. 2. But all Treafons were ſettled by that 3 Inf. 8. 
Statute, and Confirmed by the 1 Mar. Seff. 1. chap. 1. which takes 
away the Power of the King and Parliament to Adjudge any Thing 
elſe to be Treaſon than what is Specified and Deelared to be fo by 
the 25 Ed. 3. taking no Notice of the Clauſe in that Statute rela- 
ting to the Parliament's Power of Declaring any thing elſe to be 
High Treaſon. So that no Crime is at this Day High Treaſon, Pe- 
tit Treaſon or Miſpriſion of Treaſon, unleſs it be declared by the 25 
Ed. 3. or is made High Treaſon, &c. by fome Statute ſince the 


1 Mar. &. 1. chap. 1. 
lony, and therefore the Word Prodito- * 3 Inft. 4, 


u All Treafons include Fe 
rie muſt be uſed in the Indictment for Treaſon to Diſtinguiſh it. 
© Natural-Born Subjects (except Infants under the Age of Diſcreti- * 3 Inf. 4, 5, 
on, Ideots and Lunaticks totally Deprived of their Reaſon) tho they tn g ge. 
Live in the Dominions of a Foreign Prince and have ſworn Allegiance H.P.C. 19,15. 
to Him, and all Subjects of Foreign Princes Living in the Dominions 1 10% 129. a. 
_ of our King, by Reaſon of their Local Allegiance, may be Guilty 
of High Treafon. The Queen, Wife of a King Regnant, may be al- 
ſo Guilty. But an Alien, who in an Hoſtile Manner invades the 
Kingdom, ought not to be puniſhed as a Traitor ; but is to be Dealt 
with as an Enemy. An Ambaſſador that is guilty of Treaſon againſt 
the King's Life may be Condemned and Executed ; but for other 
Treaſons He ſhall be ſent Home with a Demand to puniſh Him, or 
to ſend Him back to be puniſhed. ( Oz.) See Grat. De 7. B. & P. 
Lib. 2. chap. 18. Zouch De Legati Delinquentis Fudice Competen- 
$86. . 152, 153. 2 Dave. 327, 32k. 
By the 25 Ed. 3. Stat. 5. ch. 2. High 'Treafon may be Committed 

in the S-oex Inſtances Following, (is.) 


1. By Compaſſing and Imagining the Death of the King, Oneen, 
or of their Eldeſt Son and Hir; and thereof be provably at- 
taint, &c. 15 Hr 


A King v De facto and in Poſſeſſion is Here to be underſtood ; and „; tag. ;. 
High Treaſon againſt Him may be Puniſhed by the Right Heir, when H. P. C. 12. 
He gets the Crown afterwards. He that hath only a Right, is not - 
within this Act. [See the 11 H. 7. chap. 1.] The Heir of the laſt 
King before His Coronation, is a King within the Act when the 
Crown Deſcends upon Him. 4 The Husband of a Queen that Reigns « ; 18. 6, ;, 
in Her Own Right is not a King within its Meaning. [See 1 & 2 Ph. * - 

& M. chap. 10. But a Queen Reigning is a King within the In- OTE 


it, as ſhe is inveſted with Royal Power. W 
3 


Protectio Trab it Sub jectionem, & Subjeftio Protectionem. 7 Rep. 5. 
Salus Populi eft Suprema Lex. 10 Rep. 139. | 
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ell. 1.] Her Husband may Commit Treaſon Her 
S Perſon from Him to this and SI 


H.P. C. 11,13. 
Kely. 20, 21. 


lh 


f 


A! 
IT 


wo 


1 
7 


Z 
f 


7 


1; 
: 


we We 


Hl 


; 


Violating the King Cmpanies, the Ki 
. of the King's Eg 


* 2 ind. 8, 9. * To Fiedler is to know ( . The King's Companion ion is 
HP C16 King's Wife, which implies that the Violation muſt be duri 
arriage with the King; for after the Death of the King the is not 
Me Oe, And therefore it extendeth not to a Queen 
ger. If the Wife of the King does Yield and Conſent to Him 
Committeth this Treaſon, it is Treaſon in Her. The Eldeft Daugh- 
ter, i. e. the Eldeſt not Married at the Time of the Vio- 
lation, tho there was an Elder Daughter than Her, who died with- 
out Iſſue. For now the Elder alive is inheritable to the Crown 
upon Failure of Iſſue Male. 
Or the Wife of the King's Eldeſt Sou and Heir, i 
the Violation muſt be during the Coverture. 7 x xr fon 
ſents to the Adulterer, i is likewiſe Treaſon in Her. 


3. Or if a Man do Levy War againſt the King in His Realm. 


* 3 Init. 9, Not only by Rebelling and Taking up Arms to Dethrone the King, 
HP. C. 14. * but to Reform Religion or the Loos, To Remove Perſons from 


Kely. 75, 76. 3 the 


alſo that 


— ——— 
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o raiſe a Force to 


Levy War cannot amount to Treaſon 731.9. 
wy * I It muſt Be an actual of War. [See the — 
13 Elia. .] * But a Confpiracy againſt the be al- : Ku. 
le as an Overt-A& of Compaſſing his Death; 24 22 8 
* If a War is Levied, the Conſpirators are all Traitors, tho all are . 3 ing. g. 
05 1 Death, 

a joyn to Rebels, &c. for fear of * 2 Inft. 1% 
and Return at the firſt Opportunity, are not guilty of Treaſon, ; a 


4. Or be adherent to the King's Enemies in His Realm, giving 
Aid or Comfort in the Realm, or elſewhere. * 


We muſt ſtill underſtand That This muſt be Declared by ſome 
Overt-A&. And Therefore an Adbering may be b proved by Giving » 1 inf 261. 
the King's Enemies Aid and Comfort withiz the Realm, or cuit hout, 31nf 10, 11. 
but for Necelfity-ſake the without the Realm muſt be al. 
ledged in ſome Place within F.zg/azd ; and if the Jury finds upon 
Evidence any Adherency without the Realm, They muſt find the 
Deli Guilty. So an Adherency may be proved by Surrendring 
the King's Caſtle for Reward, Selling Arms, Gc. To ſuccour a Rebel 
fled into another Realm is not within this Clauſe ; becauſe a Rebel 
is not properly an Enemy; and becauſe the Statute is taken ſtrictly. 
© Enemies are Thoſe that are out of the Allegiance of the King. 3nd 1. 
| [See Of Sabjef?s, Book 1. ch.1. 4d How Foreign Treaſons ſhall TRep: 24,25. 
be Tried, Book 4. chap. 1. Tit. Of the Court by Commiſſion, &c.] 


By the 16 Ann. chap. 10. Officer or Soldier Correſponding with Re- 
4422 out of Great Britain, or at Sea, is Guilty 


F. To go on with the 25 Ed. 3. Or if a Man Counterfeits the 
King's Great Seal, or Privy Seal, or His Money. 


This Branch of the 25 Ed. 3. does not extend to a Fixing of the 
Great Seal by the Chancellor to a Patent without any Warrant for 
it; nor To the Taking of the * Wax impreſſed by the Great Seal Intl. 15, 16. 
fixing it to another; for this is not Counter- 2 Rep 13, 
ifufing of it. There muſt be an actual nm 18. 
iting, t or going about to Counterfeit. Alfo Kely. 80. 
it muſt have the Likeneſs of the King's Great Seal. Thoſe who aid Cent ** Pl 
and conſent to the Counterfeiting are equally Guilty 
ern This Statute mentions only the Great and 
oy Seal: So that the Counterfeiting of the Sign Manual or Pri- 
ey Signet is not Treaſon within this Act. But it is made High 
in Both Caſes by 1 & 2 Ph. & M. chap. 6. [See Of the 


© Thoſe 


Privy Council, Book 4. chap. 1.] 
3 


—— 
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ezln@.16,17- © Thoſe who Counterfeit Money in this Realm without the King's 


Authority (whether They utter it or not) are Guilty of High Trea- 


. fon; and Thoſe that Have Authority to Coin Money are Guilty of 


Dalr. ch.140. High Treaſon, if They make it of Greater Alloy or of leſs Weight 


than They ought. Clippers are not within this Statute. The King's 
Money here is ſuch only as is Coined by the King's Authority in 
Gold and Silver (not in Braſs or Copper) within this Realm. But 
concerning the King's Coin, and the Counterfeiting of Forcign Mo- 
ney currant in this Realm, it is further provided for by ſubſequent 


Statutes fince the 1 Mar. Seff. 1. chap. 1. [See 1 Mar. Sefſ. 2. ch. 6. 


5 Eliz. chap. 11. 18 Eliz. chap. 1. 8 6 9IW. z. chap. 26. infra] 


Forging or Counterfeiting of Foreign Money not currant within 


this Realm is Miſpriſion of Treaſon. 


6. Or if a Man brings Falſe Money into this Realm Counterfeit 
to the Money of England, knowing the Money to be Falſe, to Mer- 


chandize or to make Pavment with it. 


t It muſt be brought over actually Counterfeited according to the 


* Likeneſs of Exgl;þ Moncy. [| But fee the 1 & 2 Ph. & Mar. ch. 11. 
_ infra. It muſt be 


brought by One that knows it to be Falſe; It 


muſt be brought from a Foreign Nation, and not from any Place 


2 z luſt. 18. 


Statute. 


flices of the one Benc 


| ſubject to the Crown of England; and He that brought it over muſt 


Utter it in Payment. Otherwiſe it is not High Treaſon within this 


7. Or if a Man Slay the Chancellor, Treaſurer or the King's Ju- 
h or the _ in Eyre or Juice of 
Aﬀſiſe, or other Fuſtices ar and Determine, being in 


Ces 
red to and 
their Places doing their Offices. 


8 This Branch extends to no other Officers beſides 'Thoſe expreſly 
named; and to Them only while They are in the actual Execution 
of Their Offices, ing the Perſon of the King. It alſo ex- 
tends only to a Killing, not to a Wounding without Death. ¶ See 
3 H. 7. chap. 14. in Feloay, po. TD 3 

All theſe Acts are High Treaſon by the Common Law, and are 


Declared to be fo by the foremention'd Statute of the 25 Fd. 3. 


chap. 2. and by the 1 Mar. Seff. 1. chap. 1. The Statute of 25 Ed. 3. 


_ chap. 2. is order d to be taken ſtrictly, and is not to be extended in 


Equity. And there wants nothing to the Perfection of the Statute of 


Ed. z. but a Limitation of ſome certain Time wherein the Offender 


| ſhall be accuſed. [See the 7 JF. z. chap. 3.] All other Statutes (as 


hath been ſaid ) made between thoſe Two Statutes concerning High 

Treaſon are abrogated. [ See 3 Inft. 23, 24.] F 
But ſince the 1 Mar. many Offences are made High Treaſon by 

Statutes, which were not ſo before. As concerning the Chin, the 


Pope, Popiſh Prieſts and Papiſts, The Proteſtant Succeſſion, and 


concerning Soldiers. 


1. Of High Treaſon concerning the Coir. 


By the 1 Mar. Seſſ. 2. chap. 6. Forging or Counterfeitins any 
Foreign Cin of Gold or Silver, Currant by the King's Proclamation, 
is High Treaſon. LSce 14 Eliz. chap. 3.] 


3 By 


Ch.i Laws of England. 


By the 1 and 2 Ph. & M. chap. 11. To Bri into the Real 
Money Counterfeited According to the Similitude of Foreign Coin 
"ae Here, to the Intent to Merchandize with it, is High 
reaſon. " | 

By the 5 Eliz. chap. 11. Whoſcever ſhall TVaſh, Clip, Round or 


File; And | 
By the 18 Eliz. chap. 1. }hoſoever ſhall ir, Diminiſh, Fal- 
Lighten for Lucre or Gaia the of this 


, Scale or 
Realm, or that of other Realms made Curran 
ſhall be Deem d as an Offender in Treaſon, 


P 
Forfeit all His 
 Chattels Abſolutely, and bis Hereditaments for Life, bat without 
Corruption of Blood or Loſs of Dower. 


| the $ and 9 W. 3. chap. 26. Wheſoever (except ſuch as are En- 
1 be Mint) ſball knowingly Make or Mend, or Buy or Sell, or 

Have in hit Poſſeſſion, Any Mould or Preſs for Coining, or Convey 

fuch Inſtruments out of the King's Mint, or Mark upon the Edges 
any Currant Coin, or Colour or Gild dur Chin reſembling the Currant 
Coin of this Kingdom, &c.fball be Guilty of High Treaſon, but with- 
out Corruption of Blood, or Loſ of . [See the 6&6 7 V. z. 
chap. 17. 7 4nn. chap. 24. as to the Reward for Apprehending and 
Convicting a Counterfeiter or Clipper of the Coin, and Pardom for 
Diſcovery and 1 IT Ron, cn he Criminals, (5c. See 
alſo of Publick Felony relating to the Cain, poſt.] | 


x. Of High Treaſon Concerning the Pope, Popih Priefis and 
p.. — TOs! 


the 5 Elia. chap. 1. If any One ſball by Writing or Preaching 
% ay Speech, open Deed or A, Adciſedly maintain the Jurit 
bop of Rome Heretofore Claimed in this Re 


alm, He 
's Guilty of a Præmunire for the Firſt 0 „ and gb T1 
is of a unire for irſt Offence r 


for the Second Offence ; but without Corruption 
Dower. And F any Perſon, who ſhall haue a Charge, Cure or Office 
in the Church, or an Office or Miniſtry in an Eccleſiaſlical Court, or 
ſhall wilfully refuſe to Obſerve the Qrders and Rules for Divine Ser- 
vice in the Church of England, after He ſball be admoniſhed by the 
Ordinary, &c. Or ſuch as ſhall Deprave any the Rites and Ceremo- 
nies of the Church of England, Or that fhall Say or Hear Private 
Maſs, &c. ſhall Refuſe a Second Tender of the Oaths of Supremacy. 
&cc. He fball be Guilty of High Treaſon; but without Corruption of 
Bland or Loſs of Dower. hs : 
By the 13 Eliz. chap. 2. To pat in Ure any Bull or Infirument 
for Abſolving the Subjetts from their Allegiance, &c. obtained from 
the Ke of Rome, and Milliagiy To Receive Any jach Abfolation, 
&c. Or ſhall Obtain from the See of Rome Any Bull ar Mritiag 
_ whatſoever, and put it in Ure, He is Guilty of High Treaſon. 
By tbe 23 Eliz. chap. 1. To Abſolve Subjetts from Obedience, and 
Reconcile Them to the Obedience of Rome, Treaſon in the Reconciler 
and Reconciled. = 


By the 2) Eliz. chap. 2. If any Ecclefraftick Bars in the Queen's 
Dominions that is Ordained or Profeſs d by Popiſh Authority, ſhall 
Remain in the Oncen's — or come from Beyond 

* 


Ka, and 
nos 


. 
; 
| 
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Of Petit 


Treaſon. 


Þ; Inſt. 20. 


Dalt. ch. 142 
Fe 3 36. 


_ chap. 2. Or that the Kinzs of this Realm 


Britain ſhall within the Kingdom, or hreland, or without the King- 


not — to ſome Biſhop, or ſome Fuſtice of Peace within Three 
Days, and take rhe Oaths, He ſhall be Gailty of High Treaſon. 
And if any Subject, not being Eccleſiaſtict, ſhall 5 Return from 
a Popiſh Seminary within Six Months after a Proclamation in Lon- 
don, and Submit, &c. within Two Days, He ſhall be Guilty of High 
Treaſon, whenever He ſball otherwiſe Return. See the 1 Georg. 1 

chap. 55. 3 . 1. chap. 18. Acts to oblige its To Regiſter 
'Their Names and Real Eftates, Oc. and of In F _ relating 


to Popiſh Prieſts, poſt. ] 
2. Of High Treaſon Concerning The Wan ene 


By the 1 & 2 Ann. chap. 17. F any ſhall endeavour Adviſedly or 
Direttly 51 who ſhall be next in Succe Sade 
Crown For the Time being (according to the Limitation By the 1 & 
2 W. & M. Seſſ. 2. chap. 2. and the 12 W. 3. chap. 2.) He is Gaiky 
of High Treaſon. and thoſe that Malicioufl pl Direttly Arm 
the ſame by 1 or Addi ſed Speaking ſhall incur a Præmunire. 
[See of Premmnire, chap. 3. poſt. ] 

By the 13 W. 3. chap. 3. To Have Corr or keep Intelli- 
with the Frans Prince of Wales, or K nowinely with any 


Perſon Empliy'd by Him, or to pay Money 10 bis Uſe, is High 


Treaſon. 

By the 4 Ann. chap. 8. 6 Ann. chap. 7. IP hoſcever bal Agoiſedly 
and reti by Writing or Printing maintain that the Pretended 
Prince of Wales, Or any Other, Hath any Right to the Crown other- 
tri ſe than according to the Act, 'of the 1 W. & M. chap. 2. or 12 W. z. 
the Authority of Par- 
nd the Gr as to the 


liament cannot make Laws To Limit and 


| Deſcent and Government thereof, ſball be Guilty of High Treaſon, 


[See of Premunire, chap. 3. poſt. 
By the 7 12 2 and Offences, which are High 


7. As M 7. he Laws - 


5. Of High Treaſon By Soldiers: 
By the 12 Ann. chap. 11. If Any Subjeft of the Crown of Great 


dom, Lift Himſelf, or Procure any Subjett to Lift himſelf, with In- 
tent To Go Beyond Sea to Serve any Foreig 


Prince, State, &c. as 


a Hudier without Licence, He ſhall Safer and Forfeit as in Caſe of 
High Treaſon. - 

[See the Statute of the 10 4nn. chap. 10. ante, under Hi 4 
fon By Adbering to the King's Enemies, &c. And the 7 


3. 0 r Boks 
chap. 5- 
IL. „ Petit Treaſon is a Crime where one out of Malice taketh a- 
„ — 
4 | 


— 


Ch. 1. Laws of England. 
It is called Petit Treaſon in R T 1 
— It may be Committed i ——ͤ—„—— Veg © 


By the 25 Ed. 3. chap. 2. It is Petit Treaſon when a Servant Fil- 
lth bis Maſter, when a [Wife kills ber Husband, or when a Secular 
or Religious Hayeth his Prelate, to whom He oweth Faith and Obe- 
dience. | See 1 Mar. Seſſ. 1. chap. 1.] 


tute. Judges are reſtrain'd to take it 
ed to kill his Maſter, and did lay in 
and did not do it till he had b 


E: 


q 


I 


b 


= 
— 
I 


F 
F 


Es 
Fs 


: 


= 
7 


a 


if the Killing is upon a Sudden Falling out, 
This is not Petit Treaſon. See Of SR 
Judgments in High T and Petit Trea- 


: 
f 


J 


2 
8 


x 


Committed with an evil Intention. But _ 
ntention to Commit Felony is not puniſhable as Felony, tho jon. © 
— 4 2 7. (chap. 14 9 Ann. chap. 16.] It is 3, Word Ind. 590-6 
S NR anne of Neves be 192d on the e 
At this Day Felony includes Petit Treaſon, Marder, 
ing of Houſes, 


L ® Puablick Felonies are thoſe that are directly hurtful to the 
Commonwealth and the King's Government. "Theſe are Felonies symb. p. 86. 

Relating, 1. To the Chia. 2. — againſt the Ning, n 
9 S 


® Weſt's 


— — — 
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? 3 Inſt. 38, 


King's ellors, Cc. 3. Felonies of Soldiers and Mariners. 4. Fe- 
lony by Inbezilling the King's Armour. 5. Felonies Relating to Po- 
piſh Prieſts. 6. Felonies by Nioters, and 7. Felonies by Breach of 
Priſon, Eſcape and Reſcous. 


1. Of Felonies Relating to the Coir. 


By the 8 & 9 W. 3. chap. 26. It is Felony to Blanch Copper for 
Cale, or to mix Blanch'd Copper with Silver, or Knowingly and Frau- 

dulently to Buy or Sell, or offer to Sale Blanch 7 = or mixt 
with Silver; or Knowingly and Fraudulently to Buy, &c. any Mix- 
tare that ſhall be Heavier than Silver, and and touch and wear 
like Standard Gold, but be n_—— worſe ; or to Receive or Buy any 
Counterfeit Mill d Money, or Mill d Money unlawfully Diminiſhed, 
| and not Cut in pieces, at a lower Rate than the ſame by its Deno- 
mination ſhall Import, or was Coined or Counterfeited for. 

See the 6 7 V. z. chap. 17. An Act to Prevent Counterfeiting 

id Clipping the Coin of this Kingdom, and the Reward for Diſco- 

very of Coiners, &c. [See Of Pardon, Book 4. chap. 5.] | 


2. Of Felony againſt the King, and the King's Counſellors, Cc. 


By the 3 H. 7. chap. 14. E is Felony for any Sworn Servant in 
the Cheque-Roll of the King's Hou under the State of @ Lord, 
to make any Confederacy, Compaſſimgs, Conſpiracy and Imagination 
with any Perſon, to Deſtrey or Murder the King, or any Lord of 
His Realm, or any other Perſon, Sworn to the King's Council, 

being thereof Conoitt by Twelve of the ſaid Houſfhold before the 
Steward, &. 
A Conſpiracy or Imagination by Mord only within the 

51 makes it Felony by this Statute without any O- 
vert- act. | 


I be Perſon againſt whom the Conſpiracy is Form'd muſt be the 

King, or of the King's Privy Council, except ſuch Great Officers as 
the Steward, 'Treaſurer and Controller of the King's Houſhold, who 
need not be of the Privy Council. [See Of the Court of the Lord 
Steward, Oc. To Enquire of Felony, Book 4. chap. 2. And ſee the 
9 Ann. chap. 16. For Attempting to Kill, &c. a Privy Counſellor in 


3. Concerning Felony of Soldiers and Mariners. 


' By the 7 H. 7. chap. 5. 3 H. 8. chap. 5. and the 2 & 3 Ed. 6. ch. 2. 
It is Felony without Benefit of Clergy for any Soldier not being a 
Captain, to leave the King's Service without Licence. [See Book I. 
=> 5. near the End.] 

ve 


y the 3 Jac. 1. chap. 4. I is Felony to Go out of the Realm to 
Serve any Foreign Prince, or State, without taking the Oaths of 
legiance Before Departure. [See for the New Oaths 1 V. & N. 


I. 1. chap. 8. 
And if any Gentleman, or Perſon of Higher Degree, or any þ 5 
: 


fon who hath Born any Office in Camp or Army, Co out 
3 Realau 
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Realm to ſerve ſuch Foreign Prince, &c. without being Bound with 
Tuo Sureties in a Bond not to be 3 = and 
not to Enter into any aint t 255 He be ad- 
Judged a Felon. | See Sr + * near the 

Dy the 39 Eliz. chap. 17 Ae, and Mariners Wandering tit h- 
ont a Teſtimonial, or Tale Perſons which wander as Soldiers and 
Mariners, fhall ſuffer as in Caſe of Felony without Clergy. 


See the 11 & 12 V. z. ch. For the more Effetual Suppreſſion 
of — infre.} OY 


See the 12 fun. chap. 18. Concerning the wilful Deſtruction of 


Ships of War, and of Merchant Ships in Danger, Cc. 
See the 1 Georg. 1. ch. 47. For the Puniſhment of Soldiers that are 


3 * 


By the 7 Georg, 1. ch. 6. If any Soldier ſball Raiſe a Muti ny, or 
Refuſe to Obey Hi 1 LL or ſhall Refift any Officer in 
the Execution of His e, or Draw or Offer to Draw, or ſhall 
7 — or Lift up any Weapon, Againſt His Superior Offer, it is 
=; 


4. Of Felony By Imbezilling the King's Armour, Ge. 


By the 31 Eliz. chap. 4. Jan Peſo having the Charge or Gf 
dy of the King's Armour, Ordinance, Munition, &c. or of a 
Vittuals provided for Soldiers, Mariners, &c. ſball for Lucre wil. 
Fully Imbezil the (ame to the Value of Twenty Shillings (b at ſeve- 
ral Times) Br flal be dbjodeed Guilty of Fehay. And by the 22 
Car. 2. chap. 5. without Benefit of the Clergy. [See the 22 & 23 Car. 
2. chap. 23. See the 9 & 10IW. 3. ch. 31. 3 


2 Book 4. chap. .] 
5. Of Felony relating to Popiſh Priel. 
By the 27 Eliz. ch. 2. Whoſcever ſball willingly Receive, Relieve, 


Aid or Maimain, any Jeſuit, Seminary or other Popiſb Prieft, &c. 


— at Liberty or Out knowing Him to be vg 0 is Guilty 
of Felony without the Benefit of the Cler 

By the 35 Eliz. chap. 2. If ſuch P ilk Recuſant, as is mentioned 

in the Statute, Departs not the Reals within the Time Limited, if 

| He does not Conform Himſelf within Three Months, as the Statute re- 

quires, or if He Returns without the * Licence, He ſhall be 


Adjudged a Felon without Clergy. 
6. Of Felony By Rioters. 


the 1 Georg. 1. ch. 5. If any Perſon to the Number of Twelve, 
Riotoully Aſſembled together (Being Required by any 
Fuſtice of Peace, Sheff of the County, Under-Sheriff, Head Officer 

of any Ai. or Town ate, 
P iam made in t King's Name (in the Form by the Ae 


1. ch. 25. 
To preſerve the Stores belonging to the Navy, Gr. See allo Of For 


where ſuch Aſſembly ſhall be, By 
directed) 


8 - : 
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diretted) immediately to Diſperſe Themſelves) ſhall Afterwards Un- 
lawfully, Riotou/'y, Continue together 5 the Space of an Hour after 
ſuch Proclamation, or after a Wilfal Hindrance of a Fuſtice of 
Peace, &c. from making the ſaid Proclamation, They ſhall be Ad- 
Judged Felons without Clerg y. So if any Perſons Unlanfully, Rio- 
= and Tummultuonſly and with Force, fhall Demoliſb or Pull 
Down, or Begin to Demoliſh or Pull Down any Church or Chapel, 
or Building for Religious Worſhip, Certified and Negiſtred, accord- 
ing to the 1 W. & M. chap. 18. or any Dwelling-Houſe, Barn, Ha- 
ble " = Outhouſe, They ſhall be Adjudged Felons without Bene- 
fit | rg) | | | 


7. Of Felonies By Breach of Priſon, Eſcape and Reſcons. 

* Breach of Priſon and Eſcape may be Committed by the 4 Party 

Himſelf; Alſo an Eſcape by an Officer and a Private Perſon ; a 

Reſcue by a Stranger. 

1. Of Breach of Priſon and Eſcape by the * Party Himſelf. 
Breach of Priſon, for any Cauſe, as Treſpaſs, was Felony at the 

Common Law. But now Breaches of Priſon for Offences not Capital 

are not Felonies. For, N 


By the 1 Ed. 2. None that Breaketh Priſon ſhall have Judgment 
of Life and Member for Breaking of Priſon only, except the Canſes, 
for which He was Taken and —_— Did Requre ſuch Fudg- 

ment, if He had been Convitted. [See 2 Inft. 589.) 885 


S. P. C. 3. f A Priſon within this Statute is the Stocks; The Priſon of a 

b. 3. a. Lord of a Franchiſe; The Cuſtody of any that Lawfully Arreſts ; 

: Ini. 539- or the Houſe of the Conſtable that Lawfully Arreſts, or other Perſon, 

© 2 Inſt. 590. where Detained, as well as the Common Gaol. * But if the Priſon 
H. P. C. 108. ig Fired without the Privity of the Priſoner, He may Lawfully Break 

it to Save Himſelf. If a Gaoler does Yoluntarily Permit a Felon to 

Eſcape, it is Felony in the Gaoler, not in the Priſoner : If the Gaoler 

is Negligem, it is Felony in the Priſoner, and a Miſdemeanor in the 

Gaoler. If the Priſon is broke by Strangers without the Priſoner's 
_ « 2 Int. 389, Procurement, No Felony in the Priſoner. To Go out of the Pri- 

592... ., {on when the Doors are open, is not Felony, no more than when the 

. P. C ::s Gaoler Suffers the Priſoner to Go at large. For the Statute Re- 

gauires an Actual Breaking with Force and Violence, by the Priſoner 


Himſelf, or others thro' His Procurement, or at leaſt with His Privi- | 


ty. If He was no way Concern'd in the Breaking, and yet Eſcapes 
thro the Breach, He can be Indicted only for the Eſcape. Tho He 
Breaks the Priſon by opening a Paſſage to Eſcape, yet if He does not 
Eſcape, the mere Breaking does not amount to Felony. If One is 
x 2 Inſt. 592. Committed only for * Suſpicion of Felony, yet if the Felony is done, 
H. P. C. 109. jt is Felony to Break the Prifon ; otherwiſe, if no Felony was done. 
1 Inſt. 161. a. = "es » 1 | 
3 Inf. 221, But if the Offence, cor which the Party was Committed, appears by 
69, 70. eg wa of Record, as _ a Perſon 4 in Court is Committed. 
3 or the Party is taken by a Capras, it is Felony to Break the Priſon, 
tho' the Party was innocent, - no Felony _ Whereas if the She- 
riff, c. by the Authority which the Law Gives Him Arreſts an Ir- 
nocent Man, He may Reſcue Himſelf. So Note a Difference betwixt 
a Warrant of Record and a Warrant in Law. One muſt be Com- 


3 mitted 


— * 
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mitted By Lawful Mirtimns, elſe the Breach of Priſcn is no Felony. 
Y Breach of Priſon turns into Felony only, though the Priſoner was » H. p. C. 10g. 
Committed for High Treaſon. For it is not made Treaſon by the 
25 Ed. 3. chap. 2. or by any ſubſequent Statute. * But if a Priſoner . tag 590. 
breaks a Priſon to let out Traytors, This is Treaſon ; becauſe there ; Cro. 583. 
are no Acceſſaries in High Treafon. If one is Impriſon d for * Petit SEEDS 
Larceny, or for Killing a Man ſe Defendendo, or By Misfortune, and · 2 x 590. 
Breaks the Prifon, It is not Felony. | TT | 

Thus Of Breach of Priſos by the Party Himſelf. 

By Eſcape after an Arreſt Felony alſo may be Committed by the 
Party. It a Perfon Eſcapes b Before an Arreſt, He cannot be Puniſh'd H. P. C. 111, 
as a Felon. But if Flight is found, He ſhall Forfeit His Goods. ©Per- 271. * 
ſons Preſent at the Committing of a Felony muſt uſe their Endea- * = 
vour to Apprehend the Offender ; otherwiſe They are to be Fined H. B. C. 52 

and Imprifon'd. [See the 3 Ed. 1. chap. 9. 13 Ed. 1. chap. 1. Of 
Hue and Cry. And the 3 H. 7. chap. 1. In Caſe a Murderer Ef- 
capes, infra. O 


2. By an 4 Officer, There may be a Felony by a Voluntary Eſcape. 8. p. c. 32. 
The Puniſhment for a Negligent Eſcape 92 Fine. Bur f for a Vo * 
luntary Eſcape The Officer is Eſteemed to be Guilty of the ſame 
Crime that the Perſon Permitted to Eſcape ſtood Committed for, 
whether for Treaſon or Felony. Eſcapes ſuffered by © Private Per- · H. P. cia. 
ſons, who have Felons in their Cuſtody, are iſhed (generally 

ſpeaking) as Eſcapes ſuffered by Officers. [See Concerning the Eſcape 
Of Felons II eſtm. 1. chap. 3. 31 Ed. 3. chap. 14. 1 Rich. 3. chap. 3. 
19 H. 7. chap. 10. and Of the Gaoler, Book 1. chap. 7.) 

3. Feleny may be committed By a Stranger when Publick Ju- 
ſtice is Hinder d by a f R-ſcue, or when a Stranger Takes one away es p. c. ;:. 
By Violence that is Arreſted for Felony By lawful Authority. A 2 loft. 389, 
Hindrance to Arreſt One that has Committed a Felony is a Miſde- 5, C .., 
meanor only. & But if the Party is Arreſted and then Reſcued, If Kely. 85,77 
the Arreſt was for Felony, The Reſcuer is a Felon; If for Treaſon a Sf. C3. 5 
Traytor, becauſe They are all Principals. If for Treſpaſs, Oc. The z io 590. 
Reſcuer is F inable. | = | | Kely. 77- 
There muſt be a Felony really done, and a Lawful Comit- . af. 592. 
ment. | 3 | H.P.C.116. 
2. i Private Felonies are 'Thoſe that are immediately Hurtful to i Weft 
Particular Perſons; tho Theſe too are againſt the King, His Crown 7 5b 
and Dignity. Theſe Private Felonies more immediately againſt the 
Inferior Members of the Commonwealth are ſuch as are Committed, 

1. Againſt the Life of a Subject. 2. Againſt his Body, without Ta- 
king away his Life; 3. Againſt His Goods; 4. Againſt his Habitation 
and 5. There are ſome Private Felonies made Capital By Yarates, 
which more immediately do Concern the Subject. 

1. Of Private Felonies which are againſt the Life of the Subject. 

The Life of a Subject may be Deſtroy d ſeveral Ways; as 1. By 
Murder, 2. By Manſlangbter, 3. By Chancemedly. 4. By Ne- 
ce ſſuty. 
and Manſlaughter are properly Felonies ; but in all the 
Inſtances before-mention'd One may be 4rraigned for Felony and 
Murder. {See of Chancemedly and of Killing By Neceſſity, infra. } 

1. * Mar- 
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» Inſt. 28 7.b. 1. k Myrder (Murdrum, Sax. Mordruc) may be Committed upon 
„ One's /elf or upon Another. 


Dalt ch. 145. 
3.42. 1. Murder of One's Self may be committed when one Kills Him- 
„ +» ſelf by Hanging, Poyſoning, Drowning, Stabbing, Oc. with De- 


liberation and a Direct Purpoſe. In this Cafe one is Term'd F+ls 
de ſce. But the Perſon that Commits this Felony muſt be of the 
Age of Diſcretion and Compos Mentis. Therefore If an Infant under 
the Age of Fourteen Years, or a Lunatick During his Lunacy, or 
one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf, It 
is not Felony. If one during the Time that he is Now Compos 
Mentis giveth Himſelf a mortal Wound, whereof, when he reco- 
vereth his Memory, He dieth, he is not Felo de ſe; for at the 
i 5 Inſt. 59, Time of the Stroke he was not Compos Mentis. | In ſome Caſes he 
Dalt. ch. 145. who maliciouſly Attempts to kill another, and in Purſuance of 
P34 ſuch an Attempt unwillingly kills Himſelf, is a Flo de ſe. As when 
One Haſtening to kill another, falleth upon his Weapon, which he 
held up in his own Defence. But as in other Felonies, Death muſt 
enſue within a Tear and a Day after the Stroke. | See of the Coro- 


ner, Book 1. chap. 7. Of the Court of the Coroner, Book 4. chap. 1. 


and of Forfeiture, Book 4. chap. 5.] 


<= 2 2. Murder Committed upon Auot her is when a Man of Sound 
P. C. 43. 


Palt. ch ;. Mind and Memory, and of the Age of Diſcretion unlawfully killeth 


p. 344. Any Reaſonable Creature in Being, under the King's Peace, within 
any County, with Malice Forethought, either Expreſs or Implied, 
ſio as the Party Wounded or Hurt dies of the Wound or Hurt within 
» z luft. 48. a Near and a Day. The Killing may be by a Weapon, Poyſon, 
x mi 53- Cruſhing, Bruiſing, Smothering, Suffocating, Strangling, Drowning, 
aps Burning, Bury ing, Famiſhing, Throwing Down, Inciting a Dog, 
Bear, (5c. to Bite or Hurt, whereby Death enſueth, and by laying a 
Sick Man in the Cold in the open Air, againſt his Will, by Reaſon 
whereof he Dieth. | 
But To Explain this Definition of the Murder of Another. 

*3Inf. 4,6, One under the 8 or One Nom Compos Mentis 

u p. C. 4j, cannot be Guilty of the Murder of Another. But if it appears 
. ©” Circumſtances That the Infant did Hide the Body, c. It is Felony. 


[See Of Crimes and Offences, ſupra.] If one that is Drunk kills a 


Man, It is Murder. = - 
e3lnft.5o, It muſt be a Killing of ſome? Reaſonable Creature, Man or Wo- 
„ Subject or Alien; whether attainted of Treaſon or Felony, 
*  Premunire, c. or not, Chriſtian or Heathen. And the Reaſonable 


Creature muſt be Born Alive. [See Book 1. chap. 1. Of Life, and 


” Exod. xxi. G. 22, 23.] 


431nſt.qs. It muſt be within ſome 4 County. For if it is done out of the 


H.P.C-54 Realm, it cannot be determined By the Common Law; but muſt be 
Heard and Determin'd Before the Lord High Conſtable, Ge. [See Of 
the Cort of the Conſtable and Marſbal, Of the 4dmiralty-Court, and 
the Court By Commiſſion according to the 28 H. 8. ch. 15. Book 4. 
chap. 1.] 


4 It 


* Majus eft Delictum Seipſum occidere, qudm Alium. 3 loſt. 54. 
* Malitia Suppiet ᷑tatem 8. P. C. 16. b. 
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It muſt be with Malice Forethous ht. r Malice is a formed Deſign r 2Inft 42. 
of Doing Miſchief to Another; fo that Hatred and Malice Diff r. Klier: 
He that Doth a Cxuel and Voluntary Act, whereby Death Enſueth, * 
Doth it of Malice Prepens'd and Forethought in the Eſteem of the 
Law, tho He doth it of a Sudden. Therefore Malice is Expreſſed 
by the Party or Implied by the Law. 1. f Expreſs Malice is when 3 ld. 51 
the Killing is with Malice Prepens'd or Forethought, with a Sedate H. P. C. 47, 
Mind and Formed Deſign To Wound, Poyſon, or To Do ſome per- 
ſonal Injury to Him that is kill'd, the Malice Continuing until the 
Mortal Wound or Hurt is Given. This Malice may be in the Prin- 
cipal that Doth the Act, or in the Principal Aiding and Abetting; 
and in the Acceſſary Before the Fact. When a Perſon in Cold Blood, 
Maliciouſly, Unlawfully and Deliberately : Bears Another, or Doth H. P. C. 4g, 
other Corporal Damage in ſuch a Manner That He Afterwards Dieth 2 
thereof, He is Guilty of Murder By Expreſs Malice, tho He did not — wg — 
Deſign to kill Him; But if He Beats Him only in ſuch a Manner that 
It appears He only meant to Chaſtiſe Him, It is Manſlaughter only. 

If One Executes His Revenge upon a Sudden Provocation in ſuch a 
Cruel Manner, with a Dangerous Weapon, as ſhews a Malicious and 
Deliberate Intent To Do Miſchief, and Death enfues, It is Expreſs 
Malice from the Nature of the Fact, and Murder. *If Two or «; to. 56. 
More come together to Do an Unlawful Act, as to Beat a Man, To Crompr. 25. 
Commit a Riot, To Rob a Park, Cc. and One of Them Kills a Blr 145 
Man, This is Murder in All of that Party that are Preſent, Aiding fi. F z1, 
or Aſliſting, or that were Ready To Aid and Aſſiſt, tho but Lookers 2.6, 
on. Otherwiſe of Them that By Chance. It is certain, That 1 
where The Principal Intent was to Commit Another Felony, and a / 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 
Guilty of Murder; for All will be ſaid to Intend the Murder. And 
ſuch Perſons are ſaid to be Preſent that are in the ſame Houſe, tho' in 
Another Room, or in the ſame Park, tho at Half a Mile Diſtance, 
or Out of View. And fo It is when Death Happens, where ſeveral 
Perſons intend only a Breach of the Peace, and To Reſiſt All Oppo- 
ſers. * If A. upon a Quarrel with B. tells Him that He will not H. P. C. 48. 
Strike Him, but that He will Give Him a Pot of Ale to Strike Him, 
and thereupon B. Strikes, and A. Kills Him, He is Guilty of Murder; 
for This was only To Cover His Miſchievous Intention. Y If upon a 7 Kely. 5s, 
Sudden Quarrel One being provoked by Bare Words or Geſtures makes 5% 6 65. 
a Puſh at Another with a Sword before the Others Sword is Dran. 
and t n a Fight enſues, and He who made the Aſſault kills 
he other, He is Guilty of Murder; becauſe He ſhew'd at firſt that He 
intended to kill Him. But if He had made no Paſs at Him till His 
Sword was Drawn, and till He was upon His Guard, and then Fights 
with Him and kills Him, He is Guilty of Manſlaughter only. 31a. fr. 
z Sometimes The Malice intended to one makes the Accidental 1 
Death of Another to be Murder. As 4. Having Malice to B. ſtrikes 
at Him and miſſeth Him, and kills C. This is Murder in 4. If one 
lays Poyſon to kill B. and C. takes it and Dies, This is Murder in 
him that laid the Poyſon. If one Reſolves to kill the next Man He 
meets, and docs kill Him, It is Murder, tho' He knew Him not ; for 
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*H.P.C.47, It is Malice Againſt All Mankind. In the Caſe of * Delling, It is 


45, 49. 
Kely. 56. 


Agreed, that where 'Two Perſons meet and Fight in Cold Blood up- 
on a Precedent Quarrel, or at ſuch a Day after the Quarrel, in 
which It may be preſum'd the Blood was Cool'd, and One killeth 
the Other, He is Guilty of Murder; tho' He had often declin'd to 
meet Him. In like Manner If 4. Challenges B. and B. Refuſes to 
meet Him, but Tells 4. That He ſhall go the next Day to ſuch a 
Town about Buſineſs, and then A. meets B. on the Road the next 
Day, and Aſſaults Him, whereupon They Fight, and B. kills 4. He 


is Guilty of Manſlaughter only. If A. Challenges B. and B. Refuſes 


bH.P.C 57, 
Kely. 111, 
113,115,116. 


<3Inft.g1,52, 


9 Rep. 67. 
Kely 60, 128, 


1385135137. 


4 3 Inſt. 52. 


4Rep. 40, 41. 
9 Rep. 66, 68. 


Kelly. 66. 


to meet him, but tells Him that He always wears a Sword, and 
ſhall be always Ready to Defend Himſelf, and then 4. meets Him 
and Attacks Him, and A. is kill'd, B. is not Guilty of Murder, nor 

of Manſlaughter, if the Killing was Neceflary in His own Defence. 
In Duelling, not only the Principal who actually kills the Other, but 
alſo the Seconds are Guilty of Murder, whether They Fought or not. 
And the Seconds of the Perſon kill'd are Equally Guilty, by Reaſon 
of the Encouragement which They Gave Their Principals by Joyning 
with Them. H. P. C. 51, contr. | See Of 4frays, infra, and the 


9 Ann. chap. 14. where Any Perſon Aſſaults and Challenges Another 
to Fight for Money won at Play, Gc.] Theſe are Inſtances of Ex- 
preſs Malice, b becauſe the Acts are Cruel or Unlanful, Deliberate 


in Purſuance of the Unlawful Act and Immediate Hurt of Another, or 
By Neceſſary Conſequence. 2. But There is alſo a Malice Implied 
by the Law, where It is not ExprefS'd in the Nature of the Act. 
This may be in Three Caſes. In Reſpett of the © Manner of Ri. 
ling ; As By Poyſoning [See 1 Ed. 6. chap. 12.] or when One Killeth 
Another without any Provocation, or upon a Slight Provocation. No 
Affront by bare Words or Geſtures is ſufficient Provocation. [See Of 
Manſlanghter, poſt. 4 In Repel? of the Perſon Killed; as if a Con- 
ſtable or Watchman is kilPd doing His Duty, or Any Other that 
comes in Aid of the King's Officer, while He is Executing His Office, 


_ tho' the Killer knew Them not to be ſuch Perſons, yet It is Murder. 
6. Others contend that He ought to Have Notice from Them that They 


come to keep the Peace, c. If a Bayliff is Executing a Lawful War- 
rant, and is kill d, Here Malice will be Implied, tho the Bayliff Ar- 


reſts one on a Sunday [See 29 Car. 2. chap.7.] or tho He ſhews not 


His Warrant where It may be Demanded, and tho the Proceſs is Er- 


roneous. But If the Bayliff do that which is Unwarrantable, (as if 
He Breaks Open an Houle to Arreſt in Civil Caſes, either By Night 


* z Inſt. 52. 
9 Rep. 67, 08. 
Dalt. ch. 145 


P. 344. 
8 P. C. 46. 


or Day) and is Slain, Malice ſhall not be Implied to make it Mur- 


der. So lt is where the Bailiff, &c. hath no Authority at all. [See 


Of Bayliffs, Book 1. chap. 7.) © In Reſpect of the Perſon Killing, 
as If One Aſſaults Another to Rob Him, and in Reſiſtance kills Him; 
If a Priſoner By Dureſs of the Gaoler comes to an Untimely End; 
If One is Executed By Command of a Judge who Hath no Juriſdic- 
tion in the Cauſe; If Execution is not By a Lawful Officer; or if the 
Sheriff, c. when He ought to Hang the Party Attainted, does Burn 
or Behead Him; or if an Officer Authorized to Whip, Gc. does it 
with fuch Rigour that by Means thereof the Offender Dieth, Oc. In 


All 'Theſe Cafes The Law doth Imply Malice. See the Statute of 
Stabbing, 1 Jac. 1. chap. 8. poſt. In Manſlaughter.] 
3 


Lafily, 


Ch. 1. Laws of England. ; 


Laſtly, It is faid in the Definition of Murder, That the Killing 
muſt be within a f Yar and a Day after the Stroke, Wound, c. 3 luft. 5;. 
For If One that is Wounded, Poyſon'd, (5c. dies after That Time, A >: 3 
The Law Preſumes He Died a Natural Death. So It is in Cafe of a 
Felo de je. The whole Day, on which the Hurt was Done ſhall be 
Reckon the Firſt. 5 It is no Excuſe, where another is wounded, s Kely. 26. 
If the Party Dies thro' his own Negligence or Diſorderly Living; 


22 Wounds were the Principal Cauſe of the Death which en- 


By the 3 H. 7. chap. 1. When one is nin in the Day-T ime, and 
the Marderer Eſcapes untaken, The Townſhip et ſuffers it, ſhall 


be amerced, Aud the Coroner fball Enquire thereof pu, the View 
of the Dead Body. : 


The Town ſhall be amerced, If any Man kills another in his Os 
own ® Defence, and Eſcapes. »2 laſt. 315 

1 If a Murder is committed in the Day-Time (not in the Night) ; lad. 3. 
in a Town not Incloſed, and the Murderer Eſcapes, The Townſhip „EC. 
ſhall be amerced. But if it is Incloſed, whether the Murder is 
— Committed by Night or Day, The Townſhip ſhall be amerced, if 

the Offender Eſcapes. For the Gates ought to be ſhut from Sun-ſet 
till Sun-rifing. [Sce the 13 Ed. 1. chap. 1. and of Hue and Cry un- 
der Robbery, poſt.] | 5 9 15 

[See the 22 Fac. 1. chap. 27. An Act to t the Murdering of 
Baſtard Children; and Note, That when the Birth of the Child is 
Concealed. It ſhall be taken to be Born alive; And If it is Dead, it 
ſhall be ſuppoſed, upon Account of the Concealment, That the Mo- 
ther murdered it, unleſs ſhe proves that it was Still-born. 
The Intent of the Mother to Conceal the Child makes it to be 
Thought Murder, tho in Truth the Child was Born Dead. | 

2. Of Man{lanzhter. 1 1 

* Manflaughter is the Killing of another without Malice in a * ;1n&.21 7.6. 
Preſent Heat on a Sudden Quarrel, upon a Juſt Provocation, or in 3 laſt. 55. 
the Commiſſion of a Foluntary and Unlawful A without any Deli- 
berate Intention of doing Miſchief. There is no Difference betwixt 
Murder and Manſlaughter, but That Murder is upon Malice Fore- 
thought, Expreſs or Implied, and Manſlaughter upon a Sudden Oc- 
caſion, or without an Ill Intent. Therefore in Manſlaughter there 
can be no Acceſſaries before the Fact. | | 
| It muſt be upon a | Sudden Quarrel, where the Party Guilty did | Cromp: 25. 
not appcar to be Maſter of His 'Temper, by talking calmly upon the , 8. 
Quarrel, or afterwards upon other Diſcourſe, whereby the Heat of the 2 Cro. 296. 
Blood might be preſum d to be Cool'd. Therefore where Two meet 
together, and ſtriving for the Wall one kills the Other, This is Man- pet 
ſlaughter. ® And ſo it is if they had upon a Sudden Occation gone » 3 lift. 5r, 
into the Field and fought, and the one had kill'd the other. For all 


b +» H. P. C. 5 
is one continued Act of Paſſion upon the firſt Sudden Occaſion. If 55. 3 | 
Two fall out on a Sudden and Fight, and one Breaks his Sword, and 8 

| £2 3 a | 
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+ Delinquens ter Iram Provetttus, Puniri Debet Mitius. 2 Inf. 55. 
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a Stranger ſtanding by Lends him another, and he kills therewith, 
Manſlaughter in Both. 

Or it muſt be upon a Jyſt Provocation. But when it appears that 
One Hath kill'd another, It ſhall be intended at firſt that he did it 

» Kely. 27. ® Maliciouſly, unleſs he can prove that he did it upon a Juſt Provo- 
e Kely. 135, cation. ® No Breach of a Man's Word, or Treſpaſs either on Lands 
131+13213+ or Goods, no Affront by Words or Geſtures will Excuſe the Killing of 
another, from the Guilt of Murder, or be thought a Juſt Provoca- 
PKely.55,6> tion. P But if upon ill Words (as Giving the Lie, calling another 
Son of a Whore, (5c.) Both the Parties ſuddenly Fight, and one kills 

the other, This is but Manſlaughter. For it is a Combat betwixt 

Two upon a Sudden Heat. Juſt Provocations may be in the follow- 
*Rely-135 ing Manner. 4 As if one upon Angry Words ſhall Aſſault another, 
either By pulling Him by the Noſe, or Filliping upon his Forchead, 

Ge. and he that is fo Aſſaulted ſhall Draw his Sword, and imme- 

diately kill the other, This is only Manſlaughter. For the Peace 
was broke by the Perſon Kill'd, and an Indignity was offered to the 

. Slayer, fo that he might Reaſonably apprehend that There might 

4. 55. be ſome further Deſign upon him. If a Man's Friend is aſſaulted 
Kely. 46, 60, by another, or engaged in a Quarrel that comes to Blows, and one 
61, 62, 136, jn the Vindication of his Friend ſhall on a Sudden take up a miſchie- 
„vous Inftrument, and kill the Enemy of his Friend, That is but 
' Manſlaughter. So it is if a Man ſees another injuriouſſy Reſtrain d 

of his Liberty by Pretended Preſs-Maſters, & c. and out of Compaſ- 

fion comes to his Reſcue, and kills any of thoſe that fo Injuriouſly 
Reſtrained him, That is Manſlaughter. [g. If the Party injured 
ſubmitted, and there was no Affray.] Again, when a Man is taken 


*1Ventr. in f Adultery with another's Wife, and the Husband preſently kills 


= 212, the Adulterer, This is a Juſt Provocation, and makes it Manſlaugh- 


213. ter. For here was the Higheſt Invaſion of Property. [See Lev. xx. 
Kely. 137. D. 10.0 | | 


+3 Inſt. 36. rt The Unlawful A muſt be without Deliberation, and without 


ous 2 Intention of Doing a Perſonal Hurt, to make it Manſlaughter. For 


113, 113. If the Unlawful Act is Deliberate, and tends to the Perſonal Hurt 


of any immediately, or by way of Neceſſary Conſequence, and 
»H.P.C. 32, mo hr It is * as before . u So that any Un- 
lauful Act without an IIl Intent, is Manſlaughter, with an ill Intent, 
H. P. C. za, Murder. * As when two Play at Foils, and one kills the other, it 
is Manſlaughter only. For tho the Act was Unlawful, yet there 
eg Inſt. 56, was no Deliberate Intention of Doing a Perſonal Hurt. Y If Two 
Hob. 13, Maſters of Defence, without the King's Command, play at Hand- 


|  Dalt.ch. 148. Sword, (Fc. and one Hurts the other fo that He dies within a Year 


P-35 and a Day, it is only Manſlaughter. It is not Felony, if it is by the 
King's Command, (.) For that in Friendly Manner they Play by 
Conſent, and for Sport to Try their Manhood, or That They may be 
able to do the King a Service in that Kind, as Occaſion ſhall be of- 
fered. So if Death Happens by Playing at Foot-ball, by Wreſtling 
and ſuch like Sports, which are attended with no apparent Danger 
: 3 Tnft. 57. of Life, and are uſed only for Sport or Exerciſe. * If one Killeth 


H.P.C.44,45- another by Throwing a Stone over a Wall in a Place where Men often 


Reſort, or by throwing a Stone wantonly at another in Play, and By 
doing ſuch Action as cannot but Endanger the Bodily Hurt of 
ſome one or other, It is Murder, If done with an Evil Intention to 
+ | | Hurt : 


Ch. 1. Laws of England. i ; 357 


Hurt ; If without ſuch Intention, It is Manſlaughter. The Intention 

of Evil, tho not againſt a Particular Perfon, makes Malice Implied. 

2 Certainly It a Man knoweth that People are paſſing By in the * 3 Ind. 57. 
Streets (as in London, where there is a Continual Concourſe of Peo- 4 © 4 
ple paſſing up and down) and 'Throws Rubbiſh, a Piece of Timber 
or Great Stones from a Houſe, and Killeth another, It is Murder, 

tho' He calls out to the People To Stand aſide, becauſe in Common 
Preſumption his Intention was to do Miſchief, when he caſts a Ihing 

down amongſt a Multitude of People. Otherwiſe if he had call 'd out 

in a Country Town, where there is no ſuch Frequency of Paſſengers. 

d If one by Shooting at Wild Fowl, Hare, Cc. kills a Man By Ac- » 3 I. 56. 
cident, If he is not Qualified to keep a Gun, It is Manſlaughter. 

But if he was Qualified to keep a Gun, and the Act was Lawful, 

It is Chancemedley only. But, tho Qualified, If he Shoots at a 
Cock or Hen, or any Tame Fowl of Another Man's, and he kills a 
Stander-by, It is Murder, for the Act is Unlawful. © So if one, 3 Ind. 56. 
meaning to Steal a Deer in the Park of another, accidentally Killeth f PK _ 
a Boy that is Hid in a Buſh, This is Murder. But Quære, becauſe the Kely. 11 4 : 
_ Unlawful Act doth not Tend immediately or by Neceſſary Conſe- 

quence to the Hurt of another. | . . 

_ ©* If a Phyſician gives one ſuch Phyſick that the Patient dies of it * 4 Inft. 251. 
in the Operation, It is not Homicide, if there was no Felonious In-. C6. > 
tent. But if one that is not of the Faculty of Phyſicians takes upon 
Him the Cure of a Man, and he dieth of the Potion, gc. It is ſaid 
to be Homicide and Felony. = 


But there is a Manſlaughter, which is puniſhable as Murder. For, 


By the 1 Jac. 1. chap. 8. Ihen ane Thruſfts or Stabs Another, not 
having Then a Weapon Drawn, or Then Striking firſt, ſo that H. 
dies thereof within Six Months after ; altho' It were not of Malice or 
Forethought, He ſhall not Enjoy the Benefit of his Clerg 7. 
This Af ſhall not Extend to Charge any with Thrufting or Stab- 
bing, when it is done only Se Defendendo, By Migfortune or in keep- 
ing Peace, or in Chaſtifing a Child, or S:roant, with no Intent or 
Purpoſe to commit Manſlaughter. CCR. 


Obſerve upon this Statute, That where a Perſon who kills ano- 
ther, was at any Time ſtruck by the other in the Quarrel, or where 
He had a Weapon drawn at any Time in the Quarrel, before the 
_ 'Fhruſt, or Stab or Mortal Wound was given, The Slayer is out of 
the Statute, tho he gave the firſt Blow. For the Words That Harb 
zot THE N firſt ftiricken, or That Hath not THE N any Iea- Lev 255, 
pow Drawn, ſhali be conſtrued to be the Srroke given by the Party 256. 
Slain, at any Time of the Quarrel, and not to any Stroke juſt before 
the Thruſt or Stab; and ſo Tes ſhall be Conſtrued to a J/eapor 
Drawn at any Time during the Quarrel. ogy 
The Statute Extcnds to him only that * Actually gave the Stroke H. p. c. 58 
or that Stabb d tae other; and not to Thoſe that were Aiding and 
Abetting in the Fact. For they ſhall be Allowed Clergy. So that 
If it cannot he proved by whom the Stroke was Given, The Caſe is 
out of the Statute. 
_ 8 A Killing with a Hammer, Gc. cannot come under the Words 6 i Jones4;2. 
| Thruſt or $tab. h But if the Party Slain had Diſcharged a Piſtol, or , Lev. 266. 
ew 
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threw a Pot, Bottle, (5c. at the Party that Stabb' d, It is within the 
Equity of the Words, Having then a Weapon Draten. For Penal 
Statutes ſhall be conſtrued favourably for the Subject. For this Rea- 
ſon, if one had Drawn out a Piſtol only, and levied it at the Party, 
without Diſcharging it; or held up a Pot, Bottle, &c. Threatning 
only io Throw it ; This ſcems to be a Weapon Drawn. [But 
Hare. 
H. p. c. s, i He that is Ouſted of Clergy by this Statute muſt be ſpecially in- 
266 dictedpurſuant to it; and yet the Jury may find Manſlaughter Gene- 
rally. For the Statute makes no New Offence, but only takes away 
the Benefit of the Clergy which was allow'd at Common Law. 
© Kely. 55 k For the Statute is but a Declaration of the Common Law, and 
oe made to prevent the Compaſſion of Juries, who oftentimes were apt 
to believe That to be a Provocation to Extenuate a Murder, which 
in Law was not. 
Thus of Murder and Manſlaughter, which are Voluntary Homi- 
cides. 
Involuntary Homicide is either By Chancemedley, or thro' Nece fi- 
_ 13 Inſt. 54, fy. I But theſe are not properly Felonies, becauſe not accompanicd 
56, 2 with a Felonious Intent. 
m3 Inſt. 56, 3. ® Chancemedley (Chance-Meſle) is where a Man is doing a Law- 
The - ful Act without Intent of Hurt to another, and the Death of ſome 
Dalr. ch. 748, Perſon doth By Chance Enſue. Manſlaughter is call'd Chancemed- 
p. 351, 352. ley ; but then it ſignifies the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſle, Medle or Melle is Brawling. 
But Chancemedly in Common Speech is where Death happens, when 
one is Doing a Lawful Act, and without an ill Intent. So then while 
one is uſing a Lawful Diverſion, as By Shooting at Rovers or at 
Wild-Fowl, Gc. or when one is Hewing a Tree, (5c. and the Head 
of the Hatchet flies off, and a Stander-by is accidently Killd, This is 
Chancemedley. Alfo if one is doing a Lawful Thing that may breed 
Danger, and gives Warning (as where a Workman flings Down 
Timber or Rubbiſh from a Houſe, and Gives Warning to all Perſons 
Io take Care and ſtand aſide) and yet kills one that Happens to be 
* 3 Inft. 57. Underneath, it is Chancemedley. * Otherwiſe in Populous Cities, 
8 where People arc continually paſſing Up and Down. [See Of Man- 
*H.P.C. 58, laughter, ſupra.) If a Man whips his Horſe in the Street to make 
> him Gallop, and the Horſe runs over a Child and kills it, it is Man- 
ſlaughter : But if another had whipp'd the Horſe, it would be Man- 
HK. c. 31. ſlaughter in Him and Chancemedly in the Rider. P If a School- 
Dalt. eb. 145. maſter in Correcting his Scholar, or a Father his Son, or a Maſter 
* His Servant, or an Officer in Whipping a Criminal, in a Reaſonable 
Manner, Happens to Occaſion his Death, It is Chancemedley and 
Miſadventure. But if they Exceed the Bounds of Moderation, 
n. c. 26. They are guilty of Manſlaughter. 4 And if they Correct with an Im- 
Kely-65,153- proper Inſtrument for Correction, as with a Sword, an Iron, Bar, or 
kick the Scholar to the Ground, and then Stamp on him, and Kill, it 
is Murder; becauſe of the Cruelty and Barbarity of the Action. ¶ Sce 
Exod. XX. C. 20, 21. Numb. XXXV. C. 15. Deut. xix. D. 55 6. and 10. 
Joſb. xx. c. 30.] 5 8 
In Chancemedley the Offender Forfeits his Goods, but hath a Par- 
don of Courſe. ['See poſten.} | 
4 


Note, 
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Note, That There is a Death Per Infortunium, without the Fault 
or Procurement of Another, * Occafion'd by ſome Animal or elſe by * 3 Inf. 57.52, 
a Thing without Life; as where One is kill'd by a Fall from a Horſe, KP. C. 3, 3. 
Mow or Rick of Corn, Hay, Cart, (5c. which tho It is not properly 
Homicide or the Killing of a Man By a Man, nor Puniſhable as a 
Crime, Yet the Law Takes Notice of it, and makes that Thing that 
Occaſion d the Death to be Forfeited to the King as a Deodand. 
[See Of Deodands Under the Title Of Franchiſes and Liberties, 
Book 2. chap. 2. Ante.| * But If a Man is flain in ſuch Manner by « pate. ch. 
the wilful Default of Another, It is Felony. 149- p. 353 
4. The Life of a Man may be Taken away upon a Neceſſity. 
This Neceſſity makes it Excuſable or Juſtifiable Homicide. 
1. Excuſable Homicide is S Defendendo, or where One has no o- 
ther Poſſible means of Preſerving His Own Life than By Killing the 
| Perſon who Reduc'd Him to ſuch a Neceſſity: It is ſaid That It muſt 
be a Killing upon an Inevitable ; but Neceſſity always im- 
plies the Act to be inevitable, or that It could not be otherwiſe. 
t The Party Aſſaulted is not to be Excuſed, unleſs He gives back to * 3IÞ# 55,56. 
the Wall, Hedge, River, Oc. beyond which He cannot go before He Bc ves 
| kills the other. But If the Aſſault is fo Fierce and in fuch a Place; p. 35, 338. 
that Giving back would Endanger His Life, He need not Go back. Kely. 128. 
Certainly This muſt be a Killing & Defendendo or in His own De- 
Fence. And tho one Retreats from an Aſſault to the Wall, &c. and 
gives the other Divers Wounds in His Retreat, yet if He gives Him no 
Mortal Wound till He Gets thither, He is Guilty of Excuſable Ho- 
micide and Se Defendendo only. But if the Mortal Wound was firſt 
given, then Manſlaughter. If One Aſſaults Another to kill Him up- 
on Malice prepenſed, and then flies to the Wall, &c. and there In 
His own Defence kills Him, It is Murder. For He was the Original 
Cauſe of the Killing. But If there is Malice betwixt 4. and B. and 
A. ſtrikes firſt, and B. Retreats to the Wall, and there in His own 
Defence kills 4. This is & Defendendo notwithſtanding there was 
Malice Between 'Them. 333 3 
2 f a Priſoner Aſſaults a Gaoler, or One Aſſaults an Officer of Ju- » 3 rag. 56. j 
ſtice that Hath a Lawful Warrant, They are not Bound to Give Back Rep. 91. i 


before They kill in Their own Defence. So it is where a Thief of. cho... 1 

fers to Rob or Murder Another either Abroad or in His Houſe. And p. 338. | ö 
ſo It is Declared by the 24 H. S. chap. 5. [See Infra. K. F. c. 41. 

A Man in Fight falleth to the Ground, There His Flying to the z inſt. 140. — 

Wall, &c. is not Neceſſary. | | 2Cro.367, 1 


A Man cannot draw a Weapon in His own Defence in a Church 
or Church-yard. [See the 5 & 6 Ed. 6. chap. 4.] or in view of the 
King's Courts of Juſtice, or in Any of the King s Palaces. 
V Upon an Indictment for Murder One cannot ſet forth His Caſe in 218. 316, 
a Special Plea; but muſt Plead Not Guilty, and Give the Special % _ g. 
Matter in Evidence. And tho the Verdict is Chancemedley or Se 
Defendendo, He ſhall Forfeit All His Goods and Chattels. But He 
ſhall Have a Writ of Reſtitution, and a Pardon of Courſe. This 


For- 


— 
— * A—_— ——— 


. is ob Tutelam Corporis ſui fecerit, Jure id ſociſſe videtur. 1 Inf, 
$62. a. 2 384, 590. 3 Inſt. 56. | | 
Vim Vi Repellere licet, modo fiat cum Moderamine Inculpate Tutelæ. 2 Inſt. 162.4. 


— —— 


Forfeiture is made, That Men may be Wary and Careful How They 
Take away the Life of Any Man. The Pardon was Obtained former- 
ly by Cert:orari out of Chancery to Remove the Record, which be- 
ing certified, The Lord Chancellor iſſued forth a Pardon: But now 
It is Done By Certificate of the Judge or Juſtices, &c. 
* 21nſt. 316 There can be no * Acceſſaries Before or After the Fact in Excuſe- 
5 "nt 5% able Homicide. | 


By the 24 H. 8. chap. 5. If One is Indified or Appeal d for the 
Death of Another Attempting to Murder Him, or Rob Him on the 
Highway, or in His Houſe, (and ſo Found By Ferditt) He ſhall 
Forfeit no Lands or Goods for the ſame ; but ſhall be Acquitted and 
Diſcharged thereof. [See of Forfeiture, Book 4. chap. 5. See the 
6 Ed. 1. chap. 9.] | | 


So then 5 Deſeadends is an Excaſable Homicide. And The: It 
may be ſaid of Chancemedley. [ See Of Bail, Book 4. chap. 5. 


ln. 11, 2. * Zaſtifiable Homicide muſt be alſo upon a Neceſſity. This is 
ind 128 b either of a Publick or Private Nature. 1. Pablick, occahion'd either 


7 Rep. 14 By the Due Execution of Publick Juſtice or the 4dvancement of it. 
10Rep.76 By the Due Execution of Juſtice, when Judgment of Death is Given 
35:36 By One that Hath Juriſdiction in the Cauſe, and when Judgment is 
Dalt. ch. i 50. Executed By a Lawful Officer, and the Execution is Purſuant to the 
p. 354» 355. Judgment. But if the Judgment is only Erroneous (as Death in 
Treſpaſs By Juſtices of the Peace, &c.) The Officer is not Guilty of 

Felony, tho the Judge is Guilty. In Advance ment of Juſtice, either 

in Relation to Criminal or Civil Cauſes. Criminal, as when a She- 

riff or Bailiff, Having a Lawful Warrant, Arreſts a Perſon that Hath 

Actually Committed a Felony, or that is Indicted of Felony, tho no 

Felony Done, or the Party is Innocent, and He will not Obey; or 
when He will not Suffer Himſelf to be Arreſted, | 


ſelf; or when One Either with or without Warrant, Purſues a Felon 
upon Hue and Cry that flies for it, or One that is Indicted of Felony ; 
See of a Warrant in Law, &c. Book 4. chap. 5. ] Or if a Priſoner Af- 
faults Thoſe that Conduct Him to Gaol, or His Gaoler while He is 
Endeavouring to Eſcape; If "Thoſe who are Engaged in a Riot, See 


1 Georg. 1. ch. 5. G. 3.] or Forcible Entry or Detainer, ſtand in 
ſition to a Juſtice's Command or Lawful Warrant; If Any are doing 
"Treſpaſs in a Foreſt, Chace, Park, or in Any Encloſed Ground where 


Deer are kept, and will not Render Themſelves to the Keepers, but 
Fly or Defend Themſelves; [See the 3 & 4 WW. & M. chap. 10. and 

40 5W.G M. chap. 23. For Preſervation of the Game.] In 4 

"Theſe Caſes a Killing may be Juſtified. [See Of Murder, 4me.] Ci- 

z inf. 36, ol, b As a Sheriff, c. may kill a Man that Reſiſts an Arreſt. (9p) 


221. C, But He cannot kill One that flies from the Execution of a Civil 
Dar. ch. 5c, ceſs. So it is, If the Sheriff, Ge. Endeavours to Retake One that 
p-355 Hath been Arreſted, and Hath made His Eſcape, and doth Reſiſt Him. 
But no Private Perſon hath this Authority upon an Arreſt in a Civil 
Matter, as He Hath upon an Arreſt for Felony. Neither Hath the 
= Sheriff, c. this Authority either in Criminal or Civil Caſes but up- 
*H.P.C. 38. on a © Neceſſity as aforeſaid; as when an Offender cannot be Taken 
Dalt. eh. 150. without Killing Him, Gc. If He might be taken without Killing 
p35, Him, It will be eſteem'd Murder. 2. Private, occalion'd in Defence 
3 | 
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Arreſt me, or doth any private Treſpaſs to my Goods, and 
is Manſlaughter ah. bs — of the Poſleſſion 
Goods, „r to beat Him that will lly take 
from me; but I cannot Juſhfy the Killing of him, except 
f. If one Enters Wrongfully and Forcibly into the 
another, and the Owner Endeavours to Fire the Houſe, 
rong-doer kills Him, it is alſo Manſlaughter. [See 1 Fac. 1. 


the Special Matter Found, The Party is to be Diſmiſs d. nf. 283.4 
without any Forfeiture or Pardon Purchaſed. 5 3 _—_ 
Theſe are the Felonies (at leaſt Suppoſed Felonies at firſt) commit- H. P. C. 38. 


2. Private Felonies may be againſt the Body of the Subject wich- 
out Taking away his Life; and may be Committed By 1. Buggery, 
2. Rape, 3. Forcible Marriage or Defilement of Women, 4. Polygamy, 
5. Mayhem. 8 e . 

--:. * or Sodomy is the Carnal Knowledge of the Body 
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[See Exod xxii. v. 19. Levit. xviii. v. 22, 23.] If 2 

Girl thus Abuſed are within the Age of Diſcretion, It is no 
| Agent only. iſe it 1s Felony in 

he that doth the Act is a Princi- 

, Aiding and Abbetting the Miſdoer, 

is is Felony by the Antient Common Law. 


of the Body of a 1 1n8.123.b 
muſt be Penetration __ 


that ſhe was a Common Strum- P. 392. 
Aaa pet; 


n . Ei Pena Pleflentur. 3 lyft. 59. 5 Rep 80. 
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pet „ n the — — S. P.C. 24, Finch 204.] 
t it is a ſtrong Preſumption Againſt the Woman That She made 
no Complaint in a Reaſonable Time after the Injury. 

Aiders and Abetters may be Indicted as principal Felons, whether 
Men or Women. 


The Word Rapuit —: 3 and is 
necelfry in the Inditment. 


By the 18 Eliz. chap. 7. It is Felony without Clerg y to commit a Rape, 
And whoſoever ſhall Carnally Know and Abuſe any Woman-Child 1nder 
the Age of Ten Tears ſhall Suffer as a Felon mas Clerg y. [See Meſt. 1. 
or the 3 Ed. 1. chap. 13. Weſ * 34. and 2. t. 


180, 453. 


It is not * Whether ſuch Child Conſented or was Forced. 
; Gro. 332- Let is muſt be Proved that the Offender ' Entred Her Body. 


Dutt. ch. 160. 
. 3. Forcible Marriage or Defilement of a Woman of Eſtate is Felo- 
ny. For, 


By the 3 H. 7. chap. 2. 7 any Perſon ſhall take away any IWo- 
man Havins Lands or Goods, or That is Heir ent to Her An- 
ceſtor, Kals Her Will, and Marry or Defile Her; The Takers, 
Procurers, Aberters and Receivers of the ſame Woman Jo Taken A- 

ainſt Her I. ill, and Knowing the ſame, ſball be Deem d Principal Felons. 
Provided That This Af Extend not to any Perſon Taking Any Wo- 
man, Claiming Her only as bis Ward or Bond-Woman, | See the 


39 Eliz. chap. 9. infra. | 


«4 Taft. 66. „The Woman muſt have Lands or Goods „ be Mew Apparent. 
%. She muſt be taken away againſt wh and She muſt be married 
i2 Rep. 20, tO the Miſdoer, or to * : | 
=. go I ry "no er poo to which the 
3 Cro. 432, does Refer by the Words, So againſt Her Will. If theſe do not 8 
+54455,452- cur it is no Felony within this Statute , but the Miſdoer muſt be 
otherwiſe Puniſhed. 
If the Taking is unlawful and againſt the Will of the Woman, altho 
the Marriage was with her Wil, it is Felony within the Statute. 
Thoſe that after the Fact receive the Offinder. and not the Woman, 
are not Principals within this Statute ; but Acceſſarics according to the 
Rules of Law. 
Privies to the Marriage, and not Parties to the Force, are not within 
the Statute. 


The Indictment ought to Alledge that the taking was ber Lucre 
See the 43 Flix. chap. 13. | 


By the 39 Elis. chap. 9. All Perſons, who ſhall he Principals, Pro- 
curers or Acceſſaries hefure the Offence Committed in the taking away of 
Women againſt their Will, contrary to the 3 H. 7. chap. 2. fball be Ex- 
cluded the Benefit of the Clerg y, 


ere. 557, An Information will lie for ſeducing a Young 
en, from their Parents, 9 Gx. et the 


Raym. 473. ſent. 
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4. Polygamy is where a Man marries Two or ae Wives aap- * 3 Init, 88. 
* or where a Woman marries Two or more Huſbands together. 
See Of Huhand and Wife, Book 1. chap. 6.) Here The Body of the 
ſtuns ans WAR may be Bll tw be injur'@ by 2 Second Marriage 
while Either are Living. 
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Delivers Cattle to Sell, and the Servant goes 
in Action, or receives the Money 

and goes away with the Money, This is not Felony 

Statute. So if a Servant Receives his Maſter's Rents. For 
id not deliv Money It muſt be of 
ver _ © If Goods Delivered to 


5, 


71 
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ving of the 

z Inft. 108, is not Quite B 
HP. C. 64 the Goods 


9 


Remo- 


| out 

Dalt. ch. 155. of the Paſture, | | lays 

pP. 369. Them on the Floor, and 1 'hem 

* Kely. 31. 2 | 1. He 
H. P. C. 64. 5 


and carries it away, it is Larceny and Felony. 8 All 


s 3 Inſt. 108. 


hk 3 Inſt. 108. 
H. P. C. 65. 
Dilt. ch. 157. 
p- 37 375+ 


b * rceny. 
; Dalt. ch. the Beginning of this Chapter.] * If one Ready to Starve take Vic- 
151. P. 363. tuals from another to Satisfy His Preſent Hunger, It ought not to be 


Adjudged Larceny. [ See Prov. vi. v. 30. ] 
« 3 Inft. 109. Mere Perſonal Goods. * Mere, for if the Perſonal Goods Sa- 
* Thing of the Realty, It cannot be Larceny. | 
Dyer . Muſt not Underſtand Things annexed to the Freebold, iſs 
Dualt. ch. 156. Y 1 Church it is 
FRED Freehold, Severs 
| again at and 
and 
. | the 
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Relating 
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the Owner. The Perſonal Goods alſo muſt not be of a 1 Baſe 1 
ture, as Dogs or Cats, if They may be faid to be One's Perſonal x" 45 66. 
Gcods. Some Things that are Vid by Nature, and made Tame, 
cannot be Taken away feloniouſſy as Perſonal Goods ; as (for Ex- 
ample) Bears, Apes, Monkies, Pole-cats, Ferrets, Squirrels, Parrots, 
Singing Birds, &c. 
If No Felony can be Committed of any Thing that is Wild and 
Reclaim'd at Age, Felony cannot be Committed of the Taung in the 
Neſt, Kennel or Den. 
„ By the Goods of Another, We muſt underſtand Goods that are ” 2 Inf. 112, 
in the þ and Poſſeſſion of Another. 
Therefore To take away n Wild Beaſts out of the Poſſeſſion of 2 18. 
another, is not Larceny; Neither To Take Deer, Hare, Conies in a ? 5 10. 
Foreſt, Chaſe, or Warren; becauſe no one has any Property in them. 3 
See the 3 & 4 V. & M. chap. 10. 4 & 5 V. & M. chap. 23.] For H.P. C. 6s, 
dhe more Effecual Diſcovery and Puniſhment of 93 [And Bac cb. 156, 
5 Georg. chap. 15 and 28. | p. 370. 
But if the Will Beaſts are fit for Fond and are afterwards Reduced to 
Tameneſs [as Deer, Wild Boar, Hares, Conies, Gc.] He that ſtealeth 
Them, knowing Them to be Tame, Committeth Felony. 
Obſerve then the Difference between Wild Beafts tam'd Serving for 
Food, and Wild Beaſts tam'd Serving for Pleaſire enly. But cho Deer, 
Boars, Gr. are Wild, yet when * are killd, Larceny may be Com- 
mitted of the Fleſh. 
To Take „ Fiſh in a River 1s no Felony. But it IS Fel to » 3 Inc. 199. 


| Take away Fiſh in a Net, Trunk, or Pond; becauſe then they are not H. P. C. 67, 
at their Natural Li 


r Law is the ſame as of Wild Beaſts, Obſerving 
the Difference betwixt ſuch as are for Food or Pleafure only. ¶ See the 
Authorities, ſupra. 

Of Swans mark'd or Pinion'd or Tam, which are kept i in "ag 
or Private River; as alſo of Pidgeons in a 

| Young Hawks out of their Neſts in another's ſeveral Ground, — 
may be Committed. But to take old Pidgeons out of a Dovehouſe, is 
not Larceny, 22 up r 
tain Property in any one. Felony may mitted by taking awa 
Cocks, | ng — Turkeys, Geeſe, Ducks, and Their — 
Ones. Alſo to take away the Eggs of Tame Fowl is Felony; Except 
the Eggs of Swans and Hawks tam'd, which is Punifhablc by Fine | 
and Impriſonment oy 11 H. 7. chap. 17. 


or 


By the 37 Ed. 3. chap. 19. To Steal Hawks Reclaim'd is Felony ¶ See 


34 7 n Book 2. 
2 | 


Generally Larceny _—_ be Committed of all Creatures that are of 


a2 Tame Nature, whether Beaſts or Fowls; ally if 

are fit for Food. — 
By the 2 & 3 Ed. 6. chap. 33. Sealing 3 or Ge 

i Felony without Clerg y. 7 . 


v Alſo 


368 — . Inſtitute of the Bock Ill 


» Dalt.ch. p Alſo of all Moveable Goods, the Property of which is in any 
156. P. . Perſon, Larceny may be Committed; as Money, Houſhold- Stuff, 
Hay, Corn Trees and Fruit ſevered from the Ground, &c. To take 
away Goods, whereof the Owner is Unknown, ſometimes is no Fe- 
; Ind. 108. lony; As 9 Treafure-Trove, Wrecks, Waifs, Strays, before Seizure 
H. P. C. . By Perſon who hath a Right thereto. This Fact ſhall be Pu- 
niſhed only By Fine, . But in other Cafes a Man may be Guilty 

H. p. C.67. of Fel in taking away Goods, the Owner whereof is Unknown. 
Dalt.ch. 156. In which Caſe the King ſhall Have Them, and the Indictment ſhall 
n be for Taking Bona Cujuſdam Hominis Ignoti. One alſo may be 
Guilty of Felony for taking away the Goods of a Church or Chapel, 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, Cc. 
+; Inſt. 110. And he who takes off a Shroud, &. from a Dead Corpſe, may be 
N indicted as having ſtol'n it from the Executors or Adminiſtrators, or 
3 other Owner thereof when it was put on. For a Dead Man is not 
p. 373- Capable of Having any Property. A Man may commit — by 
* 3 Inſt. 110. Taking away his Own Goods in the Poſſeſſion of another. For a 
H.?P.C.57. Felonious Taking muſt be of the Poſſeſſion; or of the Property with 
Diss. Poſſeſſion; not of the Property removed from the Poſſeſſion. Thus, 
Polt. 126. When the Owner Delivers Goods to a Tailor, Carrier, Oc. and Af. 

| terwards Steals Them from Him, with an Intent to Charge him for 
Them, It is Felony in him, for tho' he had the General Property 
in Himſelf, yet the Tailor, Carrier, Oc, had a Special Property and 
the Poſſeſſion for a Time. And therefore in that Senſe it is a taking 
the Goods of Another. So If one Lends or Delivers Goods to keep, 
*H.P.C.6;, and he Steals Them. The Wife cannot Steal Goods from her 
Pult. 126. Husband, for are not the Goods of Another; the Husband and 
Wife being one Perſon in Law. Thus of the Goods of Another. 


Above the Value of Twelve-Pence. For if the Perſonal Goods 
» Inſt. 189, Stol'n amount to Above the Value of Twelve-pence, then it is 
190. Grand Larceny. But the Things Stol'n are to be Reaſonably valued 
Dole ch , according to the Rate of an Ounce of Silver at this Day. [See Weſt. 1. 
P. 366. rr 
H. P. C. 0. Goods To the Value only of Twelve-pence is Grand Larceny. 7 If 
Dale ch. 136 two Steal Goods to the Value of Thurteen-pence, this 1s Grand Lar- 
Pult :25. ceny in Both; for Each Perſon is as much a Felon as if he had Stol'n 
2 Inſt. 190. that Sum alone. If one at Different Times ſteals ſeveral Parcels of 

and 


Log fe de put together in one Indictment, 
be Guilty of Grand Larceny. But this 1s 


1 


Not from the Perſon, or By Night in the Houſe of the Owner. 
[See e. TY hoe 
| [See the 5 chap. 31. For Receivers of Felons and Stol'n 
Goods, 4 Georg. 11. 6 Georg. chap. 23. For pretending to Help 
One to StoPn | 


and Tit, Larceny from the Houſe, poſt.] 
tbe 6 Georg, cha F any ball wilfully and maliciouſly Aſ- 
font boy Prſn i the Rai L or High with an Lr, 
rear, ſpoil, &c. the Garments or Cloaths of ſuch Perſon, upon Con- 
vidtios He ſhall ſuffer as in Caſe of Felony, . 
2 2, * Petit 


Laws 


of England 309 
is when the Goods Stol'n do not Exceed * 2 1nd. 4% 
Goods Ing % 
they H F. C. 70. 


Dult. ch. 154. 
Lo p. 365, 368. 


_— — ___—_ . 


it is but 


F toratatenc Fad cons 
put Him in Fear. 3 | 5 
from the Perſan that puts him in Fear is 


- ..."* ma 
ROBBERY. - 

 ®@ROBBERY (Rubina, Robberia, from the Robe or Garment) * : Ind. 
is a Felonious and Violent Aſſault upon the Perſon of Another, taking 29% = 
from the Perſon Goods or Money, to any Value, putting Him in Fear. &,** > v 

Tho is ſometimes taken (in a large Senſe) for a wrongful H. P. Ct, 

— taking a of Goods. ; | = | 3, | 
In This Definiti ſe Things are to be Conſidered more particu- 
larly (via.) The Violent Aſſault upon the Perſon, The Taking away from 
the Perſon Ty wr The Putting of bim in Fear. q 

The Violent Aſſault. © This with the Indictment, F7olenter & * 3 Tad. 68. 


; Dalt.ch.153, 


P. 363. 


37 
K. B. C. 


TR Contr, th the Thief 

Pule. 128. Perſon i Retry, gh 7 

es Hlecls from ne an 74-4 
of my Pocket, bo oe Till 1 of "ay 


me, or of any belonging to me in 
Face, and againſt my Will, is in Law 1 by 
Tn of Property withoue Colour for i will 
the Thief takes my Purſe, which in my Fright I 
Robs my Servant of my in my . 
tle out of my Ground while 28 not 
Him, &c. This is Robbery. But If One leaves his 
ſteps aſide, or if a Carrier follows his Horſes at a Diſtanc 
are Taken by a Thief, It is not a Taking from the 


' ; Ind. 69. 3 Value. * Somewhat muſt be taken; and if It is 
H. P. C. 73, ny, It is a Robbery. Here It is Felony of Death tho' the 
"0 der Twelve-pence, or never ſo ſmall. In other Larcenies le 

= of Death is only where The Thing ** 
Twelve-pence. 


Nie I in Fear, 5 This * the Robber 


1 3 Inf. 68. 


H P. C. 21, Cut from the Perſon. For if He taketh Any 
8 Thing from my Perſon on the Here without putting me in 
TY Fear by Aſſault or Violence, It is a F for 
& as „ which the Offender ſhall have his - IX wich his Seved Cham, 


he bids me deliver my Purſe, and > Alle A prays me to give him 


an Alms, and I give him an A accordingly, This is Robbery; for 
I did it thro Fear. 


Dn widhout Clergy] See of the Clergy, chap. 2: 


By Weſt. 1. or 3 Ed. 1. chap. 9. All a he Reach at the 
and Arreſt 


* 3 Inft, 117, rhe King b This i an Aﬀfirance of the Common Law. [See 4 El. 1. 


wut be 2 the Lord Fr The bis 
5 5 1 


act this Sure, 722 173] 


= 


Ch. I. | Laws of England. = 


| bs Great Trans Wald, The Gates fall be ſous from Sunſe „ 
and Michaelmas Watch ſhall be kept in Cities, 


Betwi:t 
and Towns, all Night, from Sun-ſet wr 4, | [ See 28 


Ka. 3. chap. 17: 28 Ed. 3. chap. 11. 7 Rich. 2. chav. 6. 5 H. 4. 
chap. 3.] 
i A Stranger cannot be compelled to keep Watch. Every Inhabi- 


tant is bound to keep it in his Turn, or to find Another to keep it for 
him; otherwiſe indictable for a Refuſal. 


By the 27 Eliz. chap. 13. The Perſon Noba ſhall maintain an Aclion 
Againſt the Hundred in which He was Robb d, If He Gives Notice with 
Convenient Speed of the ſome near Town, &c. If He within 
ice of Peace 


to 


20 Days before Action brought, makes Oath before a 
Dwelling within or near the Hundred where, &. whether He um the 


Parties that Robb Him, or Any of Them ;, If He Commences His Suit 
er Forty Days and within One Tear after the Robbery Done, Then 
1 is Chargeable Rr Robbers or One DIE Robber; are 

nor 7 


This Statute hath alter'd the Statute of of Winc beter; For now Notice 
muſt be given of the Felony, Oath made before a Juſtice of Peace 
wiudee th inn Gn thin. and if One of the Offenders is taken in 
Wr mega bod erage 
is Committed in the Night, the Hundred ſhall * 2 lep. 6, 7 


ary, two purſuing, 1 to the Hundred, in 3 In -4 = 
t Cro. 75 


It. 
or after Sun- ' 7 Rep.6. | 
oe of the Nig, Days \ C 196, 

are 1 and Artificial. Natural, 22 conſiſt of 24 Hours, and 497. 
Contain the Solar Day and the Nig ht. Artificial, whic d ks tom 
the Ring of the Sun and Ends when it fers But We 2 of 
Day-light ;, which (1g) is have ecconnned Fart of the Day, tho the 
Sun is down. 
To go on with the Statute. 
Where Damages are Recovered Againſt One, or ſome __ 
| babitants of the Hundred, and the Reft refuſe to Contribute, Two Fuſli- 
ces of the Peace (1 Q Droelling within or near 2 ſame Hundred, 
foal "oh the 2 1 a Tax 222 oriſh within that 
which the 2 . A 


* Ta 


R; * : 
1 * 
title the Party Robbed to an Action Againſt the Hundred, not if it is 
Committed in a m Cloſe diftant from Fan in a Ces. 267. 
Houſe. Every Man's Houſe is His Caſtle, which De- H: P. C. 242. 
fend. And if any one is Robbed in his Houſe, * ſhall be c emed hö, 5 Fo * 


1. and the 2: Elia. I * 7 Rep.6. 
: * TYP Tei? 


_ An Inſtitute of the Book II. 


The fllinims of he : 22 H 8. chap. 1. na 1 Ed. 6. 
chap. 12. 4 & 5 Ph. & Mar. chap. 4. Speak of Robberies Committed 
n or About or Near the Highway. [See 3 Iſt. 220.] If it is not 
__ in the Indictment that the was Committed In or About 
Near the Highway, and to have put the Perſon Robbed in Fear, the 
is not within theſe Statutes; and the Offender thall have the 
| Benetic of the Clergy. 
OO 0 The Action is Grounded upon the 13 Ed. 1. The 27 Ekz. 
af ſhews only How the Examination ſhall be, Gr. 
| It is not Material if the Notice was given in another Hundred, if 
near the Place of the Robbery. 
„cue . If a Servant is Robbed of His Maſter's Goods ? The Maſter may 
+ pos ſue. But then the Servant muſt be Examined upon Oath wt fiepra, for 
He might know the Robbers. But hs Mir may be Witneſs in his 
* 2Saund. own Cauſe to make clear Proof of the Value of the Goods. 4 If a 
* Carrier is Robb'd of another Man's Goods, either He or the Owner 
may Sue the Hundred. But the Carrier muſt Give Notice, and make 
Oath as in Caſe of a Servant, tho the Owner brings the Action. Each 


Man here may be a Witneſs in his own Cauſe. 


By the 6 Georg. 1. chap. No Receiver-General, or Any of His 
Agents or Servants, imploy'd for carrying any Money to be received 
on Account Tares, [hall maintain any Action againſt any Hundred for 
being Robb'd on the King's Hig tug of the ſaid Money, al the Perſons 
fo Cerrging ſuch Money ſhall at the Tome of ſruch Robbery he together in 
Co and be in Number ** at the leaſt, to — the Huch * 


their being Robb'd. 


„„ There arc Two Kinds of Her arid Ces (from Huer to Hoot or 
- 1:8. x16, Shout) the one by the Common Law, and i the other by the Searute. 
The So that there are Two Purſuits, the one for ET 00 Cr for 
ee 7. the Party by Private Suit. 
No.oꝗt only thoſe that refuſe to Levy Lery Hue and Cry, or do not pur 
ſue upon the Hue and Cry, ſhall be puniſhed by ine and Impriſon- 
ment, but thoſe that are preſent when a Man 1s Murdered or Rob- 
a fue; Endeavour to Arreſt the Offender, or Levy a Hue 
and Cr 
Tine en be a Felony done, or elſe the Arreſting of the Phony © 13 
unlawful, tho* it was upon Hue and Cry. But if 2 Felon 
mitted, and the Hue and Cry is againſt One that is not 4 Fame, 
or ſuſpected or unknown, yet the an . tho He is not 
Guilty. For dhe bike ant Coy will j Him in the Arreſt, where 
a Felony is Committed. He that levieth ue and Cry upon Another 
without Cauſe, ſha! be puniſhed for Diſturbance of the King's 


Peace. 


By the 29 Car. 2. chap. 7. If Perſons Tra: on the Lord's Da 2 
are Robb'd, The Huna-ed fhall not be Charged. But Hue and Cry ſhall 
made, 

By the 3 & 4 W. & M. chap. 9. One that ſball Rob any Perſon, or ſhall 
Comfort, Aid, Abet, Ai, Counſel, Hire or Command any Perſon to Com- 


mit ſuch Offence, or fland mute, or challenge peremptorily above Twenty, 
By 


flex have the Teng of the Og 


ch.. Laws of England 33 


By the 4 & 5 W. & M. chap. 8. He who A 
Highway-Man to Conviction, ſhall within «a Month afterwards Receive 
CD Sheriff of the County where the Robbery was Committed, Forty 

ounds (producing the Certificate of the Fudge or Fuſtices, before whom 
the Perſon was Convifted) with His Horſe, Furniture, Arms, Money 
and other Goods taken with Him; not taking away the Rights of any 
Perſons Claiming the ſame, from whom They were taken. | See 6 Georg. 1. 


P. 23. 
IF One is Kill 4 by a Highway-Man, then Prrſuing or Endeavourin 
to Apprebend Him, His Executors or Adminiſtrators upon Certificate ſhalt 
| Receive the ſuid Sum of Forty Pounds. 
Hany Perſon out of Priſon having Committed any Robbery, ſhall 
Afterwards Diſcover Two or More Robbers, So as Two or More of 
them ſhall be Convifted, fuch Diſcoverer is entituled to a Pardon. 
By the 6 Georg. 1. chap. 23. The Streets of Cities, Towns and Places 
22 to be Highways, within the Meaning of the 4 & 5 W. & M. 
p. 8. 


and Proſecutes a 


2. Larceny from the Perſon which Does not put Him in Fear, is 

either done Privily without His Knowledge, or Openly with His 
Knowledge. Privily and without His Knowledge, as by Picking * 3 Ing. 68. 
the Pocket, or by Cutting the Purſe, and Stealing from thence to the f. f. _ 
Value of Twelve-Pence. If it is laid in the Indi&ment to be done p. 366. 
Clam &. Secretè d Perſond, purſuant to the 8 Eliz. The Offender is 

Excluded His Clergy. If thoſe Words are wanting, a Private Lar- 

ceny from the Perſon ſhall have the Benefit of the Clergy. Openly 

and with His Knowledge, in his Sight and before his Face; as if One 

takes off my Hat or Wig, ©. from my Head, and runs away with it; 

or comes into a Shop and cheapens Goods and runs away with them, 

without paying for them, Oc. In all theſe Cafes of open Larcenies 
with Knowledge, the Offenders are by the Common Law within the 
Benefit of the Clergy. | But as to Dwelling-Houſes, Shops, &*c. Sec 12 
Ann. chap. 7. poſt. 2 


y the 8 Eliz. chap. 4. None rhat Taketh | Thing Privily and. 
3 from the Perſon of Another, ſhall = the Bonefi of Has 


_ Clergy. 


The Words are Taking A NT T HING (Generally) from the Perſon 
of Another bea and Fein, yes by Contain the Thin 
taken muſt be above the Value of Twelve-Pence : rhe * Statute not. H p. C, 

\ the Offence, but taking away the Privilege of the Clergy, Dalt. ch. 153. 

If Above that Value; which the Offender had before the Statute, * 20 

Therefore if it is under Twelve-Pence, it is Petit Larceny, as at 

Common Law. F 
This Statute Extends not to any Acceſſaries Before or After. 

Thus Of Larceny from the Perſon. | 

2. ” Larceny from the Howſe is alſo a Mixt and 
ceny, and Ouſt of the 
mon Law. 


Complicated Lar- H. p. C. 26 
Clergy, tho but Simple Larceny by the Com- 


5 


8 1 
a N 


— 


111 He 


be Clam delimqrens mans pun ĩtur quam Palem. 8 Rep. 127. 


— — 
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ny Ay — 


Rob any 
in, or ſhall 


Uſual. 


By the 23 H. 8. chap. I. To Rob any Perſon 1 
Houſe, the Owner, Hes Wife or Servant: being there, ad jor bo 
Fear, is Felony without ergy. [See the 1 Ed. 6. chap. 12. 25 
H. 8. chap. 3. revived by the 5 & 6 Ed. 6. chap. 10. 4 & 5 Ph. & 
M. chap. 4- Part of the 3 & 4 W. & M. chap. 9. For all theſe Statutes 


=_ a Robbery in a Dwelling-Honſe, &c. putting ſome Perſon in 
ear. | 


If the Houſe had been broken open in the Night, and Goods Stol'n, 


or with Intention to Steal, tho' no one was put in Fear, it had bo 


Burglary. [See Of Burglary, If a.) 


By the 39 Eliz. chap. 15. 4 Felonions Taking of 


Five Shillings out of Dwelling-Houſe, er Our- 
1 Ouſt Sk 1 


Goods to the Value 
„1% no Perſon 


Robbing the Houſe, when no Perſon was therein, was not ſo Pe- 
nal (before this Statute) as as Robbing is when ſome Perſon was 


therein. But Bad Perſons took Opportumty to Commit Robberies 


in Houſes when People were gone to Chucch, or about their Bu- 
ſineſs. 


de BF 5&6 El 6. chap. 9. For Robbing any Perſon in his 
e, Booth or Tent in any Fair or Market; whether the 


os os Shia: Part of the 3 & 4 V. & M. chap. . 
For theſe Statutes Ouſt of Clergy, Mer in the Houſe, 


c is in the Houſe, G. 


Eipec ally, 


By the 3 & 4 W. & M. chap. g. If any one Peron ſhall m 
take away or Chattels, being in Dwelling-Houſe, the 
Oremer or any other Perſon being therein, 1 
Dieelling-Hanſe in the Day-time, Any Perſon being there- 
Comfort, Hire, Cl „ or Aid One to Commit any of 
the ſaid Offences, or to break any Droelling-Houſe, Shop or Ware- 
bouſe thereunto belonging in the Day Time, and take any Goods, &c. 
to the Value of Five ue Jie linge, altho* no Perſon be "os. Hog ſhall not 
bave the Benefs of the Clerg y. [ See Of Robbery, ante, and of Bun- 


| away with Intent to Steal, Imbezil, or Pur- 
or Furniture, which by Agreement He is to 


U be Let to Him to Uſe b is Larceny 
WP, A! to to Uſe, in Lodgings, fuch Sealing eny 


The Former Pre of ths aa inet rend with that Cleans 


the 10&11W.3. 
in any _ W 


All P Night 
8 — 
12 


Ch. 1. I. — of TY 


f cee ay dne. Era a, 2 
or any Money, Wares and Goods, from whom 

of the Oxy is b the Jud 4 ren a9, and ing at 

of Priſon ſhe Diſcover, or Cauſe to be Diſcovered and Apprebended, 
$190 or more, who then bad. or after ſhall Commit any Burglary, &c. and 
be Convitted thereof, ſhall be intituled to 2 Pardon of AV Burgle- 


ries, &c. 
Any Perſon 11 ng ſuch Felons to Convitiion, upon the 
N ſhall be Exempt from Pariſh-Offices in 
ariſh where I Perſons flgin by any ſuch 
Hoe Breakers, — or other Felon aforeſaid, by THT 
ebend Them, Their Executors or Admuniſtraters ſhall have 
Ceri ate. 

By the 5 Ann. chap. 31. 4 Reward of 40 1. is Given to any * 
That ſhall take and Convict one Guilty of the Felonious Break 
Eutring any Houſe in the Day- Time. ior 6 Cons, chap 23.1] And If 
any Pes [ball Commit fb? Felony, and after Diſcover Two who Have 
Committed fuch Felonies, ſo as They be Cunvict, ſuch Diſcoverer ſhall 
bave 4ol. and ſhall have bis Pardon for All Felonies Except Murder and 
Treaſon. 

And if any Perſon ſhall Receive or Buy Knowi ugly any Stolen Goods, or 
> Bolew o Ono! Ri, 1 ef & rev or defy is 
the Felony, and ſuffer as a Felon. 
IE chap. 7. Faw Pufin fb fed ay dup, Quack Cn i 

: he not — 7 i 


the Value of Forty s Or more, 
-Houſe :] belongi | tho ſuch 
Offender, and tho" any Perſon bern 
Perſon foal Add another 10 Commit fuch Offence, He ſhall be Debarr'd the 
Benefit of the 


This A ſhall not Extend to Apprentices under the Age of 15 Tears, 
who ſhall Rob their Maſters. 

By the 4 Georg, chap. 11. When any Perſon Taketh Reward under 
the Pretence of Helping any One to Stolen Goods, He ſhall (unleſs he Ap- 
2 elon, &c.) fuſer as a Felon, as if He Himſelf bad Stolen the 
_ [Se of the Cory, chap. 2. poſt. And Of in Felony, 
Book 4. chap. 5. 

By 2 7005 chap. 23. Whoſoever ſhall * Appre bend and 
Proſecute to Conuictian of Felony without Benefit _ any Perſon for 
taking a Reward to py on to Sto'n Cunle eſs he apprebends 
the Felon, de dbl - Reward of 461 


After Simple and Mixt Larcenies, Lo ws th 
3. * Piracy (d mes Dolus, or Deceit) is a —_— 
a Subject hyp, 
ker By e Civil Laws but by Act 11. 
of, Heard, and Determined according to the Courſe of the 


of Piracy. 


the Goods of * ; Ind. 111, | 


at Sea. Thus is a Capital pal OF N.. 


— - — —— 
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or 
+ be talen to be ue Felons 
as Pirates, Felons and Robbers pon the 


E 


; Thetray bis Truf ond Tar 

with bis Ship, or Apt, ay Ord- 

yield Them up Volumtarily to 4 Pi- 
ro 


i or Goods, or 

5 foul 4 lay nds uo bi 

= pr 
Goods Committed to "bis 7 2 2 to . in 
the Ship, I fel be ee Four. Felon and Robber, ond fulfer 


as Pirate, 
on the Land, or Sea, Knowingly ſet forth . 
12. Command or Adviſe, "Perſon gh fe fond og Þ fuch 
Perſon ſhall thereupon Commit ſuch _—_ * ſhall be adjudged Acceſ- 
ſary to ſuch Piracy. Likewiſe if any Perſon, knowing ſich Piracy to be 
done, ſhall upon Land or Sea, Receive , Veſſel or Goods 
| which have been by fuch Pirate Piratically taken, He ſhall be adjud, ed 
| Acceſſary to ſuch Piracy, and ſhall be tried according to the 28 H. 8. 
and ſuffer as the Ada ang bt to ſuffer. | See the 4 Georg. chap. 11, 
6 Georg, chap. 23. and of the Coun By Commiſſion According to the 
28 H. 8. Book 4. chap. I.] | 


— 


n geen the Diving or Haication of a Man are 
of T'wo Kinds, 1. Arles, 2. Arſon. 
Rep. 39 1.7 Brirglary (Barglaria, Burglar, from a Houſe, oy Laron 
NN a Thief) is a Felony at the Common Law; a S by the Common Law 
is where a Perſon in the Night Breaketh and Entercth into the Man- 
| fion Houſe of Another, to the Intent to Commit ſome Felony there, 
whether the Felonious Intent be Executed or not. 
; Init. 63 In the Night. The Word * Noctanter is Neceſſary in every Indictment 
W'p.C. 79. for Burglary ; for if there was ſo much Day-light at the Time that 
a. Man's Face might be Diſcerned thereby, T5, is not Burglary. The 
Night aggravates the Offence. If the like n 
2 It is  call'd I [See Of Larcenies from the 


„ee Dockeb and Buvath. * The Draking 
H.P.C. 52, Neceſſary to make it Burglary, not Breaking 
of 


and Entring is alſo 

only. Felonice & Burg- 
the Indictment. There- 
W 


Ar 6b lariter Freg it G 1 Are the Words 


fore as 3 a Door is Open, or a Window is Open, or a 
Hole 1s made in a Wall Thief Enters and Steals, or 
Draws out the Goods, it is not Burglary; tho this is breaking in 
Law. In Burglary there Actual Breaking of the Houſe. 
If the Thief Breaketh the G Vi 

Draws the Latch, Unlocks 


his is an actual 
Breaking 


P. C. $2. 


H. P. C. 82, 
Kely. 84. 


12.] The 85. 


Barns, St 


© 4 Rep. 40. 
is not 3 . 6% 


65. 
I 
H 


are to be underſtood as Parcel of the Manſion- 


4 


b When * Kely. 4 


| Buſineſs to get into - War 


be under 
urch 


K 


n 


to Break and 


Ch 
But if the Barn 


by the fame Door 


6. 


to the Manſion-Houſe, as 


. wy Leaſe or for one to * 2 Indi. 6 


the Servant. 


| comes in and Steak, i 


5 


by Interpretation eſteemed to be Afual Breaking and Barglar . 


he whe A ll be ing to the Thieves. LS 


be Committed in Them. 


ng 


ni 
ry may 


* 


he Indictment for Burglary 


. 


adjoy 


and Burgla 
2 is at an 


8 


— 


I e [See the 1 Ed. 


e 


7 
- b 


Tar! 1 LE 


2 laſt, 53. 


3 Inſt 64. 


— 


= 
E. 


2 


Auxilium Invocat 


2 Inſtitute of the Book III 


Chap. 23. under Larceny from the Houſe, fi 
of Shops, 


bends. ave os finer bank 


and Steals their Goods, it can- 
not be Burglary to break into his own Houſe ; but it is Felony to Steal 
their Goods. 

Tothe went to Crmic fome Feloay within the ſame. If One breaks 
a Houſe and enters with an Intent to Commit a Treſpaſs, as to beat 
the Owner, Gr. it is no Felony. But if the Intent was to Commit a 
Felony, by breaking king and it is Felony, tho the Intent was not 
Executed, or the Tivef dad no Flarm:: — OnE: [See of 


By the 5 & 6 Ed. 6. chap. 9. To Rob any Perſon in a Booth or 
r is to 
be Puniſbed in like Manner as lary, and without Benefit of 


| Clergy, though without His, His Chi or His Servants, Notice or 


Hy the 18 Eliz. chap. 7. None ſhall beve bis Clergy that comits Bur 


| the 3 & AW. & M. chap. 9. He that ſhall Counſel, Hire or 
Command any Perſon to commit any Burglary ſhall not * 


the Clergy. 


9. 10 & 11 V. 3. 
. b., eee 
Warehouſes, Coach-Houſes or Stables, and concerning the 
Reward for Taking and Diſcovering of Perſons Guilty of Burglary, Oc. 
For thoſe tarutes make Larcenis from the Houle, Oc. Puniſhable in 


the like Manner as Burglaries.] 


KH the 12 Ann. chap. 7. If any 
ling-Houſe of another 


(see the Statutes of the 3 & 4. & M chap 


Perſon ſhall enter the 1 or Dwel- 
Day or Night, —_ the ſame, with 


an Intent to Commit 5 Or in ſuch Houſe ſhall 8 
clony, and ſhall in y 4 Nabe Har Gal break the ſaid — 
he ons, fab þ Perf I be taken to be Guilty — and | 
ball not have the Benefit 25 [See other Parts S Ca 
under La from the 7 and the 6 emp: 1. chop. 2 
cerning the of 40 l. for Apprehending and 


II Rep. 2 
7 Init. 188. 

- Irift. 66. 
KR . C 85. 


3 Inf. 67 
H. P. C. 8 5. 
3 Cro. 378. 


Perſon for Burglary. 3 chap. 5. Of Excſebe Home 
cide, Ante. | 


2. * bu (from Ardeo to Burn or We 
. enn 
of another. by Night or by Day. 

It muſt be a ; for to put Fire into a Houſe, or any Part 
of it, without Burn ” 1 not Felony. But if Part of the Houſe is 
burn d thereby, it is Felony, tho that Part is not burn'd. If 
I a For the Words of 
the Indictment are Incendis & Combuſſit. 

It will be intended Malici 


Intention is Executed. But if only 4H 
lony; but it is a great Miſdemeanor, and puniſhable with Fine, 
N Oc. If a Houſe is food by Magllgrace or Milthence, it can- 

not 


7 £3 


For the Words of the Indictment are FVolunt ariè 


not amount to Arſon. 
ex Malitia 


* 
1— 


chap. 3 1.] 


& Felonice. [ See 9 Ann. 
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* 


Perſon ſhall 
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= by 
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5 
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* 3 Inſt. 45. 


H.P.C. 6, 
7,8. 


cery, to tell where Treaſure is to be found, or where 


1. Concerning Witchcraft. 


tain TERS 
Tal- 1p any Dead Perſon, or Part t „ To be uſed in Witch- 
. any Perſon ſball be 
All. 


Cunſimmed or Lamed in bis or ber Body, They, together with 


their Acceſſaries before the Fact, ſhall 3 as Felons, without Benefit of 


Clergy. 


— in the Fiſt Degree ; where there are enumerated 
Lei a Sen cos Actuall 

If a Spirit not y appear upon Invocation, ( Qu.) or if 
nothing further be done upon Confiultation, &c. or if a — os 
or Part of it, is taken up She wid tho not Actually uſed, yet this is 
agreed to be within the Statute. But one muſt 8 accompliſn his 
Miſchief to be within the laſt Clauſe of Killi 

Acceſſaries after the Fact may be Guilty of Felony, tho' the Statute 
only mentions Acceſſaries Before the Fae.” But they ſhall have Clergy, 


' becauſe not Excluded. 


Witchcraft in the Second Degree 1s to be 33 


Manner, ( vis.) 


s * 
may be found, or to do any 4299 3 to Unlawfid 
Love; or whereby eby any Cattle or Perſon ſhall be Deſtroy d, 
or to Hurt any Perſon in His Body x tho” the ſame be 
1 * L "he fo Offence Suffer a Tears Impriſonment 
without Bail, and once every Quarter of a Tear ſtand Six Hour 
the Pillory, &c. and for the "1 Send Ofext fl er e eke 
Benefit of Clerg y. 5 

There are Five Branches in the Second Part of the Act. But the 
Words, The the ſame be not Effefied, make this Part obſcure. | See 


3 Inſt. 46.] The Three Firſt Clauſes and the Laſt ſeem to come under 
ce Werde Toke upon Them. 


them by Witchcraft, Incheantment, 


| Such as take 


To Deface or Alter Hd is an Offence at Common Law, and 
Puniſhable by Fine, Oc. =, 


» 


I Laws of England. 


By the 8 H. 6. chap. 12. any Clerk or other Perſon ſhall Steal or 
Willngly Take away aw or Avoid any Record, 2 
the Same, Writ, N Proceſs or Fas of 
King's Court COST SITS the One Bench or ” Orber, 


or in His Treaſury, aſon tobereof any Judgment be Reverſed, 
it is Felony in the LIN &c. Ther Prucurers, ellors and Abet- 


EOrs. 


This Act does not extend to Judges of any Court, becauſe it 3 Int. ;:, 
with naming Clerks, E r 2 Go. r 
chap. rr expreſly named; and to the 
Court of Chancery and Exchequer fo far only 3s they proceed accord- 
DT RES Fu hal be 

ſon gment Rever- 
fed, fignify, whereby aan. ſo that if 
— 


By the 21 Jac. 1. chap. 26. To Acknowledge or Procure to be Acknow- 
ledged any Fine, Recovery, Deed Enroll'd, Statute, Recognizance, Bail 
or Fudgment, in the Name of any other Perſon or "Perſons, 2 
Conſenting to the ſame, is Felony without the Benefit of the (der 
but reit haut C , away Dower ;, neither 


Vie 7 Death þ ma 
2 on Sen Thars, de. Any Returning 
ath 


be Night-Time, Malici 
8 * Tale — Trl 


2 to the F. 


Maim or Otherwiſe Hurt 
rees, or Throw Down Incloſures, 


a Damages A of Treſ- 


" the Parties en or Moe Faflce of the 
y enquire by the Oaths of 12 Men, Examination of Witneſſes 
pon Tf aun, hong Kona, 3 — 
and iſſue Warrants to ft ſummon Kay | _ 
and cauſe others that ſeem likely to make Diſcovery to Appear 
Information upon Oath, &c. 
V2 
| 3 


— . | | - 4. Con 
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4. Concerning Ships. 


[See the 22 & 23 Car. 2. chap. 11. and concerning the Offences of 
Sadvs and Moriners, Tin. Paodich Felonies ;, and 11 & 12 V. 3. 


7. For the more Eau Suppreſizon of Pirag, — the - 


1. chap. 3. For performing Quarentine, Oc 


By the 12 Ann. Seſſ. 2. chap. 17. Entitnled, An Ad for the Preſer- 
ving all ſuch Ships and Goods thereof, as are forced on Shore or Strand- 
ed, &c. It is Enatted, r art of the 
Ship, or fleals any Pump, tending to the Loſs of the 
* He ſhall be Guilty of F 


bout Benefit of Clerg y. ¶ See the 
org. l. ee 0 


+ 


ce in Writing and in t 
;/fioners, 325 


5 aw Efet or Bl 

err or 

to fate, and all 
of Fs Examina- 


FL 


Removes or 
Adjudged, 


I 


Canviction > Or 
Benefit * | 


$ 


a 
22 


By the 8 & 9 W. 3. chap. 19. f. 36. To 
Common N of the Bank of England, Ti 


any Bank-Note of any Sort whatſaever, 
: h 


By tbe 9& 10 W. 3. chap. 25. f. 59. To Ount 
8 or Mark or Imp? of the ſame, 
Paper, thereby to Defraud His Majeſty of His Duties upon F 

ſuch Counterfeit Mark, fuch 


Utter or Sell Vellum, &c. with 


be Connterfeit, is Felony without Clergy. [ See the 9 An. chap. 11. & chap. 
23. 2 chap. 19. 10 * 3 chap. of opt + 
19. 50 g. I. 2. 12 l to Stamps or | r* | 
by Hire Bauer Jr 


For South-Sea Bonds, &c. 


away, 5 Forgea 
to 11 3 — 
of the Company, or any of their Officers, wit" 


For Lottery Orders. 
17 Ann. chap. 2. To Forge or Counterfeit any 


in purſuance of the 9 Ann. „ 6. or 
FN or to Alter the Number or Principal 


For Afuraice of Ships and Merchandiſes at Sea. 
By the 6 Georg. 1. chap. 18. To forge the Conumon Seal of either of 


the Corporations, or to Forge or alter any Policy, Bill, Sc. or to Of- 
is & bp away any fuch Policy, Sc. or to demand the Money 
3 pigs fi 


es 


| An Inflitute of * ' Book II 


. inning 2 ———— 
out Clerg y. 


[See of Felonies by Goalers 14 Ed 3. chap. 10. By Hunters in 
the Night or with painted Faces, &c. 1 H. 7. chap. 7. By Purvey- 
ors, 28 Ed. gs, 36 Eg. 3. chap. 2, 3, Oc. 5 Ed. 3. chap. 2. 
But fee alſo 2. chap. 24. 13 & 14 Car. 241 
Spa, 1 & 2 Ph. & M. chap. 4 5 Eliz. chap. 20. By Cutters 

22 K. 8. chap. 11. 2 & 3 Ph. & N chap. 19. By 
Treſpaſſers nn in the Counties of 
Weſtmoreland, and Bi of Durham. 43 Eliz. chap. 13. Fer the 
Suppreſſion of Moſs-Troopers. 13 &. 14 Car. 2. chap. 22. For Pre- 


384 


_— Abuſes in Seamens Wages, 9 & 10 J. 3. 14. 
148 the 4 Georg. 1. 11. For more 
Trankartation of unlewfal Exporters of Weoll, See allo of Da and 
Cozenage, chap. 3. poſt.) | 


I have now Account of the Capital 


given a 
Of High- Treaſon, Petit-Treaſon, and Felonies Public and Private. 


Offences, (viz.) 


CHAP. IL 
Of Principal and Acceſſary, and Of the Benefit of the 


| 1 
dauere. * 
8 428 1 [See of Murder and 
q. In ſome a Perſon Abſent may be a Principal, 
$7 4 fon into Drink, &c. with an Intent to poiſon 
| e 1. though not preſent 
F.C 11, many come to do an unlawful Act, n 
16,217; 0, or in the ſame Houſe, though not within View when the Fact is Done. 
Dun .161. P He who incites a Madman to do a Murder is a Principal Murderer. 
P- 395- * In High- Treaſon All are | So that he who by Command or 
H.P.C. Perſuaſion induces another to Commit Treaſon ; or receives a T 
— — 1 For 
4 — 22 „ Felony will make him a Prin- 
* hat. 20, Oe in High- Treaſon. 4 In Petty Larceny and in Treſpaſſes vi & Ar- 
u 7. C. 127, mis, All are Principals. 


215. 
* 2 Inſt. 183. 


g 2 Rep: by the 8 H. 6. chap. 12. 'Procrers, Cre, and dbettrs in Sa 
== *. Felons.- 


Principal is He that is an Actor, or Prolune and Aiding and Abet- 


65 


by the Expreſs Words of the 


the Common Law is Alter'd 


19 


1171 


e There are no Acceſſaries, but all 


[See in Peg 


Bak. ch 161. 
* 394+ 


21, 138, 139. 
H. P. C. 215, 


* 
3 Inſt. 20, 


I 


fups, 


are Principals Ow. 


Petty Larceny , See 


Principal is found Guilty of Murder. 


can never be n than that 


221 


ff 123 


Piet 


Þ « 


. 142215 


— 2.8 
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2111171111 


12 . 
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— 
FE 


12221 


8851 


213 


121 


Aceſſrius ſeqrun Naturaw foi Princigali. 


3 Inſt. 1 39. 


— of » * _Book ni 


p. 398. 


—_ 
x F. C. 65, ſtrid in ary 55 that a 
Dal ch. 161. band receiving His Wife, may | ' i 
p. 393, 399. the Husband, She ſhall not 1 Anette: fr Go ke 
"* Diſcover the Offence of her Husband ; neither ought ſhe to accuſe Him. 


Lone ans Princip. ante. 
1414 in Ede One ery by 
e County, to ma Acceſſary by 
Receiving Him. W by 
*x Inf. 138, One Receiving that hath Enter'd into a 
0 1g. appear, or One 2 1 in his Favour, Adviſing 


| to a againſt him, Cc. is not Acceſſary; for this is not Receiving 
Dal. G. 6. the Felon; tho Sending Letters in his Favour, Adviſing Witneſſes not 


P. 398, +*** to appear, "is a Miſdemeanour, and may be Puniſhed by Fine and Im- 


One may be an Acceſſary to an Abceſſary; as by willingly Receiving 


. 4 F 
8 a which will make the Receiver an 


EE the Fact in Caſe of Felony, will make Him a Principal 
"ONO as hath been already obſerved. 


RULES Acceſſaries. 


HERE an A& of Parliament makes a Felony, It doth Inci- 


a3 4 „„ VV dently make ſuch Acceſſaries as would be Acceffaries Before or 
27s 73 cot. After a Felony at Common Law; tho many Acts of Parliament, which 


5. Þ<.**.. make an Offence Felony, expreſly make mention of Abetters, Counſel- 
Dale. cb. 101. lers, Procurers and Concealers ; which the Law would have interpreted 
5. 395, 397 to be included of Courſe. 

b He that Commandeth or Counſelleth to commit an unlawful Act 


is to all that ſhall enſue upon that Evil AR, if it was Executed 
in the fame Manner as it was commanded or Counſelled; 225 * 
Act that is diſtin from it. 


The 


Ch 2. Laws F England. Pe 387 


1 — 


© The Accathiy ee ought not by Comnon Law to be forced to An- 2 Ind. 133, 
ſwer before the Principal is attainted or Convicted. Yet if the Acceſſary 27 
will, He may pray Proceſs againſt the Inqueſt before the Principal is 4, 43. 
Attainted ; for every Man may Renounce the Right which the Law F C481. 
allows. But the Courſe i8, That If the Principal pleads not Guilty, Date. ch. 16 
the Acceſſary ſhall alſo plead not Guilty, and may be tried by one p- 2 

But if the Jury find the Principal not Guilty, They hall | 


tind the Acceflary alſo not Guilty. 
Alf the Principal upon His Arraignment Confeiſes the Felony, and 2 Ind. :5; 


before Judgment, Obtains Pardon, The Acceſſary 1s Diſcharged, N. e. 
becauſe the Principal was never Attainted. | But See the 1 Ann. chap. 9. 


72. 0% Acquit as Principal ſhall not be arraigned as Acceſſary before H. P. C. 
the Fact; But he may as Acceſſary after the Fact. But if He is Acquit . 
as Acceſlary, He may be arraigned as Principal. 
f Acceſſar ies before and after the Fact are Puniſhable with Death. 3 Int. 28 


[See of the Benefit of Clergy, Dan. ch 16 
See the 2 & 3 Ed. 6. chap. . FO 
e 


F any Perſon ſhall Buy or Re- 
y taken, knowing 


By the 1 Ann. chap. 9. the Principal 2 F. Stands 
Mute, or pes 5255 aboue 20 s, 2 of eu may be 
proceeded againſt as if ſuch Principal Felon bad been Attainted, notwith- 
ſtanding fuc web Principal be Admitted to His "Cry Pardon'd, or Th 
ed Before Attainder. And fuch Acceſſary 


ges, 4s „„ if the 3 
„ before the Princ l is e 2188 
| Loa being pmniſh'd as Acceſſaries when the Principal is Convifted. 
$2105 200 fu had hong Bp 


— 75 8 and cont? 
taken as Acceſſ, F the elony, en r 


Death as a Felon. 
=. 2 ** 


II 
he Print be gene 


Proſecuted for a Miſdemeanor; — 


from was prniſhed as Acceſary, if 


i Faclum uullum, ibi Fortia nulla, 4 Nep. 43. 


Ub; nom eff Princigalis, Non pete efſe Arceſſwins. Woid. 
Ty 3 


n 208, r to the Ordi 


kk _— "Ow % . 1 — 4 1 . 14 


4 1 nſitute of the | Book I1. 


one to hi Goods Stol'n, Gr. 8 188 
For the Ke the bp — ſuch Perſons. 
See alſo Of Arraignment, Book 4. chap. 5. 


Of the Fene- III. s The Benefit of the was an Antient Privilege of the 
> Church, where one in . <A to be Delivered to his Ordinary 
: 2 Inſt. 633. to Purge himſelf of a Felony. For the Pope Endeavoured to 
(34535537: the Clergy from the Juriſdickion of Lay Judges in Caſe of Life and 
2 Cro. 431. Member; which the Temporal Courts would not yield to, wy + b in 
_— — (vis.) as to this Privilege in Caſe of Felony. [See Weſt. 2. 
en, Art. Cler. chap. 15.) The Controverſy betwixt the | 
and Temporal Juriſdiction being thus adjuſted, all Perſons that could 
Read were allow'd to be Clerks. For Heretofore few were bred up to 
Learning, unleſs thoſe which were Defign'd for Orders. But if the 
Party could not Read he was to be Hang d. : 

Men that were Blind, &c. or Women (which | any Diſpenſation 
could not be admitted to be of the Clergy) 
were not allow'd it. But where it was allowable, There 
few Caſes wherein the — Law Denied it. [See 3 


Pit 


E 


\ : Inſt. 164, Bar. Afterwards it could not be cininy 
Hu. 23g, Cauſe it is for the Advantage of 
290. D e 
H. P. C. 239. Clerk himſelf to make his Challenges to 
Finch 4"3- may be acquitted, and then he will not need 
i 2 Inſt. 633. See 25 3 3 
Fob. 239, „ low'd as a Favour tho the 
F. C. 138. that the Criminal muſt claim it. 
was Delivered to the Ordinary to 
was to be by his own Oath, — 
of Twelve purgators as to their Belief of i 
Twelve Clerks. If the Clerk fail'd in AE. 
ved of His Character, he became 
was to be kept in Priſon ill a Pardon. 
was fet at Liberty. Sometimes the Deliv 
* without Purgati 


k 2 inſt. 638. 
5 Rep. 119. 


11 Rep- 38. 
Hab. 289. 
Kelv. 38. 
H. P. C. 240. 
By the 4 e Felony being within 
= hf Ov | Orders ) ſhall be Bars d in the en NE: | 


13 Every Perſon (not bei within Orders ) 
3 mitted to the Benefit of t Clerg y, upon the ſecond Arraignment ſhall 


Dalt.ch. 190. nat be admitted to it. But if one in Orders ant the of 
hs rr 
Certificate. | 


So that Clergymen ma have the Benefit of the Clergy Twice, 
cad fell nat by ont fn Ae TB 


2 This 


chap. 1. and 
chap. 12. f. 4. It was |; 
in the Hand, Yet it did not intend that 

Part of the Judgment, but only That the Criminals 
the ſecond Offence. For at the Common Law 


His Clergy 3 in Infinitum. 


Zy the 18 Eliz. chap. 7. An Offender admitted to Hee Clergy ed 
—＋ in the Hand, ſhall not be Delivered to bis Ordinary, bs ſo —4 
Enlarged By the Court, or be Detained in Priſon at Diſcretion ;, 
longer than for one Tear. 


So that now Purgation is wholly taken away By this Statute. 
r * It is within the 5 Rep. 50 
AR, tho the Words are After Clerg the Hand; for © 
the Pardon hath Diſcharged 42 I One Obtaineth 
a Pardon before Conviction, He ſhall not forfeir His Goods, nor the 
Profits of His Lands. 
To go on with the Statute : 


One — 8 — Anſwer For All other 
Felonies. © 


Bar me. Praftice is otherwiſe, x to Felonies within the Benefit of * Kely. 41, 


the „and is to de according to Law. a 
{See 8 Eliz. chap. 4. as to Felomes not within the Benefir 4 


the Gepe _ 


By tb 3 & 4 w.  M. chap.9. I E is Gi of 
— which a Mon 7 She 


by Virtue ä 
5522 or ofoffon, ſhall 
ſtand Mute, or will not 
—— 


9. 
. ere 9 1 ; 5 
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By the 4 & 5 W. & M. chap. 24. If any Woman 7s Convifted of a 
Felony, and bath once had the Benefit of the Clerg y, ſbe ſhall be Excluded 
it upon a Conviftion of any other Felony. 

By the 5 Ann. chap. 6. If any Perſon Convitt of ſuch Felony, for which 
he ought to have the Benefit of the Clerg y, doth pray the Benefit of this 
Af, He ſhall not be Required to Read, but ſhall be puniſhed as a Clerk Con- 
dict. And Perſons Burn d in the Hand for Theft or Larceny, may be ſent 
by the Judges to a Honſe of Correflion or Workbouſe, not leſs than Six 
Months, nor above a Tear. 


So that Reading at laſt as well as Purgation is wholly laid aſide. 
The Burning is now taken for the Benefit of the Clergy, which hath 
the ſame Effect as Purgation had before. | 

| Note, That a Lord of Parliament ſhall have the Benefit of His 
Clergy, tho He cannot read, without Burning; but for the firſt Time 
only. [See 1 Ed. 6. chap. 12. and See of Perſons in Holy Orders. 
Ante in the 4 H. 7. chap. 13.] 


By the 4 Georg, 1. chap. 11. Perſons Convict of Larceny, Sc. within 
the Benefit of the Clerg y, may be ſent to the Plantations in America for 
7 Tears, inſtead of being Burnt in the Hand. See Of Judgment in 
Felony. Book 4. chap. 5. 1 1 


RULES Concerning the Benefit of the Clergy. 


1 Rep.:g. | N All © Felonies (Except for Robbing Churches) The Offender | 
2 Intl. 114. ſhall have his Clergy, unleſs it is Expreſſy taken away by ſome 
| H. P. C. 230. Statute. | | . | | 
| Where any Offence is made Felony By a Statute, The Benefit of 
the Clergy is to be allow'd, tho the Statute ſays Expreily, That the 
Offender ſhall ſuffer Pains of Death. For the Benefit of the ( 
is ſuch a Privilege, that no General Words in an Act of Parliament 
ſhall take it away from the Offender. „„ 1 
* 11 Rep. 3. 4 Where: ever _ is Taken away by Statute, The Offence laid 
H. P. C. 231. in the Indictment be upon that very Statute, otherwiſe the Of- 
fender ſhall have his Clergy ; As upon the 3 & 4 Ph. & Mar. The In- 
dictment muſt be Malitioſe;, upon the 8 Flix. chap. 4. It muſt be Clam 
G Secrets, otherwiſe Clergy allowable. TO 
Hb. C. 23 If a Stature takes away Clergy from the Principal, It is not to be 
. taken away from the Acceſſary; unleſs the Acceſſary alſo is particu- 
. ² A | 
* 5 Rep. 110. If one Hath his Clergy allow'd, | 
b Ca Goods, tho the Goods which he had a 
„„. Forſeined. And he 
ariſe afterwards. For by 
ance of Clergy and Burning is 1 


3 Inſt. 39, 


75 
K.. 8. 
Kely. 104. 


Hub. 234. The Benetit of the Clergy, or Þ 
H. P. C.241. to his Credit; becauſe It cometh i 


mto 
eln 37:35 Common Law, which ſuppoſeth he might 
Contrary to the Verdict. ¶ See of Evidence, Book 4. 


Ch. 2. Laws of England. 
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I Hinted before, that there were very few Caſes wherein the Common 
Law denied the Benefit of the Cl only in High ; 
as to Sa 


lergy. It was Denied 
Treaſon againſt the King, Petit Treaſon and Sacrilege. 


crilege, The Ordinary might have allow'd i i de feat 


By the 25 Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Cunvict 
any Treaſon or Felony (not — the King Himſelf”) 1 be Delivered 
to the Or 

So that after this Statute There was Clergy in all Cafes but High 
Treaſon and Sacrilege. But now this Privilege is taken away by ma- 
ny Subſequent Statuten in ſeveral Offences, which I ſhall fer down 
— 


Before the Fact in Petty Treaſon, 


| Murder, Burglary, _ in Dwelling-Houſes, 
or in or near the High-way, Houſe-Burning, or 
Burning of Barns wherein there 1s Corn or Grain. 


| 4 & 5 Ph. & M. chap. 4. [See under the Proper 
infra. ] | ES | 


Acceſſary. 


2 Inſt. 150. 
634,635,636. 
11 Rep. 29. 
H. P. C. 22g, 
230. 

3 Inſt. 114 


C To Inbenile to the Value of Twenty Shillings, 


Am r., we 22 Car. 2. chap. 5. [See of Prall Felanics, 


Ante chap. I.] 


To Acknowledge or to procure to be Acknowledged 
{| (Being Acceſſary Before the Fact) any Fine, Re- 
| covery, Deed Enroll'd, Statute, Recognizance, 
FRETS or Judgment, in the Name of Another 
lenting Ivy. 21 Fac. 1. chap. 26. 
See the 46 5 V. & M. chap. 4. 
| Puniſhment for Perſonating Bail before Commit 
Cfioners in the Country. 


— Theankdres, or not Submitting 
be Examined, and upon Their Examination not 


Where the Mother hath ConceaF'd the Bink, fo 


For a leſſer 


an. I that It doth not Appear whether the Child was Born 


CAhbve or Dead. 21 Fac. 1. chap. 27. 


Taking away the Goods in any Booth or Tent in 
rk. ny Fair or Market. 3642. * 

Bug gery. — $ Eliz. chap. 17. 

1 E46. chap. 12. 18 Eliz. c 7. Acceſſaries 


B Before, 4 & 5 Ph. & M. c 
__ 7 77 7 & ad 


42, A1 chap. 4- 
— — Ser Mariners. 


Challenge 


re and Abr, 


2 1. 188 43 Eliz. 
or home wi 45 Fon ol Acceſſaries before, 23 H. 8. chap. 1. 


An — of the Book i 


I the Indifment be for fac 
—— allow'd, 


Cut-purſe. — See Pick-pocket. 


| To Acknow the Name of Another. Sec 
Deeds Euroll d. * — g 


To Remain above a Month rn 
1 5 


1 & 2 Ph. & M. chap. 4. Conſorting with Them 
a Month. 5 Ekz. chap. 20. 


To acknowledge in the Name of Another. See 

Fines. $ Bail. 

Of Deeds, &c. upon fecond Conviction. 5 Elis. 
| chap. 14. So Nees 9 c 9 V. 4 chap. 19. 
19386. Of Exchequer Bills 7 & 8IW. 3. chap. 31. 

78. 6 Geor. 1. chap. 4. Ir * 


10 V. 3. chap. 25. J. 39. 6 Georg. 1 ' 
ee. Laab Ione, &c. 9 3 8 


Forgery. | 1. + F. 56. La 12 Am. 


chap. 2. 5 1. c 3. Bills on Aſſurance for 
ap ro 1. cha . 28.5 13. See of F 0 
at the End of chap. 1. a _—— 
11. & chap. 23. 10 Ann. chap. 19. 5 Georg. 1 

2. 6Georg. 1. chap. 21. 9. 60. For Stamps on Cards, 
| Dice, Linen, Silks, Paper, Leather, Oc. 
Apes 1 to Stan Unleſs he Apprehends the Offender, Sc. In ſome 

Goods for Reward. | Caſes Ouſt of Clergy. 4 Geor. 1. chap. 11. 
1 . 1 Ed. 6. 12. 263 Ed. 6. chap. 33. Ac- 
a Hf Bucky, WL Fo dy a, 31 Eliz. cha n 


In the Day- time, and taking to the Value of 
Honſebreaking. 5 % 39 — * 15. 


| Houſes, Gr. De.) 
moliſhed by Rio- See Rioters. 
ters. 2 
Feſuits. — Ser Paige = 
= To Acknowledge in the Name of another not 
Judgments. ) Privy. See Bail © Me 
P.-4 r 22 6 23 Car. 2. cha. l. 
Maiming. Lea Abettors are alſo F 
5 ( without Clergy. Ibid 
Maid. — See Woman. 
eee 
5 the ſame. 1 Ann. chap. 9. 
Mariners. Fee 4 Georg. 1. chap. 12. 
| And fee Wreck, infra. 3 Munition. 


= 


Ch. 2 Laws of England. | 


For an Offence not within the Benefit of the 
1 Ed. 6. chap. 12. 4& 5 Ph. & N. 
18 Eliz. chap. * , 22 


Pick-pocket ket. 


_— and after in ſome Caſes to ſuffer as Princi- 


1 9 I. chap. 12.1 
„ — (Of Mac derne 1 Ed. 6. chap. 12. 
the Realm within a Time Li- 


Popiſb Recnſants. for or Returning without the King's Licence, 


C 35 Eliz. chap. 2. 


Pref and Feit Thoſe who Receive, Relieve or Maintain Them 


knowingly, 27 Eliz. chap. 2. 
Thoſe who Attempt 
Priry Comnſellors, & Wound him in the Execution of his Office, 9 


C chap. 16. 
— * Not performing, 7 Georg. 1. chop. 3- and 8 Geo, . 
Nute. — 18 Ele. chop. 7. 
Recognizance. « ar acknowledge in the Name of Another. See 
"UE . the Name of Another, See 
 Rivters. — 1 Geng. 1. chap. 5. 


Els 3 H. 8. chap. 1. 25 K 8. "INN 1 Ed. 6. 


es, or Sacrilege.) fore, 23 K 8. chap. 1. 


r 12. to Robberies in or near 
I 11 chap. 4- 
! Robbery 


i 3 aan | 


to kill or do Strike or 


* 12. 5 & 6 El. 6. chap. 10. Acceſſaries be- 


23 H. 8. chap. 1. 25 H. 8. chap. 3. 1E4 6. 


the Peace. 39 ts 
[For being of the Pogth Veligian, See 1 Georg. 1, 


Cehap. 47+] 
— Deſtroying, See Mariners. 
— 1 Fac. 1. chap. 8. 


ks To Acknowlelge in the Name of Another, See 


Tranſported 
Se. Retuen 


Ken after Tranſpor- 


1 * br. 


Nomen 
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Stol'n, Having Lands or Goods, or being Heirs 
Apparent, contrary to the 3 H. 7. chap. 2. ſhall 


not have the Benefit of the Clergy. Nor Acceſſaries | 


Women. 


M. chap. 9. 


C. Making Holes in any Part of the Ship, or Steal- 
Wreck. ing any Pump, &c. 12 Ann. chap. 18. [See 
4 Georg. 1. chap. 12.) 


Thus has the Benefit of the Clergy been taken away by Ads of 
Parliament in Abridgment of the Common Late. | 


upon Conviction of any other Felony. 3 & 4 V. 


By the 3 & 4 W. & M. chap. 9. Perſons Indifled for Stealing 4 
Goods in any County, and thereof Convitted, &c. ſhall not * 
if it appears upon Evidence That the ſaid Goods were taken in any ot her 


County, and They ſhould have loft the Benefit of the Clergy, if They had 


been Convilted 
AT 


a Jury in that Count 


Yo | 
anſcript, Certified by the Clerk of the Crown, Clerk of the Afizes, 
or Clerk of the Peace, of the Tenor of the Indiftment, AT Per- 


ns having had the Benefit of the Clerg y, or of this Af, to the Fudg er 
2 in any other County, ſball be a Sufficien Proof That fuch 


Perſon hath had the Benefit of the Clergy, and of this Aft. [See the 34 


& 35 H. 8. chap. 14.] 


CHAP. im. 


Of Crimes Not Capital. And therein, 1. Of Offences Againſt 
the Temporal Laws made for the Support of Religion. 2. Of 


| Offences immediately Againſt His Majeſty's C and Dig 
nity. Jo of _ Offences that are Hurtful to the King's People, 
or 


lick Juſtice, Publick Peace, Publick Trade, the Health and 
Eaſe of the King's People. 18 | 


Againſt the Commonwealth in General, in Reſpect of Pub- 
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Of Offences 
Againſt Re 
ligion. 


the Commonwealth in General, in Reſpect of Publick Juſtice, Publick 
Peace, Publick Trade, The Health and Eaſe of the King's People. 
This Diviſion includes the remaining Part of the Pleas of the Crown, 


which ſhall be treated of in this Chapter. 


I. Of Offences againſt the Temporal Laws made for the Support 


| of * Religion, Theſe are Wicheraft, Blaſphemy and Profaneneſs, 


Drunkenneſs, Batzodry, Hereſy, Simony, Offences againſt the E Nabliſt da 
Church, 


1. Of Witchcraft ;, [See Of Witchcraft in the Second Degree, chap. 1. 


ante, and the Puniſhment of Impriſonment and Pillory for it.] 


* Lynde- 
wode de Of- 
ficio Archipr. 
cap. 1. Igno- 
rantia Sacer- 
do. v. blaſ- 
phemia. 


ſion of the Chriſtian Religion, ſhall be Convifted in 


* ſhall 


1. Of Blaſphemy and Prof anenefs. 

ja Blaſphemy (from BAA r av TH on jv, Ladere Famam) is an Injury 
offered to God, by attributing what doth not belong to Him, and 
by Denying what doth belong to Him; and by attributing to the 
Creature that which is proper only to God. 

All Blaſphemy and Profanenefs are Offences by the Common Late, 
and are — by Fine and Impriſonment. 

Concerning Blaſphemy, as — by Statute. 


By the 9 & 10 W. 3. chap. 32. If any Perſon, Having made Profeſ- 
any of the Courts of 


Weſtminſter, ar at the Afſizes, of Denying any One ofs the Perſons C4 
the Holy 5 to be God, or of maintaining that there are more Go 


than One, or ing the Truth of the Chriſtian Religion, or the 
Divine p Pu of t ly * He ſhall for the firſt Offence be 


adjudged uncapable of any Office, and for the Second Offence ſhall be 
Dif, Tubbs to Sue any Action, or to be Corn, Executor or Adminiftra- 
tor, or to take Pay any Legacy, or Deed of Gift, or to Bear 


any Office, 
Civil or Military, or Benefice Ecclefuaſtical, for Ever, and alſo ſhall ſufter 
Imprife onment for Three Tears. 


No Proſecution ſhall be for Words Spoken, unleſs the Information bs be gi- 
ven upon Oath before ſome Fuſtice of Peace within Four Days, and the 
9 be toit hin Three Months after ſuch Information. 

fuch Erroneonus Opinions in Open Court upon the firſt 
d bebe e all Penalties. 

"oy the 13 Eliz. chop 12. 29 Car. 2. chap. 9. under the Tit. Hereſy, 

+ 


Concerning 


 Profaneneſs *, 4 3 is a Diſreſpes paid to the Name 
of God, and to Things and Perſons Confecrated to Him. Or a Con- 
e of any Thing in which God's Name, or his Ho- 


nour are 
Profanenefs is puniſhable by Statutes ; For Reviling the Sacrament 
of the * 44 Prophanely uſing the Name of God, Gc. in 


Plays: hs es, hs the Lord's Day, Curfmg and Swearing. 


For 


Summa Ratio off Que pro Religione facit. 5 Rep. 14. 10 Rep. 55- 11 Rep. 70. 
1 Inſt. 341, a. 


155 exiraordinary Occaſion, with the 13 


LDA 


.. 


For Reviling the Sacrament of the Lord's Supper. 


By the 1 Ed. 6. chap. 1. 1 Eliz. chap. 1. To Revile the Sacrament of 
the Lord's Supper is Fine and Impriſonment. 


For Prophanely uſing the Name of God, Cc. 


By the 3 Jac. 1. __ 21. If any Perſon ſhall in any 2 
Interlude or Sh&w, 7 4 75 u uſe the Name 
Jeſus Chriſt, or of I oly G the Trinity — 


Ten Pounds; the one Moiety to the Kang, * other to 0 Hem that will fue 
for the ſame. 


For Prophaning the Lord's Day. 


By the 1 Car. 2. —— Aſſembly of People out 4 
b own Pariſhes on the Lord y for any Sports whatſoever ; 

any Bull-baiting or Bear-baiting, Interludes or Common Plays, or Fo 
unlawful Exerciſes or Paſtimes, nſed Ys any Perſons in their own = 
riſhes, on Pain that every Offender, upon View of a Fuſtice, rr 
one Witneſs, ſhall forfeit Three Shilling and Four Pence to the 
Poor, &c. © 

By the 1 Jac. 1. chap. 21. A Shoe-maker putting Boots or Shoes to 
Sale on the Lord's Day, forfeits 3 8. and 4 d. 

By the 3 Car. 1. chap. 1. No Bucher ſhall kill or ſell any Victuai non 
the Lord's Day, in pain of 6s. and 8 d. 

By the 29 Car. 2. chap. 7. (This Statute being more Full, and the 
Conviction made more af y) No Perſons whatſoever ſhall exerciſe 
any Worldly Labour, Brfmeſs or Work of their ordinary Calling on 
the Lord's Day, (Except Works of Neceſſity and Charity, and the 
Dreſſing f Meat in Families, and the Selli ; Bed Meat in Viftualli 
Houſes but ſhall Exerciſe Themſelves in Dati h Piety, Publicky 
and Privately on Pain of Five Shillings, if erſon is Fourteen 
Tears old. And no Perſon ſhall publickly Sy or Expoſe to Sale, 
any Goods whatſvever on this Day (except Milk, which may be Sold 
before Nine in the Morning, and after Four a-Clock in the Afternoon ) 
on Pain of Forfeiting the 3 | _ 

Alſo no Drover, Horſe-Courſer, Waggoner, Butcher or Higler, 
ſhall Travel, or come to their m on this Day, on Pain of Twenty 


Shillings, upon Convittion by View of One Fuſtice, Confeſſion, or One 
IVitneſs. 


And no Perſons ſhall travel with any 


Boat or Barge, except upon 

of ſome Mice of Peace, 
Kc. on Pain of Five Shillings. In Caſe of Inability, &c. The Offen- 
der ſhall be ſet in the Stocks Too Hours, enen: 
chap. 21. for the Allowance of Forty Watermen to Ply on the 
Thames, &c. 9 Ann. chap. 23. For the Allowance of Hac 


Coach-Men and Chair-Men to Ply on Sundays within the Bills of 
Mortality. 


2 any Perſon Trvelling on the Lord's Day ;s Robbed, The Hundred 
ſha | 
Np 


not be * ged. ( Sce Of Robbery, 32 


—— u — 
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No Perſon on the Lord's Day ſhall ſerve any Proceſs, &c. except in 
Caſes of Treaſon, Felony or Breach of the Peace. The Service of l all 


ſuch Proceſſes ſhall be void ,, and the Perſon ſerving the ſame ſha 


fewer Damages, as if He r But ſee 
5 Ann. chap. 9.] 


For Curſmg and Steearing. 


By the 13 Car. 2. chap. 9. All Perſons in the King's Pay at Sea ſhall 
be puniſhed for Profane Oaths, Curſings and Execrations, as a Cont 
Martial ſhall think fit. 


By the 6 & 7 W. 3. chap. 11. If any Perſon Prophanely Curſes 
or Swears in the N or Hearing of any Juſtice of — of the 


County, &c. or ſhall tberemf be convitted Ig the Oath of One Witneſs, 


or Confeſſion of the Party before any Juſtice of Peace, Mayor, Sc. 
Ihe Party Offending ſhall forfeit to the Uſe of the Poor, ( Servant, 
wer, Common Soldier or Common Seaman) One Shilling. And 


every ther Perſon Too Shillings. For the ſecond Offence Double, 
and for the Third Offence Treble; to be Levied by Diftreſ' War- 
rant of One Fuſtice. If no Diſtreſs, the Party to be ſet in the Stocks 
One Hour for One Offence, Two Hours for more than One, if above 
Sixteen Tears of 1972. If under that Age, and He doth not pay the 
Penalty, He ſhall be whipp'd by the Conſtable by Warrant from the 
Fuſtice, or by the Parem, Maſter or Guardian, in the Preſence of the 
Conſtable. 


The Proſecution upon this Act muſt be within Ten Days after the 
Offence. 
The Conviftion muſt be before One Fuſtice by the Oath of One ir- 


neſs. 


This - ſhall be read by Parſons in the Church the next Sunday 


= _ n hon pain of 20 8. for every Omiſſion. Qu. 


The ices 42 Book wherein they un 
4 The Fu and 21 * the gin oe. E gs 
The Juſlice robo Omits the Execution of this Act forfeits 51. [See 


the 21 Fac. 1. chap. 20.] 
3. Concerning Drunkenneſs. 


By the 7 ae tits 8 be 8 
victed thereof, He ſhall forfeit for every Offence 5's. to be paid within 
one Week after Conviftion, to the Churchwardens, for the Uſe of the Poor 
of the Pariſh - Upon Refuſal or Neglect to pay the Forfeiture, It is to be 


levied by þ Vaan fo * ſame Court hefe "ny wow Gr nails fe 
be. If the Offe n to the 


Suck by the of Six Hours. 
d Anet- orl 


Red her of Dodd fel be Bund is Ta 
a> with Two Sureties, to the Good Behaviour. 


Conſtables, Churchwardens, &c. ſhall he charged on their Oathe to 
Preſent the ſaid Offences. 


This a ue ge _ a — at the 
Ales, in Leets. 


2 This 


Ch. 3. 


e 


the Oath of the Party Prof of te 


fe I] be ſufficient to convict a. And — 
— His Limits — 2 =o 


2 
82 as wel or the Pnaly of 5. for the Bn 7 
according to the 4 Jac. 1. chap. 3. 


[See the 5 & 6 E 6. chap. 25. 3 Car. 1. chap. 3. 
Licenſing Alehouſes and le Kl of uch f hep Ak. 
without Licence. ] 


[See 1 Fac. 1. chap. 9. 21 Fac. 1.chap. 7. 1 Car. I. chap. 4. Con- 
whatſoever, to fit Lippling in their Houſes. And for the Puniſhment 
of thoſe that do fit Tippling at ſuch Houſes, See the 1 Fac. 1. chap. 55 
By tbe 21 Jac. 1. chap. 7. An Alebouſe-keeper 
1 Jac. 1. chap. 9. er 4 Jac. 1. chap. 5. L abe 2 

e at Se 
be Fin'd, Impriſon'd, or otherwiſe , Braden f. 
cleanneſs, &c. as the Court Martial 
Puniſhed by a Juſtice of the Peace. But 5 4 may Preſented in the 
Sefhons. 
4. Concerning 
mon Law upon an Indictment, by Fine and Impriſonment. 

And thoſe that are vehemently ſuſpected for Reſorting to Houſes | 
Fornication are Offences Temporal as well as! being Offences ©” 
3 25 to their Souls, and 


cerning the 1. of / e-keepers, Inn- intners, 
or Victuallers, that ſuffer any of the fame Pariſh, or Any Perſon 
21 Fac. 1. chap. 7. and of Offences againſt the Health and Eaſe 
People, poſt. ] 
225 
within Three Tears after. 
7822 3 Car. 2. chap. 9. All Perſons in bis 
ſha 
Note, That of hs Lot: fie. Hes , Curſing, and 
Drunkenneſs, ls Land. ad nn 
7 Thoogh Adukery and Fornicto are Puniſhable 1 
ſtical Law; yet the of a Houſe of Bawdry, Stews or Brothel- 
houſe, being as it were a Common Nuſance, is puniſhable by the Com- 
of Bawdry May be bound to Good * Behaviour, as well as Dult ch. 
Common and Common Whores. For Adultery and 24. 9% 
But if one is Indicted · poph :<s. 
fy Wy tab 
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open — as was that of a Perſon who expoſed himſelf 
Naked to the People from a Balcony in Covent Garden, &c. is Indictablc 


at Common Law. One was Fined for this Offence 2000 Marks, com- 
mitted _——_ CO and to be of the Good Behaviour for 


Opinion Repugnant tv 

y maintained and per- 

ſiſted 1 nth the Name of Chriſt. There is no Expreſs 

Inſt. 40. Statute that does Deternune what ſhall be called Hereſy. “ Yet be- 
H. P. C. 3, 4. cauſe the 1 Eliz. chap. 1. directed the High Commiſſion Gwe (which 
is now Aboliſhed) o Reſtrain it To what hath been adi judged fo 

By the Authority of the Canonical Scriptures, or wi the firlt Four 
General Councils, or By any other General 1 Council the ſame 

was declared Hereſy by expreſs Words of Scripture, or as ſhall here- 
after be Determined to be Hereſy By Parliament, with the Aſlent of the 
Convocation, This may ſerve for a Direction to other Judges; but 
it 145 

Inſt. 39, The Tempor Fudge cen Haxe Cognzance 0 of any Perſon for 
40. p r Some ſay pode Th gd yl 
12 Rep. 505 cetick may be Convicted before an Archbiſhop 


H. P. c.. 3. Clergy at a General Synod INM Von) 11 it allowed 

* 15 That they may Declare what Opinions are Heretical. And that the 

e Archbiſhop or the Biſhop of every Dioceſs may Convict any for Hereſy. 
This is by the Common Law, and, 


Ey the Reg 8. chap. 9. Every Archbiſhop may 

Dwelling 's Dioceſs within bis Province fi or y. If the 
Biſbop 5 or 2 date Ordinary Conſents; oY tht Jane ſane ch. 
or other inks Guns, > als do not bis 


ame 


But Wr e ane To 
Rep. 58. an tr is ni mn Impedit, 1f a Biſhop pleads 

that He Refuſed the Clerk for Y, He muſt fet forth the Particu- 

lar Hereſy, that the Temporal Court may Judge of it, after a Conſul- 

tation with Divines. - 
mention this Offence. 


bh the 13 3 Eliz. chap. 12. 8 


4 


Cite any Perſon 


of the . Anices of Region, anc heng theo 

i0 7 * 
77 of ihe Thy or Ordinary, Kg) and bevy ther Anno 
conn ft gee hn te / FO ö 


N. B. The Puniſhment for Hans was 8 
Heretico Comburendo, 

c cate of ſuch Convidtion. But, 

B the 26 l das. The Wris De Heretico Comburendo, 

with all Proceedings thereon, and all Puniſhments by Death in purſuance 

of any Eccleſiaſtical Cenſires, are utterly aboliſhed. | 8 
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An Inſtitute of th III 
and be Sir Months Imprioned; and for the — ſball be 


The Juriſdiction of 383 Court is Lr FM A 
» Yo tf Per| in Ss, ngs, | » IV or 
Ar 72. — or — kg Let any Fm 


fey the Common Prayer Openly in other Form, He ball forfeit an Hundred 


Marks for the firſt Offence, and Four Hundre for the Second, &c. 
and for the Third Offence He ſhall forfeit all bis Goods and Chattelt, 
and ſuffer Impriſoument for Life. 


2. By not Receiving the Sacrament of the Lord's Supper. 


relating to 01 | 
ſhall x haue Receiv of the Lord's Supper, according to 
the Rites of the Church of England within one Tear next before His 
Election. In Default thereof every ſuch Election or Place ſhall be void. 
Moreover upon the like Penalty every Perſon ſo Elefed and Placed ſhall 
take the Oaths of Allegiance and Supremacy at the ſame Time, to be Ad- 
miniſtved by the ſame Perſon, when the Oath for the Due Execution of 
the ſaid Office ſhall be Adminiſtred. 


| [See 5 Georg. 1. chap. 6. For the Repeal of the other Oath and the 
Declaration; and that the Profecution muſt be within fix Months after 


By the 25 Car. 2. chap. 2. All Officers Civil and Military (except 
Thoſe that have Offices of Inberitance, where ſnfficient Deputies are 
gm) and all who any or Wapes by Reaſon of any 
Grant from the King, (except fuch as ſhall be Granted for Valuable 
Conſideration e Tears, and not Relate to any Office or 


Place of Truſt) take the Oathe of Allegiance and 8 remacy, 
ply Ae ation in refer Mrs pt next Term a 
ter their Admittance, in t | 


_ | Laws of England. nes 403 


whe 3 ALG tn 5. and the is ie > CN 
| „ an Abſolute Right of Admiſſion to the Sacrament 

be ied to fuch Perſon; and that an Action of the Caſe 
will not lie againſt the Miniſter who Refuſes upon good Cauſe, when He 
1 
g i Whether th — The 


3. By Abſence or Non-Conformity to the Eftabliſh/d Church. 


a2, 1 OO. SORES — 
2 es. REPSE ITE 
* 2 2 the Cee of the Chnd, and 

ary to be Levied by 
2 * Fac. 2. 


| Here are Three Offences in this Clauſe, 1. Abſenting from Church. 
— till Divine Service and Sermon is Ended. 


the Eliz. nin. cow the Age of Sixteen 
2 1 the EX by 
I pon Convittion, TOI” COFINO Ey FR 


Offender makes Defaulr of Payment, ſhall ſexze 
His Goats, and Two Fans of 1 


: Quo Hier is Ri 5 Rep. 38. 


An I. nſtrtute of the 


&y che 3 Jac. 3. as. ih os Pat or keep in his Houſe, 
ns boy (except His Father, Mother, Ward, or Priſoner ) 50 fbal! 
to ſome Church, &c. ſhall for every Month that be foall keep fect 
Perſon, forfeit Ten Pounds 


The Statutes concerning Popiſb Recuſamts, ſhewing what Forfeitures, 
Diſabilities and Inconvemenczes They are liable to above all others, 
are the 23 Eliz. chap. 1. 35 Eliz. chap. 2. 1 Fac. 1. chap. 1. 3 Fac. 1. 
chap. 4 & 5. 7 18 3 Car. 1. chap. 2. *. "pg Stat. 2. 
chap. 1. 1 F. & N. 44 B. &. M. chap. 13. 1 V. &. A. chap. 


26. 1 12 F. 3. 4 e e 3 
Dk 


be Dian, ed from he For 
hap. 6. 1 Fac. 1. c 


Tit. Recuſancy | Hemkine's Pleas of t Oops, Bud 3. chap. 22; 13, 
24. 15. md Of rants 
But as to PROTESTANT DISSENTERS from the 
Eſtabliſhed Church, the 1 V. & M. chap. 18. hath the 
23 Eliz. chap. 1. 29 Eliz. chap. 6. and that Clauſe of the 1 Eliz. 
chap. 2. _ CO CO to their Pariſh- 
Church, or ſome uſual Place of Common Prayer, &c. By which 
Statute allo the 3 Fac. 3. chap. 4 & 5. and all other Statutes made 
againſt Papiſts (except . 30 Car. 2. chap. 1.) 
Extend to from the 
of ENGLAND, either E 
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2. chap. 2 


Diſſenters ſhall be 
3 be there 


make and ſubſcribe the Declaration, and 
the Quarter-Seffions, and the Arti- 
34th, 35th, and 36th Articles, and Part of 
to any Penalties mentioned in the 17 Car. 2. 
2, 


the Li ce he 


22 Car, 2. mor 13 & 14 Car. 
Anabap- 


Ch.z. 1 of England 


405 


| Anabaptiſt Teachers muſt ſubſcribe he Articles We EXCERE 47 
before excepted, — 


any Oath, muft m 


P, , EX t 
2 4 T* 2 2 — 0 


1 Wen or not 
* Toleration-Act, He my 7 


Ne 12 the Place 
1 chap. Magiſtrates muſt not be Preſent at 
1. 
e with chew 
belonging to their Offices, on Pain of Diſability to Hold any 


keep or maintain a Schoolmaſter, which does not 
Church; or is not allow'd by the Or ; in Pain 


and fuch Schoolmafter ſuul ie Diſabled for ever to teach Truth, ond ufer 


4 Tear's 


By the 1 Jac. 1. chap. 4. g. 9. No Perſon ſhall be 4 Schoolmaſter in 


any Place out of the Univerſities, except it be rr 
ii is no Recuſant, and ex 

— 2 as the Party that retains Him, ſpall each of Them for every Day 
opts Roy 


oy or Private School, and every Tutor in 
ſubſcribe the Declaration, (viz.) Ie t en n un the Li- 
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Law Eſtabliſn d. and un- 


W. the C 
e eee ee 


3 By 


1 the 23 Eliz. chap. 1. F. 16. No Corpor ation or ke Pata fl 
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the Ordinary, on Pain, that — > © 


, 2 
By the 13 & 14 Car. 2. chap. 4. J. 11. Every — 2 
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| 
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"An Efe if the 


By the 5 Ann. chap. 5. The Statwtes 
ET to be of Sound Religion; 

3 Car. 2. cha For the Uniformity of Publick Prayers, &c. 
dy ths fuch Clauſes as have been Repealed) and all other Statntes - 
the Preſervation of the Church of England, are made Perpetual, 


r 
bereafter at their Coronation ſhall take 


Book II. 


* the 13 Eliz. * 12. 


7 


And every King and Queen 
and Subſcribe an Oath to Preſerve the Settlement of the Church of 
England, and the Doctrine, Diſcipline and Government thereof with- 
in the Kingdoms of England and Ireland, and the Territories there- 
unto belonging. And this Af ſhall be held à Fundamental and E- 
ſential Part of the Union betwixt tbe Tuo Bos of England and 
Scotland, 


. 


Of Offences II. Offences — bis Majeſty's Crown and Dignity 
immediately (that are Not Capital) are 1555 ifion and Præmunire. 
==> £* Miſrifon (0 from Meſpris, Neglect or Contempt) ſignifies in our 
Crown and 1 Overſight or Contempt. Miſpriſion is included in 
„ Treaſon or Felony; r one hack Commined Treaſon 
. or Felony, DI Order that He ſhall be Indicted for Miſpriſion 
P- 334 335- only. But in . 1M 
1 oy Tran r Fr and conceateth =. . 


2 
Tieaſonal ie Confuaton, | and conceals i 


told in General, that there 
Perſons or the Place where, 


and Acceſſary, — 


2 the 1 & 2 Ph. & M. chap. 10. A cm of ey High T. 
ſon ſhall be only Miſprifion of Treaſon. 


This then is to be underſtood of a bare Knowledge only and Con- 
5 15. G2 If High Treaſon is diſcover'd to a Clergyman in Confeſſion, He 
2 Bur not in Caſe of Felony. 


By the 13 Eliz. chap. 2. Concealers agen 


are puilty of a Mi Treaſon. 
"= 24 Ti chap. 2. I we 


Here, fralt fofer (with their | Avony 
of Mijprijion of Treaſon. 


Ch. 3. Tam: of England. enn, 407 


1 Mif| of F » o Countine of o Fila . 

union of Fey ther -of whether Felony * H. P. C. 129. 
wy fa [See Weſt. 1. or 3 Ed. 1. chap. 9. 7 
Concealment of Felonies by Sheriff, Corners an Bailif, —_ 
Liberties, Oc, i 1. 33 H. 8. chap. 6. For Concealments 
47 51. And fee 4 1.13 infra, and of Fudgment, Book 4. 

5. 
» By © Commiſſion, which Miſpriſions ariſe from ſome Contemptu- * * hb 
Undutiful Behaviour with 


Regard to the King; being ſome ff * 
— — under the of Felony. This is a Miſpriſion i 


in a large Senſe. More particularly, Theſe may be committed by 
Contemning the King's Prerogative (nix.) by _— to Afaft the 
King according to Law, by Receiving a Penſion from a Foreign ind . 
Prince without His Leave; by Speaking or Writing againſt His Per- 

fon and Government. [See the 4 Ann. chap. 8. 6 Ann. chap. 7 

Denying His Title to the Crown : Ay ng to take the Oaths of A* 
legiance and Su required by 4 [See 1 V. & M. chap. d. 


13 & 14W.3.c chap. 17. l 1 Geo. I. 
r 
in the King s Palace 


againſt the King's Palace or Courts = 

the 33 H.8. chap. 12. Malicious 
to hed (where the King's Ropal Perſon kei, is pts wah 
the Loſ of the Offender's * — + and Fine 
ar the King's Pleaſure. 


A Striking in 2 Palace, where the King is not Reſident at e 
— the Intent —. NS: | 
Preamble. | 
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NEC is not to * 2 120. 549. 
3 Inſt. 140. 
ens 
a g 2 Weapon only wht Striking in Weſtminſter» * 2 Inſt. 549. 


Hall or in any 0 8282 P. the Ex- Intl. 149. 
ee 
& Jute of Fee and i [ See the 25 Ed. 3. chap. 2. 2 Roll. Abr 
or Juſtice, the Offender ſhall loſe his Right Hand 76. 
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even though the other made the 2 Cro. 267. 


3 Cro. 373. 
6 1 


; An Inflitute of the Boo D 


ſoned. But the Reſcuers n 
was Given. 
or Threatning Words to a Judge, 


ng ee Cdn es fan 10 1 
qu — hr hs gd ek: (he Of fe Ne 
"oP for [See Of Fuſtices of the Peace, 


great Variety of | Mifprifions by Com- 
"© : for every * * Miſdemeanor, which hath not a cer- 
tain Name in the Law, is ſometimes ſo called. 780 
* 1 Inft, 2. A Premmire (from the Words in the Writ Premunire facias or 
d , Præmonere facias, ſigni the Writ and the Offence on whi hy 
3 Init. 120. 

Writ is grounded) is an 


which is inflicted upon the Statute 
made the 16 Rich. 2. chap. 5. my ar Bae of Pome 
f 2 Inſt. 120. 5 that Time. f Theſe Statutes were 
*** made againſt the intolerable Incroachments of the See of Rome, as well 
—: at Ape ad 


„ the 27 a. 3: chap. 1. and 38 Ed. 3. chap. 3. If any Sed 
of the Realm in Plea, or Sue in 
TY 2 — 


e a, ue Cur 


8 16 Rich. . chap. any Purchaſe, Purſue, or c 1 
nn —5.— gh Daſs cſs 


Ch 3 Laws of England. 


By the Words Elſewhere Ie is ſaid that Suits in 8 Ey to to Relieve * 
againſt a Judgment 
ers belonging ro the Cogn 


2 


at Law, and Suits in the Admiralty » <4 Y 
Marſhal, and Ecclefioftical Courts, for Mat- 121, 122, 


rt the Common Law, are within the * 1 Dine Kt: 


Gion: Lit. 119. 
I Inſt. 129 b. 


1 
2 55 
or —4 Perſon F Eccleſiaſtical Living, 
Incumbent was Dead. Which, 228 * 


is acknowledged to de in the King, yet may not be improperly here 
hinted at. 


[See Dev. Rep. The Caſe of Premuive 84.] 


by the 24 H. 8. chap. 12. and 25 H. 8. chap. 19. To Appeal to 
Rome from any of A 
== from henceforth ſhall be made to 


Chancery. 
By the 26H. 8. chap. 14. 
ter Aut 


Balan Exerciſe 


of the Dioceſe, on Penalty of Premunire. 


. Pope in this Naa is & Pramunize for the Joff Offence, and High 
for the Second. 


n Mites and Conſecration of Biſhops. | 


the 25 H. 8. cha Dean and Chapter Refuſe 
Ele he Pon 3 n 1 
1. n Def th 
Election, or Nomination in 
the Perſon ſo uad to them 


2 Przmunire. 


to 


e Ee 


15 


130. a. 


2 Inf. 116 


Præmunire. All 
the High Court ef 


By the 5 Eliz. chap. 1. — — 
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' An Inſtitute of the Book in 


i x Inft. 
130. a. 

3 Inſt. 1255 
126. 


Pretended Prince of Wales bath any 


'f, They ſhall incur a Præmunire 


By the +7 El, chap 2. To Contribute to the Maintenance of « Popifh 
Seminary, is 


4. Concerning the Ozrhs of Supremacy, Allegiance, &c. 


By the 1 Eliz. chap. 1. 1 1. To Nefuſe the Oath of 


is a Præmunire, 
"IS: Jac. 1. chap. 4- To 2 the Oath of Allegiance 1h, Ten- 


der is a Præmunire. See 7 Jac. 1. chap. 6:] 
By the 1 W. &c M. Self. 1. chap. 8. The Oaths of Suptemacy and 


premac 
Allegiance nay in former Acts are rated, and New Oaths and 
a new Dec ion ſubſtituted in their Noam; which to Refiiſe upon Ten- 
der makes one c to the like Penalty of Præmunire. 
By the 7 & 8 W. 3. chap. 24. Serjeants at Law, Counſellors, Attor- 
Neys, Sollicitors Proftors, Clerks or Notaries, prall iſing as fuch in i . 
Conrt, without taking the Oaths of Allegiance and ny, and ft 


genuin the Declaration, incur 4 Præmunire. | 


5. Concerning the Aucborit of King and bl 


By the 13 Car. 2. chap. 'Bo To affirm maliciouſly or adviſedly by Speak- 
ing or Writing, That Both or either Houſes of Parliament have 4 * 
2 Power without the King, is a Præmu _ 
y the 1 & 2 Ann. chap. 17. 4 Ann. chap. 8. 
ciouſly and Direfly, By Preaching, or adviſed 


| ſhall Malici- 


If any 
Speaking, "Arm that the 
Title to the Crown, or Any other 
7 the 1 . K ll. chap. 2. and the 12 W. 3. 


Perſon than accor, 


_ chap. 2. &c. or that the Kings or of this Realm with Authority 


of Parliament, cannot Y Laws 1 the Grown and the Deſcent there- 


Information muſt be Given within Three Days 


after the Words 


ſpoken, [See the 35 H 8. chop. 1. 1 Eis. chap. 3. 21 Fac. 1. 


chaps. 3] 
6. Concerning the Likery of the Suhe# 


By the 31 Car. 2. chap. 2. No Suljeft Inhabiting within this Realm 
ful be fo * Priſoner out of it into Any other Parts, (except in Caſes men- 
- ond Pra 


7. Of Unwarrantable Undertakings by Publick Subſcriptions, &e, 


By the 6 Georg, 1. chap. 18. All umuarrantable Undertakers by Publick 
| Subſcriptions, Receipts, Payments, Aſſignments or Transfers, &c. ave 


deemed Publick Nuſances ; and Convicted in P the Courts at 
5 being ay s at 


Weſtminſter hall incur « P 


| Moſt of Theſe later Statutes refer 
16 Rich. 2. chap. 5. * But the F 
therein mention d muſt be underſtood only 
and of Lands in Tail, but during Life, 


Ch. 3. l - "Tas of England. e 411 
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W 


Lawfully forfeit. A Premunire lieth = well for the Party Grieved 
as for the King, and both may join in —_— But becauſe theſe 
Laws, making the Offences to be Premunire, la very ſevere, 
They ann = Aus in Execution. * For it * been always Ob- « ; tag. 227 
ſerved, That too ſevere Laws are never duly executed. [See Of 24, 163. 
Judgment and Forfeiture, Book 4. chap. 5. 
Theſe are the great Ohms « ( Not Cop pical) which are Immediately 
and Directly levied againſt His Majeſty's Crown and Dignity, known by 
the Name of Miſprifon and Premunire. [See the 21 Fac. 1. chap. 2. 


16 Car. 1. chap. 21. Of Monopoly.] 


III. Offences that are Hurtful to the King's People, or againſt the or Offences 
 Commynwealth in General, are the 2 1. Againſt Publick Frſtice, that are 
2. Againſt the Publick Peace. 3. Againſt Publick Trade. 4. Againſt poor ac 
the Health and Eaſe of the King's — ple, G. 


1. Of Offences azainſt Pubhick Fuſlice, 


Theſe are Theft-bote, Perjury, Forgery, Bribery, Extortion, Bar- 
retry, Maintenance, Vexations Informations, Conſpiracies, Negli- 


o of Officers entruſted with a particular Adminiſtration of Ju- 


n Theft-bote (Bote, Amends : * is not only where the 8 
knows of the Felony, [See of Miſprifion of Felony, ſupra] but takes 3 Ind. 134, 
| his Goods again, or other s, not to Profecute the Felon, to li B. C. 13 
the Intent that the Thief may Eſcape. Had he received the Thief 
Hunſelf, he had been Acceſſary to the Felony. But if he had ta- 
ken his Goods again that were Stolen, without Favouring the Thief, 
it had been no Offence. [See Of Remadies mithas Sui, Oc. Book 4. 


ws oo, Puniſhment of Theft-bote >» Fine and Impriſonment. N 
2. Perjury by Common and Statute Law NK 20. 194. 
Wilful and Falſe Swearing, abſolutely, in an Fudicial Proc 

a Matter material to the Iſſue or Point in (when a La ul 

Ou i Adnieibed by ext hack AQabody ts & ©) by the £ 

nation of others, or by their own Act. 

" An Oath ( Sacramentum, Furamentum, 7 rurandum ) is an Af- "3 Inf, 165, 
firmation or Denial by any Chriſtian of any hing Lawful and Ho- | 
Ae give the ſame for Advance- 
ment of Truth, calling God to Wincls that His Teſtimony is true. 

It is cal'd a Corporal Oath, becauſe at the ſame Time He Toucheth 
the Scriptures with His Hand. 
Now then let us peruſe the Parts of the Deſcription of Perjury. 

Perjury muſt be * Wifi and Deliberate, not Committed thro” * 3 Ing. 16) 
Surp or Miſtake of the Queſtion. 

It muſt be r Falſe either in Expreſs Words or Intention. Fas © $98. 20% 
Falſhood in Intention may be puniſhed, by the Common Law, tho the 3 4 
Words happen to be true. n . 

832 4 


„ Mitins Has Aft fron: 
Non Minus Pincipi 6 — A HAR 
Ea ſæpe Committuntur, Que ſepe Vindicantw. 


An 1 mit tute of =_ 


it. 166. 


z Inſt. 166. 
2 Roll. Abr. 
257. 
!1 Rep. g3, 


| Breach of Oath ſhall aggra 


a Falſe Oath in Him. io hue Ole may four the Truth NP yet be 


paper's 

4 Abſolutely and Directly, not as one Thinks, Believes or Remembers, 
or to the beſt of his Remembrance. For if He Remember'd nothing 
He cannot be puniſh'd for Perjury. 
In any Judicial Proceedings. For if it is not in à Judicial 
but in a Private Affair, as in Trading, &c. ir is not pu- 
niſhable as Perjury, either by the Common Law or by Statute. The 
Perjury may be Commutted not only in a Court of Record, but in 
any other lawful ns _ in any Matter Judicially Depending 
there; e ee . de c And not on- 
1 i Oder rt, ons m Authorized 
L that have Adminiſtration — 
may be committed then by taking a Falſe Oath as a Vitneſ in an 
Anſwer to Queſtions put in a Court of Law or Equity; in an An- 
—— as Defendant in Court of Equity or Spiritual Court; by ma- 
king a falſe Affidavit, Sr. This is to be underſtood of Aſſertory 
Oaths, or where ſome Matter of Fact is falſly Affirmed or Denied. 
Therefore if Promiſſory Oaths of Officers are broken, They are not 
puniſhable as Perjuries; tho their Offences ought to be puniſhed with 
a ſevere Fine, Oc. in reſpe& of the Breach of their Oaths. The 
vate the Offence. If One calleth Another 


. 166, * Perjured Man, He ſhall have his Action on the Caſe, becauſe it 


” + Inſt. 165. 
4 Inſt. 278, 


279. 
2 Rall. Abr. 
257. 3 


3 Inſt. 167. 


Abr. 79. 


2 Cro. 158. 


55 Ii 


=” 
Guilty of Lug 


or by one that goes beyond the Authority which was 


— Perjury, ho He = pn by Fs Oc. 


ſhall be intended contrary to His Oath in ö 


for calling One a Forſworn Man, becauſe the Forſwearing ma 
Ar unleſs He 28 That He was Forſworn ma 


Record, G 
« Matter Material to the 


by lach a particular 


When 4 LAWF 
AUTHORITY. 
Common Law, or fame A of Parliament. 
before one that hath „not before a Perſon 


vate Capacity, or pretending to have Authority where he 


ſuch falſe Oaths cannot- amount to Perjury in Law, ſuch 
Outs ae of ns Velidhy or Fome, diing Onan am Takes. Beides, 
1 to Adminiſter e 


ere 13 Cr. 2. chap, 12) 

is alſo a Subornation, (Scorer, * 10 Prepare went) 
of Perjury in the Common Law, which is an Off 
One to take a falſe Oath amounting to Perjury. 
not take it, the Perſon who encouraged him to 


An Inſtitute of the 12 I. 
niſhable by Indiment at Common Law. Hence it appears, that Per- 
jury committed in an Information exhibited by the King's Attorney 

or any other, for the King, by any Witneſs — on the 

Behalf of the (cho it is the King's own Witneſs) is puniſhable by 
this Act, or at Common Law. 
This Statute alſo extends to no other Perjury than that of a 

+ Kal frog f Witneſs ;, not if a Defendant commits Perjury in His Anſwer in the 
Chancery, Exchequer-Chamber, Gd. in an Affidavit, by Swearing 
the Peace againſt another, @*c. [ See 29 Car. 2. chap. 5.] * He may 


be puniſh'd for that Perjury at Common Law ; which, after all that 
| hath been ſaid, is the ſafeſt way to proſecute for Perjury, or Suborna- 


tion of Perjury. 

No falſe Oath is within the Meaning of the Statute that is not pre- 
judicial to ſome Perſon in his 1 and gives him a juſt Cauſe 
of Complaint that He was grieved and moleſted by the Depoſition of 
the Witneſs. 

* 5 Rep. 99 BA greater Penalty is inflicted on Subornation of Perjury, than on 
3 Init. 167- the Perjury it ſelf. For the Author fins more than the Actor. 

As the Act does not extend to any Eccleſiaſtical Court, fo ſuch Of- 

fenders may be puniſhed by the Eccleſiaſtical Law by the Words of the 
*3 Init. 164. Act, if the Matter is h Spiritual, and not Temporal ; or guy may be 


| proſecuted for falſe Oarhs, cicher in an Anſwer or ion, at 
Common Law. 
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Deckeation, allow'd by the Act, He ſball incur the _m_ Penalty as Per- 
Ne b fo adiens, The by the Law of God it is not to be 
pardon'd, Deut. xix. 21. 

i Terms of 3. * Forgery (from Forger, to beat on an Anvil like a Smith) by the 

the Law, v. Common Late is a Fraudulent Making or Altering of a Writing to the 

Forger, S. Prejudice of another Man's Right, whether it be Matter of Record, or 
7 Roll Adr. Publick Writing, Deed or Will. 

65,66. 12 a Publick Writing, I mean, a Probate of a Will, Certificate of 

Hely Ovien, a Proutian from a Member of Parliament, @c. As 

for Writings of an inferiour Nature (as private Letters, Oc.) 

Counterfeiting of Them is not properly Forgery. in 

Caſes it ma more ſafe to proſecute ſuch Offenders for 2 Mi 

_— =. ir by do of &s mi 

proper Forg __ r 

made Hands woos lowing Statute, v 

nenlly be Ca 7 the hdr Þ a Commen Lov, and. the OS 

fender is conrified, He may be coder'd wo and in the r. 

pay a Fine, and to be Impriſon d. The Latin Word to F 

Falſare or Fabricare. 


I come to ſhew what is Forgery by Statute-Law. 


DS 


— —— —— — — — 


a= | Lites ＋ . 


by the 5 Eli. hap. 14 Yep evans wed foal falſh 
ny, e or Aſent to the e | 
king of ay Writing Sealed, Court-Roll, or Will in Writang, 
e he Tile bacreſ S Ps ty be BM 
bold, or the Right Title or of any Perſon may be Moleſt: 
ne or ſbem forth in 
Evident a fad Ne Wiiking as Trax, knowing the ſame to be 
Forged, and ſhall be convifted pon an Action founded upon t 
_ or otherwiſe by Bill in OE 
upon the Pillory 


bs 
1 of bis Noftril 


15 


this 
; ow 119 Filly in ſome Open 7 s and Damages, and alſo ſhall 


Ek 


1714 and have Both his Ears 
forf 


eit to the King the Iſſnes, and 
=, of His 23 a and ſuſſer Perpetual Impriſon- 
ment, &c. 


If Any One (prout ſupra) ſpall Fotge, or Make, Cunſe or Aſſent to 
be made, 23 T LILA 


- 


xcept as in the Sauce is Excepted;) Upon 
2 aforeſaid, The Offender ſhall pay Donble Cofts and Damages 
ts the Pavy — and alſo ſha 

bis Ears, and ſuffer a Tear's Inpriſmment ; f 


By thi Statute all other Statutes made againſt Forgery are ke. 


To * Make, &c. are Larger Words than to F " For ane may - 
of another, nor his Seal or Hand Counterfeited, as by 
ed, The Charter, ie 
on the Wax. A Court-Roll or Will 


is Forgery to put more in a Will than is Directed. 
hi mentions Fowr Kinds of Offences, 1. A Moleſtation of 2 138. n. 
Inheritance. 2. A Publication of the ſame to other y 


r it is True. 3. A Moleſtation 
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— 


Pult. de 


13 Inſt. 147. 


. that Offers the 
31 10 


124. 


2 46. It 


® One Sealeth a Deed for another by his Commandment and Diredtio:: 


222 

ea eb ne 
of the Statute; „5 Bill Obligatory, 
2 Releaſe, or other Diſc 
[ See Of Forgery, chap. 1. Ante, and the 33 H. 8. chap. 1. Concern- 
ing Counterfeit Letters and Falſe Tokens, Oc. 5 Eliz. chap. 7. Con- 
Servants with Falſe or Forged Teſtimonials, &c. 9 & 10 


cerning 
IT. 3. chap. 41. Of Perſonating the Wives, Relations or Creditors of 
Seamen, and concerning Forged Letters of Attorney, Bills of Sale, 


— and laſt Wills, Cc. for the Receipt of the Wages due to 
Seamen. 

„ Siiehrens Authority to take out an Indictment of 
Forge 

27 (from Brier, To Devour) is when One in Judicial 
Place takes any Gift or Reward of any Perſon (who hath Buſineſs 
before him) for Doing his Office, or by Colour of His Office, Except 
of the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ſtri& Senſe. But largely taken It may 
relate to the Receiving any undue Reward by any Perſon concern'd 
in the Adminiſtration of Publick Juſtice to Act contrary to his Duty. 
And ſometimes It fignaties The Taking or Giving a Reward for Publick 
Othces. : 

1 In a Judicial Place, either Eccleſiaſtical or Temporal. This 
makes Bribery Different from Extortion; for Extortion may be Com- 
mitted . ha one that hath a Judicial or Miniſterial Office. [See Deut. 
xri. 19. 

Takes 2 Gif If a Judge refuſes a Gift offered to Him, yer He 
ibe is puniſhable. 

* Who hath Buſmeſs before him. Not only when a Suit dependeth 
before him, but alſo when It is by Vertue of h * 
no Suit at all. 

Unleſs it be of Meat and Drink. But if it is in Money, e. 
the Bribe be ſmall, yet the Fault is great and Puaithable. [See 
20 Ed. 3. chap. 1. En Rich. 2. chap. 2. 5 & 6 Ed. 6. chap. 16. 


1 IV. & M. SJ. 1. chap. 21. Concerning the Sale of Offices, Gr. and 


See of Officers, Book 2. chap. 2.] 


This Offence is puniſnable by Fine and Impriſonment; whether in 


a a Judicial or Miniſterial Officer, if we take Bribery in the largeſt 
Senſe. 


3 Inſt. 147. 


3 358. b. 
E Rep. 102 
2 Inſt. 477 


* 2 Inf. 206. 


* 3 Tnit.265.b, 


A Judge's, G. Servant may be puniſhed for Receiving a Bribe. N 
5. Extortion (from Extorqueo, To wreſt away) is an unlawful 

Taking by any Officer, by Colour of his _, Money, or 
any Valuable Thing of or from any Man that not Du, or more 
than is Due, or before it is due. >.» fs fk taken for 
any Oppreſſion by Power or Pretence of by get 
for Expe- 


3 
Take by Fs 
1 


law of an Ofnce im an ill Action; but to Vertue 
an Office Implies the Ad to be Lawful. If the 
dition, It is Extortion Colour of one's Office 
Otious than 


Gz Lr of England. 


for the doing of « Thing, for which the Law will ne ſuffer Him to 
take any Thing, is merely void. 

This Offence at Common Law is puniſhable By Fine and Impriſon- 
ment. 


It is often accompamed with Perju — which an 
Officer takes upon his Admiſſion into his Offic 


—— 
CONE ITT 


By the 25 Ed. 3. Stat. 3. chap. 9. Ordinaries or their Miniſter are 
not to be impeach'd upon Indiftments of General Extortion. 

By the 21H. 8. chap. 5. If Ordinaries and Regiſters rake more than 
their Due Fees, they ſhall Perf the Exceſs to the Party Grieved, and 
10 J. t the King and the Party Grieved. | See the 22 & 23 Car. 2. « chaps 
23. 9 & 10 ½. 3. chap. 41.] 


The 23 H. 6. - 4 10. Concerns the Fees 1 Soße c Under-Sherif 
Bailiffs, Gaolers, & c. [See Weſt. 1. chap. 26. Weſt. 2. chap. 44. 
29 Eliz. chap. 4. 3 Georg, I. chap. 15.] The Statute of Weſt. 1. ſtill Inf. 368.+. 
| ſtands in Force. And therefore ſuch like Officers cannot take any — 
Thing, but what is Allow'd by Subſequent Acts. as. 2s. 
The 3 Fac. 1. chap. 7. Relates to the Fees of Attorneys, Sollicitars, 


c. and it is ſaid, That They are within all the Starutes of Ex- « Mee. 5. 
tortion. 
The 10 & 11 V. 3 3. chap. 23. Reſtrains the Fees of the Clerk of 
1 See 2 H. 4. chap. 8. and 10. 33 H. g. 
chap. 39. 
the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Printers 
Selling or ſetting unreaſonable Prices upon Books, Oc. 
6. Þ Barretry (from Barrett, a wrangling Suit or ined in-an *- 5G my 
W. A and is committed by one that is a Common 3 46 _ 
Mover, Exciter, or Maintainer of Suits or Quarrels, either in Courts po 4a? og 
ar in the Can Intry. | Dealt. ch. 8. 
Common Mover, The ns One can be a Bwoncr is fiat of ws * 
or Two Ads only. The Indi&ment muſt Charge that he is Comn.tnis 
Barrectator, a Common Barretor. 

In Conti. Whether of Record or not. | 
O in the (n. Which may be in Three Manners. 


1. In Di- 
ſturbance of the Peace. 2. By f Falſe Rumours and Calumnies 
to Raiſe Diſcord a 


mongſt Neighbours. 3. In Taking or Keeping of 
the Poſſeſſion of Lands in Controverſy by Force, or nl 
and Deceit, and moſt OP in Suppreſion of Truth and 


Right. 
0 yy 


One may be a Barretor by bringing s 
rious Actions to oppreſs others, as W 

bri Them. 

Upon The Proſecutor ought to Give the Defendant a 
Note of the Particular Matters which he intends to infiſt on, and 
7 This may be order'd upon Motion by Rule 
The Puniſhment for this Offence is Fine and and to 
be bonad to the Good Behaviour. {See the 34 E4, 3. 


Groundleſs and Vexa- 
Stirring up others To 


34 
Hhh ' 7. © Main- 


114. 


Impriſoned. 
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1 Ing. 308. b. © Maintenance ( Manuentio, from Manu Tenere, A Taking in in 
3 Hand or Upholding) in General is an Unlawful Upholding of Quar- 
- Roll. Abr. rels againſt Juſtice. It ma | 
oF or K Poſſeſſion of Oc. for Others, or By maintaining 
Quarrea of Sans in the Country. R 
it depending in which no way 
COS wa. either by afiſting the Party by Words, Writing, Coun. 
tenance or Deed, 
This Maintenance in Court is Threefold. 
1. When . 
5 4 * = 
Abr. 115, 
116, 117. 
1 Ind. 368. b. 
2 
reed 
An Attorney A 93 ; 
be repaid again. But He cannot carry 
His own with a that he nover will exged expedt a Repay: 
ment unleſs he carries the Cauſe, or upon no Purchaſe no Pay. 
A Counſellor or a Sollicitor (Qu.) who is no Attorney, cannot lay 
out Money to carry on another Man's Suit. 
+: 1n8. 203, Offenders of this Kind are liable to an * Alion of Maintenance at 
2M — the Suit of the Party Grieved, and they may be Indifed at Common 


WWW ful my be Fined and 
it, See Weſt. 1. or the 3 Ed. 1. chap. 28. 


For Statutes 


Cupa eſ immiſeere ſe Rei ad ſe non Prrtinenti. 1 Inſt. 368 b. 2 Inſt. 208. 3 Toft. 93. 


Ch 3. | Laws of England. 49 


Perſon unlefull 838K any Suit, 1 
— 2 am Jurors, or e Witneſſes 5 pi, ay? of Joſie, 
r in Pain of Ten Pounds, to be Divided 
the roſecutor. 

The Offender againſt this Af ſball ed toithin a Tear. 
| [See for the Expoſition of this Act. 1 Inf. 369 4 & h.] 


Maintenance of a Suit in the * Spiritual Court is not within the * Cro. 594 


be 


5 


25 


in Champert 

Ir 
n Suit, carried on 
proper Coſt, if He prevails. A Grant made to have part of 
— CERRn to fatisfy a juſt Debt, Gr. is 


1 


= 


H 


of 
at 


2 F 


chartas, 8 El 
Ro =; hap 


3. The Third Kind of Maintenance is Embracery. . k Eu- * Terms of 


bracery is an Attempt to influence a Juror to appear, or to inſtruct a Entree, 


Jury, 11 to de more favourable 41 * r Inſt. 369 4. 
Side than the other, 1 Hob. 294. 


11. and 2 


363. 33 Ed. 1. — 3 
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py 4 & 5IW.& M chap. 18. 3 Infor- 
betwixt Two 


— 
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chap. 5. 21 Fac. 


5. 

ſtrictly taken) is an A 
or Indict an Innocent Man of Felony, Faltly and 
liciouſly, who is accordingly AppeaF'd or Indifted, and afterwards 
lly Acquitted by Twelve Men, or by Verdict. [See the Defi- 
nition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] 


F. N. B. 
114, Oc. 

2 Inſt. 638. 
3 Inſt. 143. 


gRep. 56, 57 


* Roll. 
Abr. 111. 


112, 114. 
2 Roll. Abr. 


77. 
1Cro. 70, 134. 
2 Cro. 130, 
397- 

3 Cro. 15. 
g Rep. 56,57- mis, 
2 Inſt. 562. 

638. 


p Re age 
purpoſe to vex and diſgrace H 
nl 6 fue i > Cp and Trouble, tho He is 

the ſame, yet He may have an Action of the Caſe; in 


15 


not aver that He was lawfully acquitted as to doin a 
Writ of Conſpiracy. But he muſt aver, ion or Pro- 
frequently 


I. 
78 


55 


of Sufoic: 
alſo to be 


8. N. C. 
273. 
Vaugh. 135. 
Ke. 
173. & | 
12 Rep. 24 


3 


3582 


7 


E 


particular Adminiſtration of 


EI 3. chap. 11. 
2 
L 8 


Juſtic 


Keepers of Houſes of 


Coroners, Gaolers, 


34 ja $9543 nj iy 
"Iz 1 hp F 1 fi : Al 
"nt 1 
1 "pl 
1 ; 1115 195 


An I 


$19. . 277. 
78. 


Dalt. ch. 
"24. Þ 2923 
293- 

x Cro. 78. 


Pumiſbed, and to take 
their Good 
the Expoſition of 


ft 


of the Peace may 


itute of the 


= | 


EL] 
Fes FüR 


2,7 5 


R 


ker 


this Act, 4 lat. 191. 
have allo this Power by their Commiſſion. 
to his Good Behaviour for a ſcandalous way 
Bawdry, 
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Demand this Security, Dutt. ch 
or upon of Others: 123. p. 191. 
i if he refuſes to be bound. He is 
r TERYY 
the Common Law. | See Dal. ch. 224. 


e for His Good Behaviour, He mav 
| 8 armed Dult. ch. 


hreatning 4 oe 2 


31 


iour may be n Releaſed * Dal. ch. 


* Party upon whoſe — 


Id. (Ae, Infultus,) is an \ Anon or Offer to *Finch. ch 
s Perſon; as by an Offer to Strike One, holding up 1 
Manner, or by Preſenting a Piſtol towards and p. 2. 
| near one, tho no Hurt adually Done. Words cannot amount to an , pit Ab, 
Aifault ; tho there are ſome Opinions to the Contraay. =_ 


The Offender is liable to an Aion at the Suit of the Party Aſſaulted 


for Damages, Oc. ani to an Indifiment, upon which ſhall be 

Fined, b till paid. [See 6 
infra] 

| 2. A? Battery "Ry" Ars to Strike 18 to the Per- » Finch. ch. 
on of another 5 Den b N 


the Arm, Filliping upon the Noſe, Spitting in $2.3 >. 


a Button in a Rude and Infolent Manner, Oc. b. 292. 


by Aion and Idifiment in the fame 
ak. q is he Hd ay ORR Bring, an Action of + ; lad 226. 

the beating of Himſelf and his Wife, * 
3 | | 
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. of the Husband. 
the Husband cannot have uſe his Wife is 
Original, And fo it is in like Cafes. 

ng of anather, who firſt Afaults 


ne his own 


1 
—— of the Pet, In- 
may ferve afterwards for Evidence in the Action of Treſ- 
the ſame Aſſault and Battery. [See of a Confeſicn under 
the Behaviour of 4 Criminal on his Arraignment, Book 4. 


Fuſtify the Beating of another who Aſſaults his Wife, 
ather or Mother, or his Child or Servant; and fo on the Contra 


Father, Mother, Child, Servant may Juſbfy a Beating 
that are fo nearly Related to them My Fe Alſo 
doth allow a Man to beat another in the neceſſary De- 
his Goods; but If he kills Him, It is Felony. Thus one 
her in Defence of his Poſſeſſion of his Eifate, if upon 2 
pretends to Aſſault or Beat him. Thoſe that Have a 
Natural or vil Authority over others may Chaſtiſe them for their 
Offences. And therefore a Husband may correct his Wife, a Parent 
may Juſtifj — 2 Ts Les within Age wich Moderation; 
——_  __ 33 H. 8. chap. 12] A 

his Servant, His unrul Pri- 
is Arreſt, So one ma 
1 


Urt. | | 
= = oor by ing, or otherwiſe, 
him that Cv 


4. chap. 6. For the Penalty for Aſſaulting of a Servant 

9 The 11 H. 6. chap. 11. For 
any that come 
King's Council, The 9 Aw. chap. 16. Con- 
Privy cg gat in the Execution of his Office. 
9 a Gp. bh . or challenging to Fight 

pon Acour of Moncy won by ba, 6 Georg. 1. chap. 21. f. 24. 

For the Puniſhment of Aſſaulting beating 2 an Officer of 
the Cuſtoms in the Execution of his Office Oc. 6 Georg. 1. chap. 23. 
F. 11. For Aſſaulting any Perſon in the Streets „ WD in 
tent to Tear his Cloaths, Go. 

Aſﬀandt and are often confounded, in Law Diſtinct 
Offences; for in Treſpaſs for Aſſault and Battery, may be found 
n [ See of Maybem, 
chap. 1. ante 


| By the 5 & 6 EKA. 6. chaps 4 Nr fol of 


gh 
r And the Record 


m with Rods to 


— == — pe _— ERP + ee — wv * 3 OG — * — 4” G4 aa «> + — —ä—ß ——— 2 = — 
f * > s s 4 Y 1% * % q | 
i, . - * 
* ** —— - — Ga n ; 


2 Te La Wi 
ment of REES EEE E 2 


Ex communicate ipſo facto. 


* Church-wardens, &. who whip or ſtrike Boys for playing in the * :Saund.1;, 
Church, or pull off the Hats of Thoſe who fit there with their Hars *%,, 8 
on, or gently lay their Hands on one that is Excommunicated, to Turn 
fn 
1 (from Afray« , to Terify) is a Fighting of Two or 1 
"Terror of the s Subjects. There muſt be a Stroke > 
_— or a Weapon Drawn. If the Stroke is offer Janes BY cu, 
Side only, MWM ou of the Phooing of Any, it is an Af- 36. 
fault, tho' Aſſault and Affray are ſometimes Confounded. 

A Menace to Beat or Kill is no Affray. To Challenge Another 
Either Word or Letter to Fight a Duel, or to be a Meſſenger of 
ſuch a is an High Offence, and the Combat, though no 
Blood is Drawn, is an Affray. Any Private Perſon who fees others 
Fi — can. them ill the Heat is Over, and Deliver 
Them to the Conſtable and the Law doth encourage Him to it. 


And if ny He is allow d His Re- 
— Nl 


I or. Women Children under the Age * 3 lng. 62. 
of teen Years without Cake of their Pare, SO. Publick 
Peace. Therefore, 


the 4 & 5 Ph. & M. chap. 8. None ſhall * os Canſe 1 to. 
be Taken away, any Maid or Woman Child unmarried woithin the Age A 
| " 

& 


appointed 
11 Will or 
5 . 
. 
Offender ſhall ſuffer Five * Inpriſon- 


above the twelve N OO" 
yy fs Har ; The next of E of 
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ſuch Aſſent or A 


. enjoy all fuch Lands, Kc. 2 faid "FR 
ow | Child had in P oy | 


Reverfion or Remainder, at the Time of the Aſ- 
i ſent, —_ A Woman Child. 
F Provided this Act ſball not be Prejudicial to any Cuſtom concerning Or- 


phans in London or other City, &c. 
It is 98191 the Maid ſhould rer 


"of Women e 


2 
* 


& W. 3. chap. 7. If « Maſter « Merchont-Sh 
9 12 Pp. *. 5 


Abroad Force 

See 4 Georg. 1. 

tract, Oc. 

6. A Forcible * Entry is, when One or more Perſons furniſhed 
with unuſual Weapons do violently enter the Houſe or Land of 
another, or do uſe iolent and Threatning Words to the Terror of 
another, and by that Means gain the Poſſeſſion; or if 

1 5. and then Forcibly put another out of His Poſ- | 

A Forcible * Detainer is when One or More have Enter'd 

and kts os ies with on we Aon. os wean 


or with Threatnings to Defend it, Gr. 

This was at Common Law where one had a Title, and 
— was Lawful. But now This is made an Offence by Statutes, 
For, N 


1 
Hp 


P the 
Dan Nene 


Ch 5 Laws of England. * 4a 


th. 


neither of theſe Statutes extended „ Theſe that enter'd 
Detained with Force, nor gave any Remedy if the 
made the Entry with Force, Removed before the Co- 
[| nor did they give the Juſtices any Power to 
Party ejected; nor ordain'd any Penalty againſt the She- 


_—_— of the Juſtices in the Execution 


By the 8 H. 6. chap. 9. Upon Complaint made to the Fuſtices, or One 

„4 of a Forcible Fur or 2 by the Party grieved, They or 

F Them ſhall cauſe the Statute of the 15 Rich. 2. chap. 2. to be 
duly Executed at the Oe of the Party grieved. 

Aud when Complaint is made of any fuch or Detainer to am 
ice or Fuſtices, He or They, by Warrant or Precept, ſhall Com- 
— hs iff 19 Summon 4 ſufficient to enquire of the Force 
| Committed. And upon Force found, The Fuſlice 42 ſhall canſe 

the Lands, Sc. to be Re-ſeiſed, ſhall put the Party Difſeiſed 
in Poſſeſſion, in the Abſence as well as Preſence of the Party Offend- 
ing. 


28 


© The Juſtices are to Reſtore the Poſſeſſion, and not to enquire into Dult. ch. 


the Title of either of the Parties. 132. P. 312. 


e any, where They 
1 


Provided that this Statute ſhall not E 
er Their Anceſtors have continued their 
| Three Tears. 


2 


a But if the Diſteiſer within the Three Years makes Lawful Claim, Ac. 39. 
This is an Interruption of His Poſſeſſſun. 


By the 31 Eliz. chap. 11. There ſhall be no Reſtitution upon an In- 
dictment f Forcible | Exe or Forcible Detainer, where the Defendant 
bath been in quiet P offion for Three whole Tears together next he 
fore the Day of fuch Indifiment ſo found, and His 1 
Ended ;, which the Party Indifted te Rk for ſtay of Reſtitution ;, 
ond Reflitution i 1 fog till that tried, if the other will Traverſe 


. or Detainer, A 
give Reſtitution of 
By Elegit, — ® are or Staple, 
9 as well as ** that claim Freebold or 


ſion to Tenants for Tears, 
Ev 


* compleat Remedy is given againſt Thoſe who Enter Date. ch. 
Knol peaceably, againft Thoſe who 5 P. 29 
hold out with Force, -and — 5 


— n 


Pariſh-Chu 


T 


ch, or 
V; Land Removendd. [See 


o remove a Force out of a 


8 F. N. B. 54, 


$5- 


by a Writ s De 


chap. 4. 


4. 


There is another 


of Writs, Book 


. 


is a Force ned in Law, as in every Treſpaſs, F3 & 4r- 


2 


f 


I 


be 


412275 


Te rH. 


13 


115 


E N 


1 


22 


THE 


8.8. 


1 


11 


th +: 


1 


ELLE 


1 194: | 


11 


4717 


15 


1231 


(118; 


'S 


i 


1 


ml 


. 3 Inft. 9, 10. 


1123 


il 5 


Dult. ch. 
136, 138. 


P- 321, 322, 
323: 334+ 


1425 
1 


Hf 


— their Pre- 


=_— 1 

: 111 LS. 14275 23 2 «y 
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17 IF} 15 . 11 

24. at FEI 2 5 | 
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a lt Ugak Þr 
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F Ir Jew 23 Fee l 11 41. Haha Ps 110 


Governours have Countenanced 2 


—— 


439 


ä 
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* 4 Inſt. 160. 


3 Inſt. 162. 


5 * Terms of 
| the Law, v 
Libel. 

5 Rep. 125. 


| 253. 
| | Hard. 470. 


dants with 


[See the 13 Car. 2. chap. 5. An AR againft Tumuls and Diſorders 
upon e of preparing or preſenting publick Petition, Oc. to His 
_y or the Parliament. ] 

1. chap. 5. is a more ſevere Statute againſt Rioters, 
if they == CRT of Twelve, ad; judging them to be Felon: 
widen Clergy. But that Statute being wholly in in the Affirmative docs 
ne RESTS: any ay; oy bag ap + eſling of a Riot by Common 
Law or by Statute. 1 Georg. 1. chap. 5. and Of Felonies by 
Rioters, chap. 1. ante. And See the 1 Georg. 1. chap. 28. For 3 
ing Diſturbances by Seamen and others. ] 

10. Riding or Going Arm'd with dangerous and unufual Weapons to 
the Terror of the People, ER — HE and Prohi- 
bited by Starre. | 


By the Statute of 3 None ſball 
come with Force and Arms befor the King's Fuſtices, or other of the King's 
Miniſters, doing Their Office, or Executing His Commands; nor Go or 
Ride Arm'd by Night or Day in Aﬀray of the People in any other Place, 
222 Re ann, and offer vine ne at the King" 
Pleaſure. 

e/tices of the Peace, &c. have Power to put this AF. in Execntion. 
And the Fuſtices of Aer hav Powe — 


their Duty. 
[See the 25 Ed. 3. chap. 2. 7 Rich. 2. EY 13. 20 Rich, 2. chap. 1 1. 


: By the laſt of which Ads a Fine is added to the other Penalties, * 
ding or Going Arm d, rng G.] 


. Theſe Statutes are ſeldom put in 
No Perſon can cxegle the — fuch Armour in Publick, b 
Alledging that He wears it for His Safety againſt an Aſſault, * 


One has Threatned. But He may Aſſemble His Friends. x and Arm 


Them againft Thoſe that Threaten to do Him Violence in His Houſe, 
as before Obſerved, Men may uſe Common Arms according 
their Quality, and according to the Faſhion, and have fuch Atten- 

hed > a to their Characters. And 
Men may Arm Themſelves to take Felons, Suppreſs 


OE OY POT OS 0% © OE the Statute of Nor- 


* 
11. * A Libel (Libellus Fomoſus) is a Malicious Defamation of any 
* Perſon either in Printing or Writing, Signs or Pictures, to 
Aſperſe the of One that is Alive, or the Memory of One 
that is Dead. If it is made againſt a Private Man, it may Excite the 
Libelled, or His Friends, to Revenge, and be the Cauſe of Blood- 


ſheddi If it be againſt a Magiſtrate, it is not only a Breach of the 
Peace, but a Scandal to the Government. A Libel is tho 
2 Private Man or is Dead at the Time of the Libel ; 


for others of the ſame Family are alſo prov oked to a Breach of the 
Peace; and in the Cafe of 2 Magiſtrate deceaſed, the Government is 
alſo traduced, which never Dieth. It is not material whether the 


| z Rep. 125. Maiter of the Libel be* True or Falſe, if the Proſecution is by Infor- 


mation or Indictment. 222K 
that it is True. F 1 


eee 
5 — 2 


= 


E 7 — = 


Printing or Writing may be Libellous, though the Scandal is not 
in direct Terms, but obliquely or ironically; © or tho there * Hob. 2:5. 
two Letters of the Name Expreſs d; or the firſt and laſt Tun . Cl. 
Name; if the Jury will underſtand it to point at a par- 


ing in a Courſe of Dyer 285. 


4 Rep. 14. 15 


BP 


mag E g 


. 


: 
& 


7 


: 


5 
= 
L 


_— bliſh 9 
puniſhable ; the pr 
vate Intereſt, 
To fend an Abuſive * Letter — 
3 to the Diſturbance of the Hob. 6, 215, 
5 ill lie becauſe it is no Publication. To Scatter 1 Kev. 139. 
and if | . 4 . ” 


may be i Sigur and Pictures, as well as by Print 5 Rep. 125. 
. — aorqbi' wh or to paint it u 


paint 
with Aſſes Ears, &c. is very provoking, and direct ſtirring up a Quar- 


2 8 and Impriſonment. ries cho Dome concer- 
89 Perſons pretend Extraordinary = 3 lad. 128, 


from God) 


where 
aud Tf 


— — 9 r e . 
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Judgments, a 
Law as Impoſtures. Predictions, either of the Time of the End of the 


i Thin wid tngatien 


at Common 


World, or that it is at Hand, or not Lawful. 


the 5 Eliz. chap. 15. None ſball publiſh or Phataſticai 
or Falſe Prophecy, with an Intent to 2 TL 
for the firſt Offence, and a Tear's - And for the Second Of 
fence, To — — —— Neal and Perſonal, and to 


_ 
3 
Theſe are the Chief Offences againſt the Publick Peace. But to this 


Head all kind of Miſdemeanors and Treſpaſſes Vi & Amis, may be re- 
fer d; which are innumerable. 


The ebase. is to 


s of Corn, Wood, 4 

1. n N 
the Principal or Thing Lent, Enacted only in ( tion of the 
| Loan of it, or for the Forbearance of the Demand of it. © way be of 
Money, Wares, &c. 
— Uſury was againſt the Common Law, and puniſhable by it. [See 
Exod. xxti. v. 25. Levit. xxv. v. 36, LE 10 
Pſal. xv.] But now it is permitted by Statut * 


By the 12 Ann. chap. 16. No Perſon after the 29th of Septe in 
the Tear 1714, ſhall take Direfily or Indireftly the Jae of any bib 
ney, Wares, &c. above the Value of Five Pounds for the Forbearance of a 
Hundred Pounds for @ Tear, and ſo after that Rate for a Greater or Leſſer 
Sum, or for a Shorter or a Longer Time; in pain that all Bonds and 
Contratts to the Contrary ſhall be void; and the Receiver to Forfeit for 


2 Offence the Treble Value of the Money, Wares, &c. fo Lent 


— Every de — Ine Taking 
col. for 4 Tear, and ſo Rateably; or above 


js ill, & 4 jor 201. for every 
| and ffs beyonce for lf > 


n of &, [See the old Starures concerning Ufury, 
2 13 Ekz. chap. 8. 21 Fac. 1. chap. 17. 12 Car. 2. chap. 
And fee 1 Fac. 1. chap. 21. Act againſt Pawn-Brokers, 8 & 9 
VV. 3. chaps 32. To ſtrain the Number and ill Packer of Brokers 
and Stock-Jobbers.] 


for Precuration aboue Foe 


SS 
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Laws of - 


by * 3 Inſt. 196. | 


Geeſe, 


Capons, 


or Ob- 


Butter, 


35 


5 


It their Wooll, or 
) is Deſcribed by the » ; indl. 193. 


. C 1 . 18 Fi 
prejudicial 
Huckſtry 


Calves, Swine, 


Gran, Wine, 


any 
Lambc, 
K k k 


ice of our Native 
are 
chap. 14. 4 Regrating is 4 


Fair or Market 
Tallow, Sheep, 


17715 
1123 


By the 5 & 6 Ed. 6. 
22 
Candles 


able. For all Anemya of * 
3. ? ing atement, 


2141 


< «i 


al 15 OH! 


—_— 


* 3Cra 231. 


Book HI. 
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Gain, this Chickens, Bi r 
ſoever brought to @ Fair or ' 70 be Sold there, and a Selling of the 
ſame again in the ſame Fair or Market or Place, in ſome other Fair or Mar- 
ket within Four Miles. 


By Regrating, the Goods are made Dearer for every Seller will gain 
* 3 Int. 195. ſomething. 
4 * An Ingroſſng, (from Groſſe, Great or Whole) s allo Dea 
bed by the AQ. For, 
is 4 Getting i 


By the 5 & 6 Ed. 6. chap. 14. Au Ingrofling 
's Poſſeſſion By Buying, Contract or * Cerber Than 
Grant or Leaſe of Land or Tithes) Any 7 
or other Grain, (I 
in bis own Houſe) Butter, Cheeſe, Fiſh, or other Dead Viflual what: 
333 and Common uſe) with Intent to ſell them 


r . 152. | 3 * 
i 214. 
3 Cro. 231. Sell it, or to make 4 


: - — into 29 | 


1 231. 


3 x36 the Realm 


Fefe all his 
at the ws 


The Forfeitures are to the King's Uſe only, If chive ave no Infrrmers; 
otherwiſe a Moiety to the King and a Motety to the Informer. 8 


The be within 7 Tears the 
N 


[See the 1 V. G.. M. Parl. 1. Seff. 1. chap. 12. An Ad to Encou- 
zage the Exportanon of Corn.] 


This 4 (viz. of the 5 & 6 Ed. 6. * 
of Ay fb e N 


2 England 


bolder or Victualler, Foreſtalling Ting coming Ther 
Frades 255 tal, Cur Fell) for - Prices 
Or the Taking of any of the Things Above-mention'd Reſerv'd upon 4 


Or the 'd or Salted 

Farflll) 21K — 8 n 
any Badger, Lader, Kidder, or Carrier Affign'd to that Office by 

Thee Feflices of the Peace — 


within one Month after He 
by Tivee , Dying and 
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Or to a Common Drover 
Selling Cattle, Sic. 


| [See the 5 Eliz. chap. 12. An Act T. of Corn and 
e . 2 1% 4+ 
20, 21 


Or the e nad fir ay Town Corporate, Ship, Caſtle, 
Fort, Sc. 8 


[See the 23 Elz. 5 25 H. 8. chap. 2. How and by whom the 
Prices of Vieuals ſhall be Aſſeſſed. 5 El. chap. 5. Concerning Sea- 


Fiſh, Wine, Oil, Sugar, Salt, Gr. 13 Eliz. chap. 25. nos mn, uf 
reign Victuals. 31 Els. chap. 5. 2 . 1. N Concerning 
ders in Butter and Cheeſe. 1 V. & M 9 chap. 22. For the Ex- 
. l baren of Br 4 W.& M. chap. 8. For 
4 9 & 10 wo 


cbap. 6. For Licenfir 


ny, "OR king Uſe of an unlawful Monopoly is puniſhable 
at Common Law, mh eek And 2 47,60 


3 Inſt. 181. 
dhe 21 Jac 1. chap. 3. All Perſons are made wncapable to baue or . 


7 


in Ure any „Gram, Licence, &c. And any Perſon Giieved *: Rep. 53» 
3 and Diſtur 4 
and Double J. 214. 

This Statute 
the ſole making > +; Taft, 184 
being not contrary to I z nor 
to Grants heretofore ; mor to any 
Warrant or Privy Se e Fuſlices of 
the K. B. or „ Juliet, &c. 
75 ; * - 205 10 any 
concerning 
or Fellow- 


di 
15 
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= Salt-Petre or Gunporeder, a Shot FFI nor 
ay Cine of ay Offir ww & Hig; r 


Newcaſtle concerning Sea-Coals , nor to Licencing of Taverns, fo 
King Receives the Benefit; nor to Commiſſions concerning Allom or Allom- 
Mines, &c. [See this Act explain'd 3 Inf. 182, &c. and ſee the 16 Car. 
1. chap. 21.] 

z ml. 182, All Matters of this Nature ought to be tried at Common Law on- 

183. wo and not at the Council-Table, G. 

Finch Book 

3. chap. 2. 

p. 188. 


2 Cro. 497, ſome — my of His known Rig, 
_ A mere Lye 1s not 

3 Cro. 235. 

2 Roll. Abr. Fraud, or Cheating, is Fine and ——— and ſometimes Pil- 


73. lory, as for Cheaing with Falſe Dice, &c. [See 16 Car. 2. chap. 7. 
9 Ann, chap. 14. Of Gameſters and Gaming,] 


Deceit and Cofinage may be Committed by One or More ; but 


int. 357- m Covin is a Secret Aſſent determined in the Heart, of Two at leaſt, to 
122 Defraud and Prejudice another. 


The Kinds of Frauds and Deceits of Tradeſmen and Others are 
Infinite ; but many. of Them are Refined and unſtable by Si 
tutes, efore there are Statutes the Frauds of Ale- 


318 there the Statute muſt be purſued, 
and the Offender puniſhed oply the Statute. 
[See the 6 Georg. 1. chap. 21. For Prev Frauds and Abuſes in 


che Publick Revenues of Exciſe, Cuſtoms, Stamp-Duties, Poſt- Office 


and Houſe Money. 

Tale Ways of Deceir and Cofinage, Frauds by Falſe 
| Weights and Meaſures are moſt Common; A Crying Sin, and a Shame 
to a Chriſtian Nation. Therefore 1 tall erte a little upon that 
Head, and Touch ypen the Statutes hem. Beſides, The 
4 abou Mete and Meature » very Curious, and of Great 


Ch. 3. Laws of England. . 


te Sunderd in the Exchequer. [See the 17 Car. 1. chap. 19. in- 
Pa and Town, ſhall 


the 8 H. 6. chap. 5. Every 
wy a A Ka Ss eights Sealed, ac- 
cording to the Standard in the upon the Common G, 
and in the of the Head Officer ; e 
fab Deant þ forfeit 10 L. 4 Borough 3 L. and every other owr: 


ay] H. 6. chap. 8. In every yp Spy 
ſhall be 4à Common Buſhel ſeaPd ace 
r 1 


| cy Statute of the 8 H. 6. _— is Specified for a Common Ba- 
h E. 


— any other Place — « Buſhel that i wor 


HS nf Bow 
and alſo ſet 4 Fine of 6 s. 9 d. payable 
Offence, for the Second 13 8. 1445 
the Offender to the Pil 
And Two Fuſlices af the the Peace, 
Hier nd Dee e Ae, of I 7 


7 


: 
: 


* 


the 16 Car. 1. 
and Med _ = 22 250 


f 
5 


Ha 


V 
: 
Si 


ITY 
oF: 


8 

; 

8 | 
5 


l 


Priſon Ti * 
Ay the 25 Car. 2. chap. 8. Water-Meafure, 4 
dam or Lg | is Declared to 


1. 


bi; 


If 


an — 7 the | Book u. 


" Dalt. cha p. 
n p-. 245. 


et 5 
Fer, bath the Toll, eee _ BO, 

to provide one Meaſure of Braſs, and chain it in the Public Mar ke 

Place, on Penalty of Five Pounds. 


ables Search and Examine other Meaſures, &c. 

* the Offender at the next Seſſi An + 

By the 22 & 23 Nr __ 12. They that Sell or Buy Corn or Salt 
de — Mea . d 44 — or in other Manner than by t 
22 Car, 2. cha ſhall Fare eit, 2 . the Penalty of 
Corn or Salt, or "ho Flue thee to r 
to lie upon the Perſon Accuſed b 7% ber of One Witneſs that 
ſume according to This or the — or 1 to n as 2 
ſcid Former Ad i is Directed. 


| [See the 1 An chap. 15. (  Water-Meaſure. 3 & 6W. 
A. chap. 7. 9 & 8 Cc. — toe Mot 
of Salt. 2 V. & M. Seff. 2. chap. 14. Concerning the Meaſure of 


the 
1 The Prof 


Vine and Other Liquors. 11 V. 3. chap. 15 Concerning the Mea- 
fure of Ale and Beer nn chap. 18. 1 . bo 


25. Concerning the Aſſiſe of Bread. 7 E4.6. 
chap. 7. 43 14. Concerning the Aſſiſe of Fuel. 9 Ann. 
chap. 15. 10 Ann. 6. Concerning the Aſſiſe of Billet, Os: the 
the Meaſure of other Things, See Dalton and Nelſon, Tit. Weights and 


. 

the Statute of Charta, &c. There ave 
„Jes Kinds of Wars uſed. in Engle ad Bach warremmble by 
Cuſtom, (via.) Troy Weight and Averdupois. Troy Weight contains 
12 Ounces to the Pound, mod yy fu Bon mg» ogg na 
Silver, Ar Precious Stones, Silks, Electuaries, Wheat and Grain, 
and all ] See the 51 H. 3. 31 Ed. 1. 12 H. 7. chap. J. 
pois, To have Weight) hath 16 Ounces to the 


chap. 26. 5 Georg. 1. c 


e — 2 l Weight, Fifty Six 
Pounds make Half a Hundred, and Twenty Eight Pounds make a 
Quarter. „ And fo in many Places and Counties there are diffe- 
rent Meaſures of Corn and Grain; and the Buſhel in One Place is lar- 
ger than in Another, 1 cannot well account for the Lawfulnels of it, 
ſince Cuſtom or is not allow'd to be good 
tute. But it is generally practis d without Reſtraint. F 
the Statutes before-mentioned, You may infer, that We have 
ferent Meaſures, (via.) One for Wine, One for Ale and Beer, 
Corn. In London there is a Difference betwixt Ale and Beer Meaſure. 
The Prniſbment for ing by Falſe Weights and Meaſures may 
be by Fine, Oc. upon Indictmer — CEOS 
2 


Ch. 3. ' Laws of England. 


8 


— 
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appointed ——— becauſe it a One 
Common Law. [See of The Clerk of the Marker, Book 1. chap. 7. 
And fee Of Afions on the Caſe, Book 4. chap. 4-] 


7. Deſt ing the Game is an Offence e. 28 it pro- 


motes Ilench in the Ordinary Sort of People, taking them away from 
Their Proper Profeſſions and Callings. 


By the 1 Jac. 1. chap. 17. Every Perſon Cunuicted by Two Witneſſes 
hon Oath before Two or Move Fuſtices of the Peace to Have Kill d or Ta- 
ken any Pheaſant, Partridge, Pidgeon, Duck, Heron, Hare, or other 
Game, SC. ſhall be committed to Priſon without Bail, unleſs He ammedi- 
ately Pays to the Uſe of the Poor where the Offence wat committed, or He 
was Apprebended, 20 8. for Every Fowl, Hare or Egg ſo taken and De- 
ſlroge: &c. [See the 7 Fac. 1. chap. 11.] 

Jiu the 22 & 23 Car. 2. chap. 25. Lords of Manors, or other Roy- 
alties, not under the Degree of an , 
Hands and Seals Authorize to ſei Joe Gums, ee 

5 _ Fa taking of the Game. And ſuch Game-keeper other 

ER” of Peace ſea ſearch the Honſs of erfons ſuſpetlcd 

8, or gs and ſeiſe them m to the Uſe of 

25 of the Aale, or Deſtroy 


Paſte tar the an Eſtate 4 in thin Oun or The 
PE 23 br Life, or aſe for Ninety Nine 
Tears 3 — N the Son and Heir of an Eſquire 
at Leaſt, or Owners and ; of Fore, Chaſes, Parks, or Warrens, 


Kc.) are Declared to be OI Dogs, 
erſons ſhall unlawfully 
in any 


be conviied 2 
I where the Offence 
12 


mes, &c. 
aN 4 W. & M 10 If 
Courſe, Hunt, Take in Tojls, Hl Wound or 2 

Foreſt, Chaſe Purlieu, ane, Mood, Park, Sc. without the 


of the Owner, or be Aidi 25 Ty 
or the Oath of One RS 725 75 4 Fuſlice 
ſhall be committed, or 
after the Offence done, K. hell fr 42 for 
9 talen or 
and in ae, 


fre a Fuſtice a 
25 72 47 


1 
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| Oath. 


fon chiefly Intruſted, &c. and of Deſtroying Pales, Walls of an 
allo the 5 — 1. chap. 28. concerning * 
-Stealers convicted upon Indictment before Juſtices of 
Gaol-Delivery, for Entring any Park, Paddock or other Incloſed Ground, 
where Deer are uſually and wilfully wounding or Killing any Red 
Deer there, C. 


the 4&5 W. & M. chap. 23. Conſtables, &c. by a Fuſtice oi 

N Varrant, may and are Required to Enter and As — 

of ſuſpected Perſons not qualified, and if Any Game ſhall be found 
there, The Offender ſhall be carried before a Fuſtice of Peace, and J 
He do not give @ Good Account How he came thereby, He ſhall 
convifled of ſuch Offence by the ſaid Fuſtice, and forfeis for ever, 
Hare, Partridge, &c. or other Game, not under 5 8. nor above 20 8. 
the One Maiety to the Informer, the other to the Poor of the Pariſh where, 
&c. and to be levied by Diſtreſs and Sale of Goods ;, and for want of Di- 
ſtreſi to be Committed to the Houſe of Correftion for any Time not exceed- 
ing 4 Month, nor leſs than Ten Days, there to be whip'd and kept to 
Labour 


If any Perſon not Qualified by Law do keep or Uſe any Bows 
| Greybounds, Setting Dogs, Lirchers, Ferrets, Hays, Nets, Tunnels, 
Low-Bells, Hare Pipes, Snares or other Inſtruments for Deſirnftion 
of the Game, and ſhall be convicted as aforeſaid, He ſhall be Subjef 
to the Pains and Penalties aforeſaid. | See the 5 Ann. chap. 14. 
7517 erſont whatſoever ſhall keep any Net, Angle or other En- 


2 


Bool 2. chap. 2. 


No Certiorari ſhall be allow d to Remove any Conviflion or other 
Proceedings ern! Matter in this ii, winleſs be Party 
gol. 
Con- 


concerning any 

convicted ſhall become Bound to the Proſecutor in the Sum of 

with Sureties to pay to the Proſecutor, within a Month after 
viclion confirmed, full Cofls and Charges to be aſcertained upon 


Perſons Praſecuted for any Thing Done in purſuance this Af, 
228 the General Iſſue, &c. and the Difondents A Recover 
Treble Coſts. 


By the 5 Ann. Sel. 2. chap. 14. If aw Higler, Chapman, Carrier, 


» Viflualler or Alebouſe-keeper Have in their Cuſtody any 
Pheaſine, Partridge, Hare, Moor Grouſe 


3 — 


Thres Monchs for the foſt Oo i or Hy . 


Ok er the Offence. 


The Convidlion is to be within Three Months 
No Certiorari zs to be allow'd to remove the Proceedings, une. wnleſs the Of- 
fender ſhall be bound to ne. with ſufficient 
Security, on Condition to pay the Proſecutor within 1 s 
ter Convittion confirmed, or Procedendo g prod COP s 
Any Perſon that ſhall Deſtroy, a 
within Three Months make Diſcovery of any Higler, &c. ſo as to be con- 
victed of the Offence, The _— ſhall be diſcharged of the ſaid Penal- 


ties, ——_— on halter 8 . 
on 3 7 mu 7 
N, . e Comrileg by 1 gp 


to Deſtrey the Game, and 
Peace, where the Offence is pen Ee ſhall forfeit 5 1. one Half t6 
the Informer, the other to the Poor " the P „ to be levied by Di- 
ſtreſs, &c. and for want thereof to ſent to the Houſe of Correftion 


for Three Months for the Firft Offence, and Four Months for every other 


Offence. 
Fuſticen and Lords of Manors within their Aiieive Liberties 
nay take any Pheaſant, &c. from Higlers or Perſons not Qua- 


lified, and may tate away Dogs, Nets, and Engines to their own 


L. | 

oY And fuch Lords of Manors may by Writing under their Hand and Seal 
Inpower Their Game- Keepers to E any Game, But if They Sell or 
Diſpoſe thereof without Conſent of Their Lord, and ſhall be Conviet, 
—_— of ſuch Lord, upon Oath before a Fuſlice of Peace, Thy 

hal Get to the Hee of cles for bree Months to be keys 
to Hard Labour. 
the 9 Ann. chap. 25. The Seatute of the 5 Ann. chaps 14. is 
Fo ; 

Ih Lond a Manor appoint more than. One Game-keeper 
0 = Al the Game. His Name muſt be 
— the Clerk of the = not Enter d or not | Qualify'd 

ow abu own a = i 
11 e 710 
ſhall Sell or Expoſe to Sale any ng Kok &c. He or They ſhall in- 
cur ſuch Forfeitures as are inflicted by 5 Ann. on Higlers, Carriers, &c. 
for kr rand, 99 — to be recovered as by 
that 
| Pheaſant, &c. ſhall be found in the Poſſeſſion any Perſon, 
EDIT D of 07 Porn 

to Sale, unleſs He was Entitled thereunto by ſome 
Fate Graf 


Deftrojing fuch Game in the Night-Time bath the like For. 


Nu. 
Nr Water-Fowl, betwixt the 1 and 
the 1/t bs or banks & of Jy the 
Oath of One Witneſs 4 Fuſtice of Peace; one Moiety to the 
Informer, the other to_the Poor of the Pariſh, to be levied by . 

K 2 . 
ion 


aid, e 
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— 


rection for 
to be * 


any Time not 


leſs than there 
72 and kept — E Pa Pg 
„ the — 5 T Manur appoint 
I, 11 4 
TT to he a OL oh Power to % or take — Pes. 
ſant, Partridge, &c. unleſs ſuch Perſon is Qualified according to Lare, 
or be truly 4 Servant to ſuch Lord, or be i employ'd to kill the 
the te Gone for the ſole Uſe of fixh Lord: And no Lord ſhall Autho- 
| nor qualified rr any Engine 


4 Servant, or not immediately 


by wet on} he the Game as afere- 
ation Granted to Him, when not 
incur ſuch Fog mas as ave infled by the 5 Ann. chap. 14. 
— LX _ 


g the Forfeiture of 10 1. for wing 
and Killing or Taking away 
or T 1 in the Snow. 


Pheaſants w_— TO the 


"T7 10. 
24 Eliz. chap. 20. For Killing 


Night; and the Forfeiture of 404. for Hunting with Spaniel n 


Standing Corn. 
8. Concerning the Deftru&ion ion of Corn, Wood, c. 


By the 43 Eliz. chap. 7. If any ſhall be convicted by bis own Con- | 
feſſion, or one Witneſs upon Oath, before one Fuſtice of Peace, to haue 
away any Grain , or Fruit- trees; Robb'd any Or- 
chard or Garden, broken any Hedges, Pales or other Fences, [See 5 Georg. I. 
ap 121.08 PER PROD ig, r 
27 ell n 


- «py Sq 1. Perſon Deſtroy or 

A — a Re act foul Derg 5 
the Inbabitants of the Pariſh, to be levied 
Ages and Ditches 4 wh And any Two 
ſhall commit the Offender to the Houſe of Cor- 
TOR 7 To Explain and Amend the 


[See Of Common of Paſture, Book 2. chap. 2. and of Arſon, Book 3. 


againſt the Health and Ezſe of the 
People which 1 (from Nuure, To Han) of > 


Laus of England. 


” ** 


is Neighbour ; or maketh Annoyances ——— 
Hedges, Gates, Dunghils, Pales, Ditches, Carrion, 
beer) Non dag their Right Courſe, Strait- 
and ſometimes a Nuſance may be commited by 
which the Common Good Requires, or by 


Common, or Private. Publick againſt * : Ind. 46. 
; Common againſt all that paſs that way ; Private, 
articular Perſon, as to His Houſe, Mill, Oc. But Nuſances 
Lr Com- 


443 


— 


e 
the ht 


the 


Every Man muſt have Light a 
Lime-kiln is built ſo near to me that 


vided an apt Remedy in the Turn er Leet. 
_ cular — 
made Orerthwart the Way, Oc. he may have an 

e u > Conan Vet 


* Ifbnitum in jure Reprohatur.. 2 Inſt. 349, 597. 4 Inſt. 115. 7 Rep. 45- 
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a Gun Bald Colm — 2 Common Nuſance, 


and 15 puniſhable Ducking-Stool. 
12 are pe» by Statutes; as Nuſances in 
Highways, by Diſorderly Alehouſes, 2 Fireworks, Unwarrantable 


Undertakers — Subſcriptions, &c . * 

1. np by 22 

[See the utes concerning Highways, Book 1. chap. 7. Tit. Survey- 
ors of Highways. 
Maj Fond ng Poon Deen 
146. uſually and know es, and 
_ a. ally od ooo Hh ent Diſorders in His Houſe, or where 
25 One ſets up a New Inn or an where there is no Occaſion for 


one, or in an Improper or Blind Place in a Town, or remote from 
Town. 3232020 Hd 
diced and Fined. 
It is not fit that Bailiffs or ſhould be allow'd to keep ſuch 
Houſes. Smit dam bo. 
s Rep. 32. The True Uſe of Inns and Alehouſes is for and Rehef 
2 Rep. 87. of Travellers, [See 1 Fac. 1. chap. 9.] — 2 8 — 
wit 7 or Alchouſe-keeper Refuſes to Lodge a Traveller, or to find Him 
9 Victuals for His Money, He may be Indicted, or the Party may have 
an Action of the Caſe againſt Him. 
E P. C. At Common Law it was lawful for : 
| without Licenſe, To Receive Travellers. 


34 EET EIS $ 
lawful T But for Diſorders in the Houſe, an Inn may be ſup- 
preſſed as well as a Common Alchouſe. 

Concerning Bur- kechers, See 21 Fac. 1. chap. 21. and for Licen- 
ling of Alehoſes, See the r 


© 2 3 Abr. 


Dan. ch. 7. 
P. 33. 


For Puniſhment of of Diſorders in Inns and See 1 Fac. 1. 
9. 4 13 72 . * chap. 7. 
I 5 bo 6 3. D 
. 3. Greg 
dat 74% Stealers of 


Therefore, 


By the 31 Ee ge Bel Cm lla 
for Habit ation, unleſi He lay to it Four Acres of Freebold 

i renn in Pain to ft 44q4 + 
7 Converſion, and 405. « b ſo long as He conti- 


* Any Cotiage ſhall fafſer Any Inaates, or 
| 12 the Lord 
the Leet 10 8. * „ 


14 


* | 


q 
} * 
' 13 i "mA 
s. of Eng } 
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til. 1 


* 


— 


that a Cottage (Sar. Cute) is a litele Houſe 


— 
- 


ing to it. 


belong! 


any Land 


E 


1 Bulſt. 50. 
* 2 Inft. 


that are 


* Houſes 
Copy, 


to 
a by 


extend 


nit. 737, 


2 Roll. Abr. 
139+ 


738. 


BOOK 


8 1 


PL. SELL, $ 1 I 


1 3G] 


70 
calł d the - Bubble-A&) 


chap. 18. (commonly « 


Subſcriptions, 


e 
aid to Them, ought not to 


IK . * >; 4 | 4 "=o. 
6, Cc. ] 1 | 4 0 ; 


TT Tl 


be 


: 
11 
17 
: 


| hore, 6 ng the bers 


$ 


holden 

— 1 
1 
within the 


U 


„ &c. are 


. — 
* - * 1 — 1 * * * 4 1 | 4 ; ; | 
g ' 1 * 8 - A Þ +% Id % 4 £ 1 © 5 5 p 
ol Fo : | | : 
= 5 - r 2 8 N DE, - WAS 2 u 
( af | 
oy IS 4 ; l y K | Ds 
' . 1 : * ” + | 
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An Inſtitute of the 


IV. 


Of the Courts of Juſtice or Juriſdiction 


of Courts. 


S 4 i 


CHAP. IL 


2348 


| Ei 


els 
hh 15 i lh | 


1 1 


ont 
10 


22 107 


LH 


21. 20 
I; 
not 


* 


5 


"7 


F Iii 


1 


fr 


. 


118. a. 260. a. 


e 
12441 


upon the 
a Writ 


. and 
or lieth but 
122 T That a Court that is mar of Record cannot 


ahe where it cannot hold Plea of ag 117. b. 
not, 


11 ; 

| 5 \ J * 4. 
1.148 HH [ry LEE 
FEE Rt i 5 alin bl 


380. 


Patriam. 2 Ind. 
1 Inf. 118 a. 


Contra Necordum FVeriſicare 


ue 


da 


laſt. 30% b. N 


fer 


Srgia. 


s Ve 


eritatis & Vi 
ut fe Li 1 


F. 


Retpublice 


ſunt 


Expedit 
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= Some Juriſdiftions are Eeclefaſtical, fome Temporal. Of theſe 
| ſome be Primitive or without Commiſſion, ſome Derivative and De- 
legated by Commiſſion; Some to Enquire, Hear and ſome 
Catal, 
Another. 


In every Court there muſt be a Judge, Plaintiff 2 
dant. She, Connſellors, Regiſters, Attorneys, &c. may be Aſ- 


fiftarits. 
A Judge is a Perſon appointed by Publick Authority with Jr: 


. _ bp Time, Cuſtom, F 
: Roll Abr. Excepted againſt « 
578. brou ght againſt 


Soy 4 
ine, &c. and 


27 Init. 178, » In 1 Cris e — 


186, 187. endant ( Defendens, Rens * 

nnn — be ht. r 

* 2 Inf. 21 q 

422,563,564, 2 S | : 

 Cro. 658. that of a Doctor in the Civil or ' Canon Law. 

1 vocate or Patron of Cauſes, and is ſuppoſed to be 

enc'd in the Law and Practice of the Courts. One Court, (us.) T 

Common Pleas, is ſet apart for Sergeants only to plead; yet they 1 
alſo plead in other Courts. Theſe are made it di 
rected unto Them, commanding Them upon Gre 
upon Them that Degree by a certain Day. if One 
cannot be Fin'd more than once. They thall be implea 


1555 
＋ 8 Ff. 


the Common Pleas, as ſome ſay; en that if They as ford i 
ſued in any Court of Weſtmi ſued in any 
other Court. They may plead their ſued only there. 
{See Their Oath, 2 50 P54] Of thet More, are eſpecial- 
y called the King's Sergeants, to plead for H in all auſes, eſpecial- 
Iy upon Indictments for Treaſon, G. (ee T © Their Oath, 14id; and 
Mot. 1. chap. 29. and for the Expoſition of that Statute, 2 I. 213, 


- 214, 215, Oc. 


1. 


q 48 r A Barrifter (heretofore call'd an Law) 8 2 
2145555 Counſellor Learned in the Law (unfit bing Advice 
Direction in Law) admitted to plead without to 


bred 


take upon Him the Protection and Defence 
mitted to — without Oath. [See 


Derne Pucſa d Ejuſtem Juiſftimis Con e 2 Inf. 73. Noy's 


W oy | 

entia Major is ceſſat Pueſlas Minors. 2 96, 266 Inſt. 7. 9 1 
2 non Hie r & Pars. 1 Inſt. 141. a. L op 
l um e, Trex in Popria Caſs Ibid. 2. Inſt. 103. 8 Rep. 118. 
incumbit Onus Pobandi. 4 Rep. 71. 


Chi L of England. 


— 2 the Priviles: of bers, ſued in i Teen dae. 
in * e 

A Regiſter is he that takes the Minutes and As of the Court, 
and Enters all the Proceedings. He goes under ſeveral Names in 
Courts, as * Preignotary, Proto-Notary, Clerk, Steward, &. Any * Terms of 
Error that appeareth to the Court to be the Clerk's Miſpriſion or me, bare = 
Miſtake, may be amended at any Time. [See the 14 Ed. 3. 12 — 
chap. 6. 4 H. 6. chap. 3. 8 H. 6. chap. 12. 17 Eliz. chap. 7. 28 
5 Georg. 1. chap. 13. 
An Attorney at Law is he that at the Requeſt of Another ſtands * 1 Intl. $1.b, 


in his Stead or Turn to _ his Cauſe for ver His 32 2 — 


e. 1 15 "He that 1 22 by 2 General N to Attorney. 

manage all Affairs or Suits, as the Attorney General of the King; who 1 

is uſually One of the moſt learned of the Barriſters. He and the t. * 

_ Sollicitor Rn are made on Pa ay Patents Quam diu ſe bene Geſſo- 

rint, A Special Attorney is He that is imployed in one or more Cauſes. 

There are alfo at ſeveral Courts Attorneys at Large, and Attorney's 

Special belonging to one Court only. y the Common Law no one 11. K a. 

could appear by Attorney without the King's Writ or Letters Patents; Law, ». At. 

but was forc'd to follow his Suit in "Perſon by Reaſon whereof torney. | 

There were but Few Cauſes in our Courts. But fince ſeveral Na- FEM 00h) 

' Futes have provided That it ſhall be Lawful to appoint an Attorney 

without any ſuch Authority to Enable him. One cannot make an 

— * irrevocably ; for ſuch an Authority 1 1s of — * bhp. 6 82. 
oca 

[See Of nt and 1deot, Book 1. chap. 1. Of a Private N 

Tit. Faß Book 2. chap. 3.] a OT 
[See Weſt 1. chap. 29. For Deceitful Practice. 4 H. 4. chap. 18. 

1142. * eee And the 

18 H. 6. 9. 32 H. 8. chap. 30. 18 Eliz. chap. 14. 4 & 5 

Ann. hn 16. Of Filing Warrants of Attorney. ] 


An Attorney may be compelled to act as one's Attorney. Q 1 Inft.295.2. 


the 3 Jac. 1. chap. 7. An Attorney, Sollicitor or Servant to any, 
thall not be allow'd any Fees laid ont for Council or otherwiſe, unleſs 
He bath Tickets thereof Ie by the Hand of tom Sher Roe fears 
Fees. 
He ſhall alfo Give unto bis Client true Bills of e oh 4 F Stat un- 
der His own Hand, before be can charge bis Clent w the Payment 


ther 
he Delays His Chents Cane for Gain ; or Demands By bis Bill more 
N and The Client ſhall Recover a 


Disburſments, 
His Cofts and Treble Damages; OY Pe 


Diſabled 
Y 127 er 
in be of the fl forfeit 201 to be pu e, the 


King and the Party A [See 


—_— 
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— 


[See the 7& 8 V. 3. chap. 24. An AR requiring Prathifers of ths 
Law to take the Oaths, and to fubſcribe the Declaration therein 
mention'd, under the Penalty and Forfenure, as in the Statute of Præ- 
 munire made the 16 Rich. 2. chap. J.] 
» Ce. 4j. An Attorney may Be a Sollicitor for his Client in other Courts. 
Tro 139, as well as in the Court where he is Attorney; and a Promiſe to pay 
| Roll. Abr. Him for it is Lawful : But in this Caſe 4 cannot ſue for His Fees 
17. without a ſpecial Promiſe; as He may upon a General Retainer in 
* 2Cro.520. the Court, where he is an Allow'd Attorney. Alſo a © Sollicitor of 
: Roll. Abr. Inferior Rank, who ſoll cits Cauſes for his Clients, may take Recom- 
ell. Abe pence, and take a Promiſe to be Repaid what he ſhall lay out. But if 
593, 59+ He Retains an Attorney to proſecute a Suit for his Client in the 
Court where he is allowed, who takes the Fees of him, In this Cate 
Action of Debt lies againſt the Sollicitor for his Fees, and Expences 
Disburſed in the Suit; For the Contract was made detwixt the Attor- 
ney and Sollicitor, not in the Name of his Client. 
Venti. An Attorney hath a 4 Privilege to ſue and to be ſued only in the 
- Court at Weſtminſter, where he Practiſes. But he ſhall not have 
V Privilege in an Aion brought againſt himſelf and his Wife, or 
when he is fed Jointly with * If an Attcrney is Executor 
or Adminiſtrator, He ſhall not be Allow'd his Privilege. He will not 
be forc'd to put in Special Bail; for though he is an Attorney at large, 
He hath the 1 * Privilege with the Clerks of the Court; and is fup- 
22 r de die in diem. When He is Plaintiff, He may inſiſt 
Special Bail in All Cafes. [See the 7 & 8 V. 3. chap. 24. An 
4a requiring Practiſers of the Law to take the Oaths, Cc. upon Pain 
of a Præmunire.] 
There are Inferior Officers likewiſe Attendant upon ever Court. 
In the Higher Courts at Weſtminſter, the Sheriff of Every County is 
_ ſuppoſed to Be preſent to Execute the King's Writs ; and the Ordinary 
is _ Officer for Matters Spiritual; as to Certify Excomunica- 
tion, 
Tue Courts of Juſtice are open Four Times in every Year, call'd 
Term- Time; during which Time the Cauſes are Diſpatch'd. One is 


calld Hillary Term, and Begins the 23d of January and Endeth the 
12th of February following; This Hath Four Returns. The Second 
is Eafter Term, which 2 the Wedneſday Fortnight, or Seventeen 
Days after Eaſter Day, and Ends the Monday next after —.— 


D 
and hath Five Returns. The Third is 2 Term, Begi = os 
| Friday next after Trinity-Swunday, Ending edueſday Font fs Fonds its, 

and Four Returns. rn chap. 21.] The Fourth 

is Meche Tom, which begins on the 23d of Ochober, and Ends 

the ad of Irons, and hath Six Returns. | [See the 16 Car. 1. 


6.] 
w That if either the Return-Day, or Firſt or Laſt of the 


Term falls upon the Lord's Day, then Re Doy dat ney 
mſtead or it. 

zd Do * In All Theſe Terms There are Dies non 
_— 
205. 


nin) The fou's 
the whole Lear; in Es, Tem pr 


TrinigTerm, Se. Jobs Bagelh, when i All in chas Term; 2 
erm, All Saints Al Sed Day ; In Hilley Term the Day of 
| the Puriſication of the Virgin 
L The Reſt of the Year is cal the Yacation. 5 
2 | 


| 


0 | 
— 


But 
of Lord 
theſe Terms. 
them. But 
Exchequer ſt Courts at 

ſoin- Elaine or Exonnie, 

„ Term, but the Fourth Day af 
vour; tho every Term is to be accounted but as 
poſes; and therefore a Plea or Judg 


is as Effectual as on the Firſt Day of Term. | 
Hillary and Trinity Terms are Ifuable Terms; becauſe in Thoſe Terms 
Iſſues (or Fads to be tried) are joyn'd, and the Records made up, 
n be tried at the Affiſes ; which reſpectively follow each 
of theſe Terms. 7 


* 


I. The f Parliament (from Parler la ment, To ſpeak the Mind Of the par- 
fincerely) is the Higheſt, moſt and moſt Abſolute Court bind. 0 5 
of Juſtice, Conſiſting of the Three Eſtates. [See 1 10 
Eliz. chap. 3. 8 Elz. chap. 1, &c.] Ihe 

22 * 


8 
lia in reſpect 

Writ of Summons. The 

, + Mb. 

Elected to 


KA 


> 2 
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1 3 Head Officers 
ms es 


ap. erning 
Elder of Ke fe Sv [See the 8 H 6. chap. 7. 7 & 8W.3. 
chap. 25. infr 
1 & M chap. 20. No Officer 41 = 


Tas. for Member: of 
to the Informer, the other to the Poor of the 


27 ay 


[See 9 Ann. chap. 10. Where Officers delonging to the Poſt-Office 
are reſtrain d under the ſame Penalnes. 9 Am. chap. 11. Where Officers 
concerned in the Duties upon Leather are Reſtrain d. 2 
Where Officers and other Perſons concerned in the Duties u Soap, 


Paper, Striped Linens imported, Hackney Chairs, Cards and Oc, 
likewiſe prohibited, Oc J 


„„ 2 2 No Perſon bere 'r 10 be Elefled to ſerve 
br the Teſte we 5 Summons to Par- 
7 the Wri 1% any Place be- 

—_— wo, 


e 


Ch. I. 


A E 


—— 


— to take the Poll in His Preſence, or in the Prefnce of 

bis Under-Sheriff, o* ſuch as be ſhell 
Every Clerk fo ſhall be feworn by the faid Sheriff, or Under- 

Sheriff, Truly Indifferently to take Poll. And the Sheriff or 


2 Inlpectors of every Clerk to be nominated by 


NN bath uſually been held on a Monday, it ſball 
Wang by 6 edneſday. , 


The Sheriff, ar the Under-Sberiff, ſball not adjourn the Court to 
any other Town or Place without the Conſent of the Candidates, nor 
by any unneceſſary Adjournment delay the Eleclion; nor ſhall the She- 
riff or other Officer Refiuſe to Deliver to any Perſon that ſhall De- 
22 paying for Writing the ſame, a Copy of the Poll taken at fuch 
| Every Officer, as aforeſaid, for every Wilfid Offence contrary to this 
48, fel foefes to — the Eun of 500 |. 


Truſtees or Mortgagees are not capahle of Voting, unleſs They arc 


| in Actual Poſſeſſion. But the Cu que Truſt or Mortgager in = 
ſeſſion may Vote for the ſame Eſtate. Ser 9 Ann. chap. 5. _— 


n ] 


To Ora with che Frame. 


All Conveyances 
i; and no more t 


and Tenement. | See the 10 Ann. chap. 22. i 


: 41 
|  INo Perſon under the t one he admitted to Vote, 
HORSE Comp _ 

Officers muſt make 


e . ir es, ; 7 
fourteen t on Pain 


Their Returns in 


. Parents, 
_ chap. 4 & 2: 
the 2 Ann. chap. 4. The Regiſter of Dread, 8 


9 any Lands, Sc. within the Weſt-Riding 
| is not 4 
Ball. ork, or Depury, 9 

(See 6 Au. chep, 35. Concerning the R > of the Ef Baſt-Riding of 


York. 7 Ann. chap. 20. Concerning the ; of dd, Oc.) 


be 4 Ann. 8. No New or T 
2 1 1 JESS A: 


500 l. 


Lands, &c. in order 25 Multiply Votes, fl be 
One Vote ſhall be admitted for one and the ſame 
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ene Houſe of Commons. And if cop Mem 
accepts of any Offic Le. His Elettion ſhall be 
void. But ſuch Member ſball be capable of being again Elefed. 


[See the 1 Georg. 1. chap. 56. Where any Perſon having a Penſion 
from the Crown for an 1 of Years, either in his own 
Name or in Truft for im, is uncapable of being elected Member of 
the Houſe of Commons; and if any Perſon who ſhall have ſuch Pen- 


ſion at the Time of His Election, or at any Time after, ſhall fit and 
vote in the Houſe, He ſhall forfeit 20 J. for every Day, Gr.] 


By the 9 Ann. chap. 5. No Perſon is Qualified to be a Knight of 
the Shire who hath not an Eftate e of Freehold or Copybold for Life 
of 600 J. per Annum; nr to be 4 Citizen or Burgels who hath not 
300 |. per Annum to and for his own Uſe, in Law or Equity, clear 
of - Incumbrances , rherwiſe the Return of fuch Perſon ſhall be 
o 
Proviſo, That the Eldeſt Son of 4 Peer, or of any Perſon quali- 
fied to ſerve as Knight of the Share, ſhall not be uncapable ; That the 
Univerſities may Return Members as formerly, That 4 Mort agee, 
when the Equity of Redemption is in another, ſball not be vc, un- 
leſs the — foall have been in Poſe on ſeven Tears before the 
Electi 


ion. 
E Candidate, at the Reque another Candidate, or of Two 
— x 7 Vote, ſball at the Af the 


er More Perſons that have a Ri 4 
Election take an Oath (mention d in the 1 dow. Th of 
„ or by 


their Eſtates, either in Law or Equity, to qua 4 
ſhall be Adminiſtred by the Sheriff, or Under- 


who is to take the Poll, or by any „ 
The Candidate ref) 


uſmg to 4442 either at the Election, or at 
any Time before ihe Day thet the Farkemens is to meet, His Election and 
Return ſhall be void. 
By the 10 Ann. chap. 22. Fraudulent Conveyances of Lands to Mul- 
tiply Votes, or to Voters at Eleftions of Knights of the Shire, 
10 an Agreement io R the ſame, &c. ſhall be taken again 
| The Grantor: as Free and Abſolute , and all Collateral Su 
Defeating | Such N ſhall be youre " and the Perſon fuch 
veyance, or to fuch Pin and the Perſon Voting by Coloar thereef, | 
fol __— tan Po w that will fue for the ſame in any Court 4 


LT all be an Elefior for Knight: of the Shire, who bas 
not been aſſeſſed for Lands, &c. [See 12 Ann. infra.) to the Pub- 
leck | Joel, Church-Rates and | for which ionably with 


In. 


2 
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Chi. Laws of England. 
Lands, &c. Quakers ſhall 


be admitted to Vote dec the Effet of an 


Oath upon their ſolemn affirmations. | See the 7 & 8 V. 3. chap. 34. 
I 1. C 13. 

1 Sd Ann. chap. 5. The Statute of the 10 Ann. chap. 22. ſhall 
not Extend to 


Reſtrain Perſons from Voting for Knights of the Shire in 
reſpeft of Tithes, or other . Extraparo- 
2 Chambers in the Inns of Court er Chancery, Meſſuages 
or Seats belonging to Offices, or in reſpect 1 1 
which L ed to all Publick Taxes and Pariſh Duties; pro- 


vided they bave been — aſſeſſed to ſome one of — ſaid Taxes or 
Duties. 


[See the 3oth Cay. 2. chaps 1. Concerning the Oaths of Allegiance 
and Supremacy to be taken, and the Declaration againſt Tranſubſtan- 
tiation to be Subſcribed 11 Peers and Members of Parliament, be- 
fore they 1 See alfo the 13 C 14 V. 3. «bap. 6. 


x Georg. A chap. 13 
The 5 Fees of 12 hrs of the — are Four Shillings a Day, Of « 4 1nd. 46. 
Citizens and Burgeſſes Two Shillings a Day. [See the 12 Leb. 2. chap. 12. 


23 H. 6. chap. 11. 6 H. & chap. pt ir- 

At the Return of the Writs, The Parliament * Begin but by the 

Royal Preſence of the King, either in Perſon, or by ® Repreſentation 7 b 4 Inſt, K's. 
Letters Patents or Commiſſion. If the Parliament is Prorogued u 

Return of the Writs of Summons, It begins at the End of 28 


ion. 
The The i Juriſcictian of this Court i is ſo Tranſcendent, That it Makes, 'r Inf, e. 
Enlarges, Diminiſhes, Abrogates, Repeals and Revives Laws and Sta- 
tutes concerning Matters Eccleſiaſtical, Common, Civil, Criminal, Mar- 
tial, Maritime, &. 
Court of Juſtice hath Laws and Cuſtoms for its Di- 
of Parliament Laws 
of Parliament. Info- * 4 Int. . 
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2 Ind. 536. The Honſe of Lords is a ? Diſtinct Court for te They 
ö "2 may Try 41 of Life and Death; Take a Recognizance; and <4 
Finch. 233. fore the Lords in the Upper Houſe, the Proceedings upon an Appeal 
from the Chancery, or upon Writs of- Error to Reverſe Judgments in 
the King's Bench, may be Examin'd. All their Decrees are as Judg- 
ments, and if They Err, The Parliament only hath Power to Reverſe 
their Judgments. 
2 Inſt. 536. 4 The Honſe of Commons is allo a Diftin Court for ſeveral Purpoſes, 
4 Td. 23-28. „ig. To Examine Elections, To Expel their own Members, to Com- 
mit them or others to Priſon, Oc. The Book of the Clerk of the 
Houſe of Commons is a Record. [See the 6 H. 8. chap. 16. 7 & 8 
VV. 3. chap. 7.] 
A Lord being Abſent may make another Lord his Proxy, but one 
of the Houſe of Commons cannot make his Proxy. 
2 Ind. 2, A Member of Parliament ſhall have * Privilege of Parliament 
not only for Himſelf and his Servants to be Free from Arreſts, Sub- 
s, Citations, Cc. but for his Horſes and Goods to be Free from 
1 Privilege of Parliament doth Generally Hold, Except in 
Treaſon, Felony, and Breach of the Peace. 
[See the 12 V. 3. chap. 3. 2 ov. ep, 2. and of Woite, chap. 4. 
waa 5 H. 4. . 6. 11 H. 6. _—_ 11. and of Battery, 


ment, 
is Pror 4 or Diſſolved. 
ſeveral Parliament. By 

| fion, and then ſuch Bills as 


S WES King 
2. A Parliament ſhall 
. aut have Continuance longer 2 Tbree 
Tears. But, 


By the 1 1. chap. 38. The Continuance of « Parlment 
trace: "oP 


So much of the Parliament, x I i the Higheſt and moſt Honourable 
Count of Juſtice. 1 
2 | 3 


for abroad. 
There are ſome here that bear the Higheſt Offices. As, 
1. There is a Lord Y Prefident of this Council; whoſe Office is Grant- » , tas. 32. 
ed by Letters Patents under the Great Seal Durante Bene placito. | 
3 King of the Buſineſs at the Council- 


2. There is alſo a Lord Privy Seal, who fits in Council next to - ,1ug. ;;, 
the Lord Preſident, and takes a particular Oath as Lord Privy Seal. 


He muſt not put his Seal to any Grant without Good Warrant, nor 
with Warrant, If it is againſt Law or Inconvement, but muſt firft . 


t are to paſs the Great Seal. For firſt they pals $þ 5% _ 
Privy Signet, [See infra.] then the Privy Seal, and then the i 


j 


= | 


Great Seal. | See the 27 H. 8. chap. 11. How the King's Grants, Wri- 
tings, Leafes, ſhall j Seals (viz.) the Privy Signet, 
the Privy he Great Seal; and the Duties of the Clerk of 


i 


: 
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27 
11 45 
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75 


and Diſpatch Petitions 
about Foreign Affairs. 


, | | | 556. | 
There are Our 4 Inft. 115, 


22 
2 
2 


, 
: 
f 
© 
E 
8 
d 
T 
< 

> 


|; 


Clerks of , who write out ſuch Grants, Letters 116. 

Patents, as Bill fuperſcribed By the Sign Manual, 3 Reg. C % 
or under 5 W Tranſcrib'd and Sealed 11 Rep. 92. 
with the 


as the Privy Seal is a Kell. Abr. 
Seal of the Court ß 


11 


I 
i 


cha q 
41 

s by the King's Writ under the Great Seal; 
it. But a Warrant under the Privy Si 


Reguo may b 
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A 
c. to ſafe Cuſtody, as Conſervators of the Peace, or as Juſtices of Peace 


of State Hath Power to Commit Criminals for Treaſon, 


all over England, or at leaſt by Immemorial Uſage. 

It is in the Power of the Privy Council as a Cowr, to Enquire 
into all Crimes againſt the and to Commit the Crimi- 
nals in order to their Trial in ſome of the other Courts. Any One 
or Two of the Privy Council may lawfully do it. But They Take 

* 3 Inſt. 182, Cognizance of no Private Matters that may be Deternun'd in 
1 other Courts. Yet For the Controverſies ariſing in Point of Law 
*. 2” amongſt the King's Subjects in the Ifles of Ferſey and Guernſey, Gr. 


he King, by the Advice of his Privy Council, doth Publifh 
Proclamations binding to the Subject, if I are not againſt Com- 
mon or Statute Law, or Introductory of a Law. [See Boot 1. 
chap. 2. 


By the 16 Car. 2. chap. 1c. It is Declared, That neither the 
King, nor the Privy Council, have Authority by Engliſh Bill, Pe- 
zation, Articles, Libel, &c. to Determine or Diſpoſe of Lands, Te- 
nements, Hereditaments or Goods and Chattels of Any Subject of this 


bs chap. 2. No Perſon Born out of the King's Do- 
minions, though Naturalized or made Denizen, Except Born of Engliſh 
Parents, ſhall be of the Privy Council. [See 1 Georg. 1. chap. 19.] 

By the 6 Ann. chap. 6. There is to be but one Privy Council for the 
King dom of Great Britain. | 25 


[See the 3 H. 7. chap. 14. Of Felony againſt the King and His Coun- 

ſellors; 9 Ann. * Of Felony to Attempt to Kill, &c. a Privy 

Counſellor, ante Book 3. chap. 1. 4 Ann. chap. 8. Where the Privy 

Council ſhall Continue and Act for fix Me otwithftanding the 

Demiſe of the King, unleſs by his Succeſſor.] 
For their Precedency and Place, See the 31 H. 8. chap. 10. 


Of the Court III. There is alſo a Comrt of the Lord High Steward of Great Britain. 
of [2rd High e His Office is Antient. It was formerly of Inheritance; but of 
* 4 Init. 38, late It is Granted only pro hac vice, when a Lord of Parliament is In- 
59. dicted for Treaſon, 8 Oc. He to whom This Office is Granted 
muſt be a Lord of Parliament. His Commiſſion is Reſtrain d to Proceed 
only on that Indictment, according to the Laws and Cuſtoms of England 

But He is not Sworn. 3 
At Every Coronation He Hath a Commiſſion alſo under the Great - 
Seal To Hear and Determine the Claims of Grand Serjeanty, and other 


Honourable Services, to be Done for the Solemnization For 
„ ö But 
to In. | 


13 Inſt. 28. When a Peer has committed Treaſon, Felony, &c. the f Indi&- 
9 Rep. 118.) ment is to be found by Freeholders before Commiſſioners of Oyer 
and Terminer, or in the King's Bench if the Treaſon, Felony, G. 
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eg 
That the 
to y Rules of Law. But 
n Law. It On be argued and adjudged in 
bi hs: Coen o ecgnant Fon tn this Cover. a Writ of Error 

doth: lie Returnable into the King's Bench. 
„4 Int, 80. This Court is faid to be Officine de out of which.all Original 
| Writs, All Commiſſions of Charita ſes, Bankrupts, Sewers, Ideots, 
Lunaticks, &c. that paſs under the Great Scal, do go forth. And for 
„4 lad. 81. Theſe Ends this Court 1s always open. o go one from hence may have 
nan Habeas Corpus, Oc. in the Vacation; which Hue, out 
of other Courts only in the Term Time. Here alſo a Suh may 


be had to Force Witneſſes to appear in other ö Have 


: e | | 
y 4 Inf. 2. ? The Extraordinary Court is a Court of Equity, and proceeds 
—_. he Rles of Equry and Cont This Equity, ; confiſts in 

the Common Low the © mtr wont 


 Abating the 
Exerting Power in Caſes 


renne 
ccc 
=. 
*gInft.89, 4A Commiſſion or Letters Patents, without an Act of Parliament, 
j. cannot raiſe a a * * * 
12 Rep. 113. Held by Preſcription. 4 


2 Roll. Abr. | | 
The Officers are Theſe that follow, (viz) 


via. 

* 4 Init. 84. The Lord Chancellor or Lord Keeper the Chief judge in ache Eu- 
ordinary Court of Equity, as well as in the Ordinary Court of Com- 
| 41nd) 87 >=” any fan aha I mapa Fd mr 
or Broad Seal to Him, taking an Oat to Serve the 
King and his People Faithfully 3 ge Lend Gnade. [ See 
0 2 Inſt. 552, the Oath, 4 Haft. 88.] © This Broad Seal is ſaid to be Clavis Regni ; 
554-555-555 under which are paſs d Commiſſions, . Oc. 

5 6. | 45 hath been ſaid. By 


2 Rep. 1 


4 or Land Keeper i 10 iſ zu Ig and | 
Free Chapels of the King's Foundation. And it is his IN 

| s Benefices of or under Twent CDT as 
| is Patron in Right of his Crown; but 
Hath them a Collateral Title, as by Lapſe. - For 
ſhall Preſent. r 
„ Book 2. e 55 
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Ning Decurritur Ad Extraordinarium, ſed uli Deficit Ordinarius. 4 Inſt. 84. 
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hung 
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him; 
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ä 4. ad. 
1 


2. As to the Juriſdiction of this Court. 
The Juriſciclian of This Court is General and over all England. 
It hath Juriſdiction in Criminal and Civil Cauſes, and accordingly i 
divided into a Crown-fide and a Plea-fide. 

» 4 Inſt. 71, »The Crown-ſide Originally takes Cognizance of all Treaſons, Fe- 


72, 75 lonies, Miſdemeanors, tending to the Breach of the or Op- 
9 Rep. b. C. preſſion of the Subject; and of all Cauſes proſecuted by Way of In- 
= ditment, Inquiſition or Information. Into this Office Indictments 

c 3. 


Rules, or Orders; : | 
Oath to Interrogatories; and if Guilty ſhall be Fined; if Innocent, 
t is the Supreme Court of Criminal Juriſdiction. Wherefore 
By the Coming of the Court of King's Bench into any , the 
9 Rep. 11. Powers of Commiſſion of Oyer and Terminer, Gaol-Delivery 
Wok z. that Have Conuſance of Pleas, ©. are ſuſpended without writing to 
chap.3- them during the Term. But by a Special Commiſſion of Oyer and 
Terxuniner, the Commiſſioners may fit in the fame County where the 
King's Bench fits, and proceed upon an Indictment found before them 
in the Vacation. | = WY 
„4 Inf. 4. 4 The Juſtices of this Court have no Commiſſion, or other Means to 
. hold Pleas, but their Power is Original and Ordinary. For when the 
King hath appointed them, they have their Juriſdictian from the Law, 
both in Criminal and Civil Cauſes. [See the 6 H. 8. chap. 6. For 
emitting Priſoners with their Indictments to the Places where the 


of the Crown- Office.] 


Civil Branch, It Hath Cognizance in all 
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n 


— x Courts Temporal — 


keep Them within their 1 


Alſo, This Court may Perſon whatſoever, Reſtore Free- 
men 2 Diefranchifed, FRA the Patent of the King by Scire 
facias, . 


The Exrors of the King's Bench cannot be Reverſed but in the Houſe 
of Lords, except in ſome Cafes when the Action is firſt Commenced in 
the I. B. (and not by Original out of Chancery) according to the 27 
Eliz. chap. 28. By which Statute the Error may be Examined in the 
Exchequer - Chamber. But thence too it may be Removed into Parlia- 
ment. ¶ See the Manner of the Proceedings in Civil and Criminal Cau- 


ſes, chap. 4. & 5. poſt] 


** 


L 


VI. The Court of * Common Pleas (otherwiſe the Common Bench.) Ofthe Cour 


is the King's Court held at Weſtminſter-ball, or other certain 


_ Coram  Fnſticiarits noſtris apud Meſtmonaſterium, Sc. Tho' in An- er Tat 7rd. 


tient Time Common Pleas were holden in the King's Bench, which 
was Removable at Pleafure. e 9 Rep. 
or 


93 * 2 23. — 
Court.] 


Let us View its Oer and Juriſclicl ion. 


1. Of the Officers 


F. The ice 
ce wh E S 0 ll e he 


the 12 V. 3. chap. 2. And fee their Oath, 13 Ell. 3. 

r: =. 

z and the or 
Juſtice. 22 


of this Court 1 Commuanted * 
the Cuſtody of the Lord Chief Jullice. 
of the Officers ing to this Court, are, 

os Brevinm ; who files and keeps all Wras returnable Here, 


of Ny Prius or Poſtea, &c. 
Three Protbonotaries , who enter all Record and 
Common Recoveries, ©. "They h have their Secon- 


for Plaintiff and Defendant, and all Deeds of Indenture of 
Sale — in Court, or before any Judge thereof out of 


of the Warrants, who Enters all Warrants of Attorney 


2 Inſt. 555, 


the End of every Term receives from the Procbonotaries all the 5 


are created by Letters Patents Quam din ſe bene * 4 Ind. 100 


—— 
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etu 
Attorney General 


Exigenters; each being appointed for ſeveral Counties, make 
all and Proclamations in Order to an Outlawry upon the Re- 
turn of the Phuries Capias brought to them. 
The Clerk of the Superſedeas ;, who makes Writs to Superſede the 
Outlawry upon the Parnes a to the Exigent. 
The Clerk of the Outlauriet; who makes the Capias Utlagatins 
upon the Return of the Exigents. He is only a Deputy to the 
for the Time being, who is Maſter of this Of- 


ag 4. _— 4 Writs of Habeas Cor- 
at. moning juries to ap- 
ourt or at N X 27x 
by the Sheriff upon the Venire Facias for the Trial of 


The Chirographer;, who engroſſeth all Fines upon Writs of Covenants, 


Four 


makes the Indentures of all Fines Levied, and Delivers them to the 


| W | 
mon Pleas into 


ö 


Parties, &c. [See Weſt. 2. chap. 44. 2 H. 4. chap. 8. 

The Clerk of the King's Silver ; who Enters upon Record the Mo- 
ney which the King is to have upon the Fines; for the Poſt-Fines, 
according to the Value of the Land, as it is rated upon the Writs of 


Covenant. 


The Clerk of the Inrollments of Fines and Recoveries ; who Re- 


turns all Writs of Covenant upon Fines, as alſo Writs of Entry, 


Summons and Seifin upon Writs of Recovery, &c. [See 23 Elz. 
> 7 Fe. 

Clerk of the Errors ; who makes out the Swperſedeas up 
a. ad ws Hrudkbe the Roads cul of the Gow 
the King's Bench. 8 NES 
Clerk of the Treaſury; who keepeth the Rolls of the Court, 
ies and Exemplifications thereof, makes up and Seals 

rings, which are after the fame Term wherein 


e Proclamator of the Court; The Keeper of the Court, Four 
or T1 2 Ss 


RT 


1 


if 


; 
; 


) is 
Record, {et up to order the Rights 4 Inſt. 114. 
Debts and Duties due to the King 


| | rſurer Governs this Court under * 2 Inſt. 555, 


ign Auditors of land, 2 Ind. 38 1. 
5 Eng 3 


Equity. They are created 4 Int. 115. 
Geſſerint. ¶ See 12 V. 3. „ 4 Ins. 11). 
3 Gro. 203. 
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* 4 Inſt. 106, 
198. 


Gant fe Sn Waſtes, Spoils, Encroachments and Annoy- 
ances done upon any of the King's Lands, &c. or Informations upon 
n n 5 
Subordinate Officers in this Upper Exchequer, are, 

oquer Berta the King and Ha Sul TEES Ln 
chequer betwrxt is Subjects, and Enter the Rules a 
Orders there made. One 1s called the King's Remembrancer, the 
Other, The Lord Treaſurer's Remembrancer. | See Cowel's Interpre- 
ter, v. Remembrancer, &.] Theſe Remembrancers have ſeveral 
Attornies in their Offices to do Buſineſs under them. There is alſo 


4 Inft. 126, a! Remembrancer of the Firſt-Fruits, who takes Bonds of the Bene. 


105. 


ficed Clergy for Firſt-Fruits and Tenths, and makes Proceſs Againſt 
Thoſe that do not pay the fame. [ See the Statutes concerning Firſt 
Fruits and Tenths under Tit. Archbiſhop, Archdeacon, Parſon, Book 1. 


» 4 Taft. 106, e ien of the " Pipe; in whoſe Cuſtody are convey'd, out of 


the Offices of the King's and Treaſurer's Remembrancers, &*c. (as 
Water thro a Pipe into a Ciſtern) all Accounts and Debts due to the 
So as whatſoever is in Charge in this Roll, or Pipe, is faid in 


the Aw to be duly charged. ¶ See Cowel's Interpreter, v. Clerk of the 


Pipe. ] In the Treaſury of this Offi are kept the Great Rolls of the 
Exchequer, ning the Antient Revenue of the Croun, and the Fo- 


reign Accounts, which contain Part of the Revenue which is Granted 
dy Act of Parliament. 


The Controller of the Pipe; which is the Chancellor of the Ex- 


chequer. 


* 4 Inſt, 107. 


| —_—_— ry co Behaviour, Re- 


The Clerk of the Pleas ; in whoſe Office all Officers and Privilege- 
Perſons in this Court are to Sue, and to be Sued. 

The Clerk of the Eſtreats or Extrafts ;, who every Term receiveth 
Eſtreats out of the Lord Treaſurer's Remembrancer's Office, and wri- 
—e" the King, Oc. [See Of the Sherif, 

1. 7 
wy L h all Sheriffs 


er, or Appoſer, who Oppoſet 
1 Bailiffs FI e of their Green-Wax, i. 6. Fines, Iſſues, A- 


nces for Appearances 1 in — Court, ky certified in ſeveral 


ae vulgaly calF'd, Green-Wax. 
ke the Accounts of the _ Receivers, 
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The ? Officers of the Receipt or Lower Court (beſides the Lord High * +159: 167 
Treaſurer, the Treaſurer of the Exchequer, The Chancellor, the two Cam- 
berlains before-mentioned) are Four Tellers, The Clerk of the Tallies, 


Clerk of the Pells (from His Parchment-Roll, calfd Pellis Receptorum) 


Two y Chamberlains, Two Ujbers, a Tally-Cutter, Four Meſſen- 
gers. | See the 2 H. 6. chap. 10. Concerning Officers that may make 


Thus 3 of the Officers, Now Let us View Its Juri ſdiction. 
The 4 fur diftion of the Judicial Part of This Court in General, : Inf. 55+. 
| the Lands, Rents, Franchiſes, Hereditaments, Debts, Duties, 174 "1%, 
2 , Goods, Chattels, and other Profics and Benejits belonging to ” 
The Officer: and Miniſters, of this Court are Privileged to Sue and 
to be Sued Here. So is the King's Debtor, and the Debroy of the 
s Debtor;, Priſoners in this Court; Accormtants, that Have en- 
42 into their Account. So that all the Officers, Their Clerks and 
Servants, All the King's Tenants and Farmers, all Manner cf Debtors 


\ccountants of the Exchequer are Privileged to Sue and Implead 


Any Stranger, in like Actions as are proſecuted in the 
Common Pleas. , | 


1. The Court of Common Law is in the Office of Pleas, after the Courſe 
of the Common Law, held Coram bus only. Here the Plaintiff 
to be a Tenant or Debtor to the King, or ſome way Accountant 
he Leading Proceſs is either a Writ of Subpæna or Quo Mi- 
rſt is Generally uſed ; and Both Go into Wales; where no 
ing's Bench or Common Pleas ought to Run, Ex- 
chap. 4, poſt. And of the 
Book 1. chap. 2. and fee the 
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See the 13 Els. 4+ 14 Eliz. chap. 7. 27 Eliz. c : 
4. c a r 4 14 Zh. chop 7:37 Bk. chap. 5 
of the King's 

By the 6 H. 4. v3. Commiſſions ma be ſent to Enquire of the 
n other the King 's Officers 
+4 nn. 119. To ſpeak Exactly, There are F OS is the Quin of Bn. 
chequer, (viz.) The Court of Common Pleas or of Common Law, 
2 Cn ity, The Court of Accounts, The Court of Receipt, 
The Court of Exchequer-Chamber (being the Aſſembly of all the 
Judges of England to Debate Difficult Maers of Law) The Cour 
Exchequer-Chamber upon Errors in the Court of Exc r, ¶ See 
* chap. 12. Irn 4 
Chamber upon Errors % te Coun of King's Beck. [ See the 27 
Eliz. chap. 8. 1 Eliz. chap. I.] 
Thus far of the Courts « (nz) The Chaney 
King's Bench, Common Pleas, and the Ex e are all 


OE IS CO UE = the Chancery and the 
——— 
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Ot we Court VIII. The chu of Chiualy (or Court Martial) The Fountain of the 
of Chivalry Martial Law, is next to be Conlider'd. It is now Held at Doctors 


Martial. Commons in Loudon. | 
ld. 123. The Judges of the Court were the Lord Conflable of England and 
1 Intt. 74. 4. the Earl Marſhal of England. Marſbal is Derived from Marc, in Saxon 
* 1 Lev. 230. 2.  Schale a Governor, * But now the whole Of 


1 Toft. 74 b. 


2 127, ſtable hens — for that Turn only. 


Hawk. Pleas The Grant of this Offce is by Letters Paten om 


of the Crown, ſelf or his ſufficient Deput Y. 
chap. 4 v Attendants on this Court are the Heralds, Created Letters Pa- 


* 4 Inſt. 125, tents. Of which Three are calF'd Kings at Arms, The 
126, % fait. Theſe Heralds are 
Deſcents, 


Fans 75 jt Pro, . 


are Pur- 
of War and Peace, Skilful in 
31 | Care of the ( 


— 


;d;fHion of this Court is declared by the 13 Rich. 2. Sat. 1. 


ln af. 2. VIZ.) That I bath Cognizance Contracts Deeds nf 
J Inft. = Mr 25 os that touch A. 
1a 13+ in the Realm, which cannot be Determin 45 ed by the Common Law, 
with other Uſages and Cuſtoms the ſame Haters opera [See 
© Rich. 2. chap. 5. 


1 


chap. 4. 
2 rInft. "OT The: 
391 b. 


Our 


Ch 1. Lane of England. 


Que the . G6.) in foreign Parts beyond Sea. lis ts. 
Sd i hock Ju en. 

But if the Cauſe of the Action done out of the Realm is 
an Action lies at Common Law, tho done out of the Realm; or if the 
Contra& made Sex is for doing any Act within the Realm, — 
gives it to the Common Law. An Obligation made beyond Sea 135 4 
y be fued N cho 141, 142. 
rr SO | Sea. [See Of the Admiralty-Cor, 


poſt} But if the Action is | or Local, then the Cauſe belongs 
to this Court. 

The Words with other Uſages and Cuftoms ſupport the Claim of this 
Court to give Relief to any of the Nobility and Gentry that are 
abuſed in Matters of Honour; and to keep up the Diſtintion and De- 
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— 


ff Ty 
4 


12 


104. 
That » aft. 261. b. 


5 are according to the Cuſtoms and Uſages of the ge g., 
Court by Witneſſes (and formerly by Combat) and in a Summary Way 4 Ind. 123, 
by Petition; and in Caſes Omitted according to the Civil Law, and 341 

Law of Arms. * Therefore upon Artainders, here can be no Forfeiture A Inſt. 125. 

of Land, or Corruption of Blood. 


By the 1 H. 4. chap. 14. 3 
Realm are Copnizable before the Conſtable and Marſbal; but not Appeals 
of Offences within the Realm. 


4 All Appeals in Caſe of Aonaer dandiby nn 25 
the Sentences, are to the King. This Sort of Appeal is Different from 34“ 
an Appeal on an Offence. This is a Removal of the Cauſe to a Superi- 
or Court. 


But this Court is grown much out of Repute, and hath little or no 
Buſineſs. For, 


4 the 26 H. 8. chap. 13. 35 H. 8. * 2. - 5& 6 E4.6. Apis, 
All Treaſons and Miſprifion of Treaſons committed out of England 
frat be inquied of in the Kings Beach by « Fury of the faid Ommty 
where the ſaid Bench ſhall fit ; or in ſuch County by a Fury, and before 
fach Perſons, as the King (ball appoint by Commiſſion, &c. ¶ See the 
. Title Of the Court of Admiralty, infra; and the 
3 „— — and Book 1. chap.5. 


IX. The Admiralty-Court 0 Curia Admiralitatis ) is holden at Dod Tas Court 
Commons in London. The Admiralty Seffions for Trial of Malefactorts 
on the Sea is held in Southwark. 
are the Admiral (Admirallus) his Deputy : Inf. 260k, 
of the Civil Law) Two Regiſters, 4 


Draa beach popaibly * 2 nſt. 139. 


_ to take ſuch a 1 Roll Abe 
oy 2 this Court _ ine 1 Cee. 685, 
1 1 V 


al entr. 
s are in the Name of the Lord Admi- Raye. 78. 


4 Ind. 135, 
Roll. A8. 


8 —— 
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pd (or Bail by a Sort of Recognizance) for Appearance, 
plaion Co Bil by , and 


lng b. Beſides the Civil Law, the Maritime Laws of Rhodes and h Oleron 
250. b. are made Uſe of. ¶ See Molloy De Jure Maritimo] 
: x Inf. 260. It hath* — of Marine 


a. Ab. 

4 Inft. 134, 
139. 

1 Roll. Abr. 


531. 532. | 
* 4 Inſt. 140, 


141. Water and the other. 
Rep. 127. The Admiral hath ſole and * Juri 
3s, , High- Water Mark and Low- Water Mark, 
135. Admiral have Juriſdiction by Turns; one upon the Water, the other 

upon Land. But if the ater is within a County, the Common Law 


A Inft. 135, y 
$26, 137. iſpenſed with by any Non Obſtante ;, becauſe All the King's 


Subjeds have an Intereſt inthe ariſdiftion of the Admiraky. 


By the 13 Rich. 2. chap. 5. The Admirals and Their Deputies ſhall 
not medule with any Thing done within the Realm, but only with Things 
one upon the Sea. | 
— ä 2. chap. 3. The Court of Admiralty Hath no 
manner of Connuſance of Contratt, or of any other Thing done 
within 2 ater 5 Land or Wars, nor of Wreck of the 

Sed. 


„ Rep 106, u The Admiral hath. no no Jorifdiftion of Wreck (i. e.) of Goods 

eon. Abr. alt and left upon A the Sea; but of Flat ſam, Fetſam and 

z. Lagan He hath germ or T hey are in and upon the Sea. [See 

| Book 2. chap. 2. Of Wreck, Dit. — But to go on with the 
13 Rich 2. 


25 


Sea, being not within any County. But it dend 


or 

only againſt Conſtitutions for the Maintenance of 

the rafts. As to Contracts, the whole is to be 

done upo County, to give the Admiral 
Juriſdi o Part of the Act is done, or is to be done *: Int. 261. b 
in Engl m, I rt that is, or is to 7, daft. 136. 
be, performed y 2 Jury if Iſſue be 137, . 
taken upon it. : | C1 ww {1 6 Rep. 47,43 
fail from a Place in Englend to in Spain, and remain ſome zl, „ 
Days; i Tue Ship ſail'd thither, 532, 633. 
and re ſo many Days; i be tried by a Jury. ? So * 
if the ( made beyond Sea for doing an Act, or Pay- Hob. 11. 79, 


this Kingdom; or if the Contract is upon 212, 213. 


Marine Cauſe, 7 in England, For f, ci 
to the Admiral, 
rr d. But the Admiralty-Court 
or within a , for that 4.13 Rep. 52. 
ry oa pon Letters 7 pay A. 


upon a Judgment 265. 


uriſdiction of the Admiralty. But it is inſiſted on the 

Cavilians, Lord Admiral hath Cognizance 
ouching Navigation and Trade by Sea. 

Sides, that the Lord Admiral hath Cognizance * Noll. 
[See 4 & 5 Ain. chap. 16.] and of Contrafs and 3-539 . 
ing Ships, r. and That He hath Power to Erect Bea- 343. 
it is inſiſted further, that He hath 


F 
15: 


L 
4 


; 


DAE 
; 
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| — | bo ppeals 
the Lord High Admiral in this Court. But the Lord War- 
den of the Cinque Ports is Admiral there, and hath the juriſdiction 
of the Admiralty exempt from the Admiralty of England. [| See 


lating E Ships of War, 


= i + ak a6. as 2. Commiſſioners of the Admi- 
ral baue like Authority and Fuviſhiion as the Lov | High Ad- 
miral, | 

By the 11 & 12 W. 3. hon 7. Piracies and Felonies Committed up- 
on the Sea, or where the Admiral hath Furiſdiftion, may be Tried at Sea 

or upon Land, in any of His Majeſty's 1 » Plantations, &c. by Com- 
miſſion, according to the Conſe of the Admiralty. The Acceſſaries in Pi- 
racy may be Tried in like Manner. 


But ſee 4 Georg. 1. c chap. 213. infra. See alſo in the ſaid Statute con- 
cerning * Power of the Judge of the Admiralty in London, Gr. Io 


Reward Wounded Officers and Seamen, we in Defence of a Ship 
againſt Pirates. 


By the 6 Georg. 1. chap. 19. Perſons in Actual Service and Pay in 
any "of the Ships or Veſſels of War committi ny of the Crimes 
mentioned in the 13 Car. 2. chap. 9. rpon the Shore 4 Foreign Parts, 


may be Tried and preniſbed for the fame, as if the Offences had been 


committed upon tbe main Sea, or on board of any Ships or Veſſels of 
ar. 


Ot ine Court X. The Court by Commiſion, according to the Statute of 28 H.8. 
=; Commil- chap. 15. Muſt be Holden before the Admiral or His Lieutenant or 
ing tothe Deputy, and Three or Four Perſons more, as ſhall be Nominated by 
H. g. ch. 5. the Lord Chancellor. And the ſaid Commiſſioners, or Three of them, 


bave Power to enquire of All Treaſons and other Capital Crimes and 


Offences committed at Sea, and by 4 Fury of Twelve Men, as fball be 

Limited by the Commiſion. And every & os ſo fond ſhall be 

% Good. And ſuch Order, Proceſs, and Execution ſball be 

bad thereupon as againſt ſuch Offenders at Land. Alſo the Trial f 

ſuch Offences (if They be Denied) ſhall be Se fr the Lap of the 

County limited in bis Fo pruned KC. * the Expoſition of 
this Act, 3 If. 112, 113, 114.1 


1 Proek and Procndige hae ave t6/be in the Vane of th 

© The A& of the 35 H.8. chap. 2. or 5 Ed. 6. chap. 11. concerning 
4 the Trial of Foreign Treaſons, or of Treaſon committed out of the 
747. © Realm, do not take away the Statute of the 28 H. 8. chap. 15. for 
4 Inſt. 261. b. Trial of Treaſon, &c. done upon the Sea, tho they are done out of 


the Realm. Beſides, by the 11 & 12 V. 3. chap. 7. This Statute of 
the 28 Hl. 8. is Declared to be till in Force. 


e 3 Inſt. 11, 


the 1 Ann. chap. 9. Captains and Mariners belonging to Ships 
FW. 2 _ Tho at Sea, ſhall be Tried in Jab Places — 


Chi. Lan of England. am 

Juſt bs Linited by the King's Commiſſion, and according to the 

28H. 8. 
By the 4 Georg, 1. chap. 11. Pirates, Felons and Robbers, by the 


11 & 12 Ty ey be Tried according to the 28 8. 
chap. 15. 


| [See the 33 H. g. 12. 110 12 V. 3. chap. 12. For the Trial 
of the Governors of tations, & c. 10 Ann. chap. 10. For the 
Trial of Offcers and Soldiers, that cirher upon Land out of Great 


_ | Correſpondence with a Rebel or Enemy, 
] 


XL. The Court of Aste: (from Iko, To ſit ) is a Of the Court 
Court wherein the Ttuelve Judges, (viz.) The Juſtices and — of 2 * A 
the King's Courts at Weſtminſter, are empower'd by Commiſſion to a Jad. 1 
Try all Cauſes Civil and Criminal in every County of England, ex- 
cept Middleſex, where the King's Couete of do 8. and ex- 
cept where His Courts for His Palatines are held. The Pro- 
greſs into the ſeveral Counties is call'd the Circuit. Theſe Circuits 

are Six, to Each of which Two Judges are appointed. But as for 


IWales, There are but Two Circuits, North and South JF ales. For 
Each of which, 


be 18 Ehz. chap. 8. The Bus me point Two Perſons learned in 
the Laws to be Fudges in 2 c - was — which had but One 


Fuſtice before, and may Grant Non of Aſſociation &c. [See the 
34 © 35 H. 8. chap. 26. 


The Judges are to be attended by the Sheriff of each County, and 

His Under Officers, Oc. If He is abſent, or negligent in His Duty, 

the Judges may Fine Him. 

Ihe Judges of Aſſze came into the Place of the antient * Fuſtices * ik 293+ 
in Eyre ( Juſtitiarii Kinerames) about the Time of Rich. 2. tried n 498. 
Titles of Lands or Goods, and all Treaſons, Felonies, Oc. going 4 Inv. 134, 
round the Kingdom once in ſeven Years. vhs 208: 


The Judges of Circuits fit by Virtue of 5 Five ſeveral Commil- ne 
ſions Y Bacon's 
A * Commiſſion is a Delegation 


22, 27, 2$- 


an Act of Parhament, whereby riſdiction, Power and Authority 15 — 163, 
conferrd on Others. All Commiſſions of New Invention are againſt 
Law, until They have Allowance by Act of Parliament. 
| I. By a Commiſſion of Oyer and Terminer (to Hear and 8 
mine) Directed to Them and many other Gentlemen of the County. 4 = 
But the Judges are to be of the Quarum; fo as the Reſt cannot act 162,163,164, 
without Them. [See the 13 Ed. 1. chap. 29. 2 Ed. 3. chap. 2. 34 Ed. 3. l 
chap. I.] By Virtue of this Commiſſion, They have Power to Hear and H. P. C. 161. 
Determine Treaſons, and all manner of Felonies and Miſdemeanors, Cremer. — 
[Sce the Form of the Commiſſion, Compt. Tur. 12 1. 4 Inft. 162, 163. Nek. Plaz, 
and fee 2 bift. 419. ] Oe. Bouk 2 
| | This Chap. 5: 


W or of lem. 17.18, 
u 


1 q 


—_— 8 K — 


— 


* Sapientic Judicis Ef Cogitare Tantum Ii ofſe Permijſum Quantom Conmiſem c. 
Cediium. 4 laſt. 163. 


| Hawk, Pleas, of all the Priſoners in it. [See the Form of This Commiſſion of General 


* Crompt. 
_Jur. 207. 
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This is the largeſt Commiſſion that They have. It may be either 
1 Special, i. e. To try only particular Perſons or 


ences. | 

They cannot proceed but upon Indictments taken before Them- 
ſelves, unleſs They have a Commiſſion of Gaol-Delivery too, or a 
Special Commiſſion. For the Authority of Commiſſioners of Oyer 
and Terminer is, Ad INQUIRENDUM, Audiendum G. Termi- 
nandum, to Inquire, Hear and Determine. may upon an In- 
Fo do indicted. ¶ See 
1 Ann. c | Po 
, laſt. 16, 2. ＋ Commiſſion of General Gaol- Delivery, directed only to 

a Judges Themſelves, and the Clerk of the Affe aſſociate, 
: Ing. 368. have Power to try every Priſoner in the Gaol committed 
7 Rep. 31. Offence whatſoever, and the ſame Day He is Indicted; but 
Dale © 73- Priſoners in the Gaol: So that one way or other They rid 


Ba 
none bur 
the Gaol 


&c. Book 2. Gaol-Delivery, Compt. Fur. 125. 4 Inſt. 168.} They may proceed up- 
— on e * Peace, as well as upon 15 
dictments taken before Themſelves. [ See the 27 Ed. 1. chap. 3. 4 Ed. 3. 
chap. 2. and 10. 1 Ed. 6. chap.7. 1 & 2 Ph. & Mar. chap. 13. And 
the 2 & 3 Ph. & M. chap. 18. For Corporations, Oc. See alſo the 
| 33 H. 8. chap. 24. infra. 3 1 = - 
- 11nf1.263.3. 3. By a Commiſſion of © Affize directed to Themſelves only, and 


| 1 the Clerk of the Aſſize, to take Aſlizes ; upon which Account They 
« Inf. 153, are calFd Juſtices of Aſſe. The Office of Theſe Juſtices is to do 


161. Right upon Writs of Novel Diſſeiſn (called Ace brought before 
* Char. Them by fuch as are wrongfully Thruſt out of their Lands. [See 
"> Nep. 3. The Commiſion, Crompt. Jur. 204. 4 Inft. 158.] Theſe Writs were 
2 Jur. frequent 1 but oy Men's P by dei are —_ Recovered 
Hawk. Plea ſealing Leaſes upon Land, or by bringing Eje&ments ; the 
Gee. r agreeing to confeſs Leaſe, Entry and Ouſter. [See Of 
** Ejeftment, chap. 4. poſt.) * Divers Acts of Parliament have Given 
yon. po oF Them Great Authority in Criminal and Civil Cauſes. [ See the 
4 0. 232 4 Buſt. 159-} 8 
PRE 8. : 22 belong Commiſſions of Ajſociation, for Others to be aſſo- 
186, 187. ciate, or to be joyn'd to them as Fellow Juſtices; Writs of Admit- 
tance directed to the Juſtices to Admit them; The Writ of & non 
Omnes, for the Reſt to proceed, tho* the Others do not come. And 
this the King may do with Reſpe& to Juſtices of Oyer and Terminer, 
and Gaol-Delivery. OE 
Errors before Juſtices of Afſize ſhall be redreſs'd in the King's 
Bench, and not in the Common Pleas. 3 5 
[See the 27 Ed. 1. chap- 3. De Finibus. 2 Ed. 3. chap. 2.] 


By the 33 H. 8. chap. 24. None ſhall be Juſlice of Aſſiſe or Gaol- 
Delivery in any County where He was Born or Inhabits, in Pain of 
100 l. This Act does not Extend to Officers in Corporations, &c. 
[See 8 Rich. 2. chap. 2.] ON | 


Yet the contrary has been often 
the 1 V. & M. 


— —— 


Ch. 1. Las England. 


| ; | 8 


. 
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Judges and Clerk of Aflize, who are therefore called Fuftices of Ni, *,* 15% 
Prius, Their Au is annexed to the Juſtices of Aflife. It is TV 
calfd a Commiſſion of Nif Prius from a Judicial Writ of Diftringas, 

where the Sheriff is commanded to Diſtrain the impaneP'd Jury by their 

Lands to appear at Weſtminſter before the Juſtices at a certain Day 

in the following Term, to try ſome Cauſe, & or Ni Prius Fuſti- 

tiarii Noſtri ad Afſizas Capiendas Venerint, Cc. unleſs the Juſtices 

come before that Day to fuch a Place in ſuch a County, where 

the Caſe is Triable. [See Weſtm. 2. chap. 30. or 13 Ed. 1. chap. 30. 

and 2 Inſt. 420, &c.] 

| For all Civil Cauſes grown to Iſſue (or where Suit is conteſted, 
and the Fact ready to be tried) in the Courts at Veſtminſter are 
brought down in the Vacation, before the Day of Appearance ap- 
pointed for the Jury above, into the County where the Action was 
hid, for the Eaſe of the Plaintiff, Defendant, Jury, and Witneſſes, to 
be tried there, which is uſually done in Two or Three Days. And 
then upon the Return of the Verdict given by the Jury to the Court 

above, the Judges there give Judgment for the Party for whom the 
* i 3 5 

[See 27 Ed. 1. 4. 12 Ed. 2» chap. 3 & 4. 14 Ed. 3. Fat. 1. 

chap. 16. 7 Nich. 2. chap. 15. 9 Nich. 2. chap. 7. 14 H. 6. chap. 1. ] 


By the 18 Eliz. chap. 12. The Chief Fuſtices or Chief Baron, or in 
their Abſence two other Fuſtices or Barons, as Fuſtices of Niſi Prius for 

the County of Middlefex, ſhall Try Cauſes upon Writs of Nifi Prius upon 
Ines join'd in the King's Bench, Common Pleas, or 1 in the 
| Term-Time, or Four Days after each Term. 


6 


Tho Trials by N/ Prius are for the Eaſe of the Parties, Juries and 
Witneſſes, by ſaving them the Charge and Trouble of coming up to 
MWeſtminſter; yet in Matters of Great Weight, or where the Title is 
intricate, The Judges above, upon Motion and Information, will of- 
ten retain Cauſes to be tried there; and then the Juries and Witneſſes 
in ſuch Cafes muſt come up to the Courts at Weſtminſter for the Trial 
of the Cauſe, which is call'd a Trial at Bar. The King hath his 
Election to try his Suits at the Bay or in the Country, and in what 
5. By Commiſſion of the 5 Peace in every County of their Circuit. * vf. 170, 
[See the Form of the Commiſſion of the Peace, Dalt. chap. 5.] „„ 
All the Juſtices of the Peace of that County where the Judges have 
their Aſſizes, are bound to be preſent. And if they make Default 
without Lawful Impediment, the Judges may fet a Fine upon 
them for their Neglect. {See of the General or Quarter-Seffions of 


the Peace, infra.) ö 
Note, That there is a Commiſſion of the Peace, Oyer and Terminer 


and Gaol-Dehvery of 
City of London and County of Middleſex, at Fuffice Hall in the 
Old Bayley where the Lord is the Chief Judge. 

Theſe are the Five ions, by Vertue of which the Judges in 


their Circuits execute their A 5 
b But if Juſtices fit by Force of a Commiſſion, and do not Ad- laß. 15 
journ the Commiſſion, it is determin d. mn a 


. = Eine, 7 the Bock IV. 


+ 6 ls as. — 6 Ct un- 
leſs the New Commiſſion be ſhewed unto Them, or proclaim'd in the 
County; or unlefs the New Commiſſioners do fit by Force of the New 
Commiſhon. [See the 2 & 3 Ph. & M. chap. 18. 


By the 9 Ed. 3. chap. 5. The Fuſtices of Aſſiae, Gaol-Delivery, and 

and Terminer, ſhall ſend their Records and P receſſes 

to the Exchequer every Tear at Michaelmas, 7o be * in the Trea- 
fury, &c. 

3 the 1 Ed. 6. chap. 7 No Proceſs or Suit before any Fuſtices of 
Age, Gaol-Delivery, yer and 7 erminer, A 7 K. — 
Kc. " hal be Diſcontinued by the Making or Prbliſh 
mijſion, or Aſſociation, or by hs Names 2 any + "he ot 
ſtices or Commiſſioners ,, but the New Juſtices or Commiſftoners may 
proceed as if the Old ones had remained. | See this Statute concern- 
ing the Continuation of Suits * and the 11 H. 6. 
chap. 6. ] 5 5 


By the 1 Ann. chap. 8. No Commiſſion of Aſſize, Oyer and Termi- 
ner, 1 Gaol-Delivery, or Aſſociation, Writ of Admittance, or Si 
non Omnes, or Afliftance or Commiſſion of the Peace, ſhall he determine: 1 

tbe Death of the King, but fhall Continue Six Months, unleſ; ow 
Tas &c. [See the 7 & 8 . 3. chap. 27. 


[See the 14 H. 6. chap. 3. For holding the Aſſiaes at Carlijle for the 
County of Cumberland. 1 Georg. 1. . 37. For the Aſſuzes 
for the County of Cornwall, Oc. ] 


Of the Court XII. The n or Quarter-Seffions of the "ET is a Court of 
: — Record held every Quarter of the Lear, in every County, before 
Lamb Two or * Juſtices (1. Quorum) for the Execution of their Au- 
— thority given Them by a Commiſſion of the Peace, and ſeveral Ads 
. 22 In ſome of the Counties the Juſhces divide 


the Shires into Three or Four Parts, and keep Four ſeveral Seſſions 
in each Part. | 


By the 2 H. 5. Stat. 1. chap. 4. The Quanrter-Seſſions is appoi wed to be 
kept Four Times in the Tear _— In the Firſt Week 171 2 
Day. In the Firſt Week after Epiphany, In the Firſt 41458 
Cloſe of Eaſter, bs th Wet of 1 oF — Becket 

(being the ch of Jah) and Ofiner if Need 


But Cuſtom, contrary to the Rules of Law, prevails againſt this 
| Starute in ſome Counties, and the Quanter-Seflons are kept at other 


Times. 


＋ The Fuſbices of Middleſex are nat obliged 
| Twice 5a the Ther. 


"In lus of the Ee 


[See the 7 = 4 The Baikf: of 
nd Liberties, _— Seſſions Proceſs; The 


mitted by the Court. 
Hinclreds and 


n to appear 
1 or Proſecute ; 


3 
* 1 Lev. 15g, ® Freedom from Arreſts upon mean ; think is to be allowed to 
all that attend upon a Court of Record. So that if ſuch a one is ar- 

reſted upon Mean Proceſs, 'This Court may Diſcharge him. 
2. The Juriſclictin of the Juſtices in Seſſions conſiſts in Hearing 
wo Determining Felonies, Treſpaſſes againſt the Publick Peace, Gr. 
ntion'd in their Commiſſion, or given by Statutes. Upon 
vidiea in Treſpaſs, This Court may Fine, &c. But though they 
4 Power to Hear and Determine Felonies, They uſually Try 
only Petty Larcenies; other Felonies being of Courſe Tried at the 

Ees. 

| But there are many Offences which by Particular Statutes ought 
to be proſecuted in this Court; as concerning Alchoufe-keepers, 
_ Ate . to an — e. Chee. Babes © Se Chien, 


1 


concerning ti Money for Paſ- 
ſing Vagrants, Wages, Weights and Meaſures. [See the Offences 
1 collected by Lambard, chap. 19. and Nelſon, Tit, Sef- 
Bo in Eafter and 
Michaelmas Seſſions, and cannot be done in any other. In Eater 
Seſſions, Relief for Maimed Soldiers is to be rais'd by an Aſſeſſ- 

ment, The Wages of Labourers Taxed, Treaſurers for the County- 
Stock are to be a and the Prices of the Carriage of Goods 
are to be Settled. In Michaelmas Seſſions, The Juſtices, who are to 
controul the Eſtreats of Sheriffs muſt be chofen by the Cuſtos NRaru- 
lorum, or by the Eldeſt of the Quorum; or the Prices of Victuals 
may be then Aſſeſſed or at Eaſter, [See Lambard, Nelſon, ut fu- 
E of holding the Seſſions Corr, Dalton 185, 
186, 187, 
v3 Cro. 438, ? One ought not to be Indidted and Tried the ſame Seſſions. 
448. Beſides Trials upon Traverſe, i. e. where the Party takes Iſſue, or 
p. 515, 517, denies the Chief Matters of the Indictment, or the Point of — 
2 * dictment, The Juſtices make Orders upon Hearing of Complaints, ec. 
Ina. 16; Which if Diſobey d, they may bind the Delinquent to appear and an- 
 twer the Contempt. or immediatel n till Odedi- 
ence to the Order is an Order of the Quarter-Seflions 
my be Removed by a Writ of Certiorari into the King's Bench, and 
he es he err upon the Order; or it may 

Procedendo. Stridineſs of Words are not requi- 
2+ Vent. 37. 3 as in an Indictment. = 


[See Certiorari in the Catalogue of Writs, chap. 4- poſtea.] 


| Dale. ch. 18 ö. 


2 


. Ay 


Ch. [. Laws of : England. _ 


bs this n fond Bice cre . Expreſs 
Command in the ſaid Statutes. 
In ſome Counties the Seſſions are uſually adjourn'd, for Diſpatch * ilk ch. 


of Buſineſs, to a private Chamber; where Four Juſtices make Orders oe eng 


concerning Matters of Importance, to promote fome private Deſign, 


Oc. Qrere, If ſuch Orders are Good. 

There is ſometimes kept a Special or Petty Seflions by fome Ju- 
ſtices at an Inn, Oc. for the more ſpeedy Diſpatch of Buſineſs in the 
Neighbourhood ; as for Alehouſes, Taking the Accounts of 


* — 


* 7 — — 4 n 


the Overſeers of the Poor, and — of the Highways, and to get 
Information of the State of the Highways, and for Examining the 


Regiſter- Books of Rectors, and Vicars, as to Aſfidavits for Burying in 
Woollen, Ge. 


Several Corporations have their Quarter-Seflions within their own 


Limits, [See Of Juſtices of the Peace, Book 1. chap. 7.4 


XIII. The Sheriff's Turn (from Tour, a Circuit) is a Court of Of the She 
Record held in the uſual Place before the Sheriff Twice every Year, rhe — 
(viz.) within a Month after Eaſter, and within a Month after Mi- + Luft. 260. 
chaelmas for Criminal Cauſes. Otherwiſe, if Held at any other Time, 
the Preſentments there are void. | See Magna harta, chap. 35. and 
the 31 Ed. & chap. 15.] It is the King's Leet throughout the County, 
tho' it is held in every particular Hundred, [See the Statute of Marle- 

10.] — the Sheriff is Judge of it, as of a Court inci- 
Office. The Style of this Court is Curia viſus Franci 
= Domini Regis tent. apud A. Coram Vicecomit. in Turno ſus Prins 
die, &c. 

All * Eccleſiaſtical Cauſes were antiently Determin'd in the Turn; 2 Init 72, 
and the Biſhop, with the Sheriff, did go in Circuit Twice every Year, 2 
thro' ev — in the County. 

Thoſe re inquirable here, as are inquiradle in a Leet. For 

the Court-Leets _ taken out of the Turn. | See Magna Charta, 

chap. 17. and 2 Inſt. 32. 28 Ed. 3. chap. 9. 1 Ed. 4. chap. 2. and of 

the Court-Leet, infra. 
An Offender here ſhall be Amerced, and there ſhall be a Diſtreſs * i, 1 395 


or Action of Debt for that Amerciament. But the Sheriff may impoſe *? 


a Fine on any that are guilty of an Offence in the Face of the Court; 
and on Officers neglecting Duty, &c. and here alſo He may Diſtrain, 
pq ne Debt. [Sec Hawkins's Pleas of the Crown, Book 2. 

upon a Certain Day; 7 Car, 


chap. 10.] 
22 The * — cia Cont) 
- Month being computed by twenty-eight Days, and not accord- * 266, 


1s Held from Month Ot the Coun- 


Month by the Sheriff, or His Under-Sheri 


ing to the Kalendar. [See Magna Charto, chap. 35. and 2 EI 6. 


chap. 25. 

* be kept at any Place, within the County, by the Sheriff, un- 
Els He b Reſtrained by Statute. 
This Court is no Court of Y Record, but onl a Court-Baron. The » : 1nd. 225, 
Freeholders or Suitors of this Court are the Fudges, not the Sheriff, 45: 266 
The Firſt Proceſs is a Diſtringas, or Diltrels, ti the Defendant does ap- EY 
pear ; but no Capias can iſſue from this Court. 


Qqq2 This 
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* + Inft, 312. 

4 Tnit. 466. 

x 1 Ventr, 65. 
y Abr. 


b. Abr. 


* 4 Intl. 266. 


© 2 Iaſt. 559. 


does not appear. 


= This Court is for Civil Cauſes, and doth hold | Pleas betwixt * 
and Party, where the Debt or Damage is under 40 . But it ought 
not to ſuffer the Plaintiff (as is too often praciiſed) to divide his Debt 
into ſeveral Plaints under 40 v. to empower thus Court to hold Plea 
of it. For in this Caſe the Defendant may have a Prohibition. It 
hath not Cognizance of Treſpaſs Ji & Armis, becauſe a Fine is thereby 
_ to the King, which it cannot 1mpoſe. But by Virtue of a Writ 
of Juſtices the Court may hold Plea of Treſpaſs Fi & Armis, and of 
wes Sum, or of all Actions Perſonal above 40 s. For this Writ is in 
the Nature of a Commiſſion to the Sheriff, and is Vicont iel, (i. e.) 
belongs to the Sheriff, is triable in the County-Court, and is not 
Returnable. In a Replevin, The Sum may be above 40s. Yet it 
Free hold is pleaded by — Defendant, This Court can proceed no 
further; For Freehold ſhall never be tried without Writ, therefore 
the Cauſe muſt be removed; as when a Defendant avoweth for Da- 
_ -feaſant, and the Plaintiff 3 dy Reaſon of Common of 
ure. 

A Coroner is to be choſen here in full and open County by the 
Freeholders of the County, by Force of the King's Writ ; wr fo to be 
preſent in this Court to pronounce Judgment of Outlawr) upon the 
Exigent, after Quinto Exactus, at the Fifth Court, if the Defendant 
[ Sec Of the Coroner, Book 1. chap. 7. and Of Out- 
le mry, chap. 4. & 5 « Poſte] 

v Knights of * Shire for the Factiomens, and J. ws of the 
Foreſt, are here likewiſe to be choſen. ¶ See of the Parliament, ante, 


and of the Corrt of the Foreſt, poſt.) 


Or the Hun- 


dred Cœurt. 
*-2 InS; 76. 
4 Inft. 267. 
E Rep. 1 z. 


If the Co "art. 


Leet. 

4 +; Ini. 71, 
72. 75. 995 
121. 

4 Init. 261, 
262. 265» 

2 Cro. 584. 
2 Coo. 76. 


2 Danv. Abr. 
289959897293. 


Franchiſes, and the Sheriff hath nothing to do with Them. 


By the 11 H. 7. chap. 15. Sheriffs Rand in Connty Courts are 
E. 3 by Juſtices of the Peace, &c. 


XV. © The Hundred-Court is held before a Steward, but the Suiters 
are the Fndges. It is Derived out of the County-Court for the Eaſe 
of the Subject, and conſequently is no Court of Record, Having 
Juriſdiction. It may be Held Every 


like 
Three Weeks. Theſe — D are 
[See Of | 


H undreds in the tn þ 


XVI. © The Leet or View ＋ Frank-Pledoe ( from Free-Pledge, 
Surety for Freemen) is a Court of Record, Held before the Steward 
of the Leet, that * King may be certified, by 
Steward, of the Manners of the People 


the View of the 
within 44 Precinct, for the 


Preſervation of the King's Peace, and the Puniſhment of ſeveral Of- 


fences againſt the Publick. For this Reaſon every one muſt be with- 
in ſome Leet. None can be of two Leets; unleſs perhaps one hath 
not a General Juriſdiction. For then the Inhabitants within ſuch a 
private Leet muſt attend the Sheriff's Turn for all other Matters 
that are not within the Cognizance of the Leet. If One's 
Houſe ftands in two Leets, He is faid to Commorant mn that 
where His Bed ftands. The Precin& of the Frank-Pledge is call'd 
Decenna ;, becauſe it commonly conſiſted of Ten Houſes, The Peo- 
ple did heretofore undergo great Trouble in Travelling to the She- 
riff's Turn, therefore Leets or Views of F Frank-Pledge were granted 
to 


3 


k 2 — — 
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to Lords of Hundreds and Manors and leſſer Franchiſes, and to Mayors 
of Cities, ec. out of the Sheriff's Turn. [See the 12 Ed. 4. chap. 8.] 
Upon this Account, there is a Duty in many Leets De Certo Lere, 
towards the Charge of obtaining the Grant of the Leet. Yet theſe 
Courts are ſtill the King's Courts, tho the Profit goes to a Common 
Perſon, or to a Subject. 


* Leets may be Held by Charter or Preſcription. By Charter, on the Ind. 116.2 


fame Days contained in the Charter. By Preſcription, on Certain or 


2 Inſt. 72. 


t Cro. 125, 


Uncertain Days, according to Uſage. For it 1s ſaid, that the Statute 245. 


of Magna Charta, (which provides that no Leet ſhall be holden but 
twice in the Year) was in Affirmance of the Common Law, and 
therefore that one might preſcribe againſt it, or that that Statute and the 
31 El. 3. chap. 15. Extend only to the Sheriff's Turn, and to rhoſe 
Loeets only that were Granted out of the Turn; not to Thoſe that were 
before the Statutes. But They muſt be kept in a Certain and Determi- 
nate Place within the Precinct. A Man may preſcribe for a Leet to 
enquire of one or two Articles only, as before Hinted. 

The Steward is the * Judge as the Sheriff is in the Turn. All 
Freebolders within the Precin& are Obliged to come to it, and All 
other People above the Age of Twelve Years, and under Sixty, except 
Peers, Clergymen, Women and Tenants in antient Demeſne. [ See 


the Stat. of Marlebridge 52 H. 3. chap. 10. and 2 Inft. 120, &c.] The 


ry ought to conſiſt of Twelve Freeholders at leaſt, to inquire and 


f 6 Rep. 12 
8 Rep. 38. 
2 Inſt. 190, 
129, 121. 


eſent all Things preſentable. If there are not Twelve Freeholders 


| Refiants to be ſworn on the Jury, or any Suitors, The Steward may 
cauſe Strangers that come within the View or Precin& to be of the 
| Inqueſt or Jury. No One is bound to attend on the Account of His 


Lands lying within the Precin&, but only in reſpe& of His perſonal 


Refidency. | 


The Steward hath Power and Authority in this Court. i. To 


Elet Officers, as Conſtables, Tithingmen, Haywards, Ale-Taſters, 
©. To puniſh Offenders by the Common Lat; not by Statute, un- 
lels the Statute gives Authority, | See the 18 El. 


2.] but in no Caſe 


with Death. Petty Treaſons, Felonies, Treſpaſſes, 77 & Armis are 


enquirable here by the Jury, and may be preſented in this Court; 
but are not puniſhable here. They are to be certified by the Steward 
to the Juſtices of the Peace at the next Quarter - Seſſions; Other Of- 


fences may be enquired of, preſented and puniſbed; Some by Com- 


mon Law and ſome by Statutes. | See 4 Inſt. 265. 
This Court hath Cognizance, by Common Law, or by Statute, of 

Tipling in Ale-houſes, Miſdemeanors of Ale-Conners ; Affrays, Af- 
faults whereby Bloodſhed enſueth; Common Barrators, Bawdy-Hou- 
ſes, Miſdemeanors of Conſtables for neglecting to keep Watch and 
Ward, and to execute their Office upon Vagabonds and ſturdy Beg- 


gars; Defe& in Bridges, Cauſeways and Highways; Deſtroyers of An- 


tient Bounds to Diſtinguiſh Pariſhes, Tithings, Commons, Cc. Mif- 
demeanors of Bakers that do not obſerve the Aſſiſe of Bread, Brewers 
that do not obſerve the Aſſiſe of Ale and Beer; Offences of Butchers, 
Curriers, Cottages and Inmates, Deciners or Suitors Refiants not ap- 
pearing at the Leet; Eſtrays, Waifs, Treafure-Trove, and Goods 
wreck'd belonging to the King, not to a Subject; Offences of Eaves- 
droppers, Of Thoſe that neglect to hold a Fair or Market, _ 

is, 


486 
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lers, Regrators and Ingroiſers, Unqualified Perſons keeping Guns, 
Dogs, &c. and deſtroying the Game; Unlawful Games, Common 
Hedge-Breakers, Thoſe that negle& to make Hue and Cry after Rob- 
beries and Felonies committed, Miſdemeanors of Higlers, Innholders 
of Thoſe that give Lands in Mortmain without Licence, Millers, 
Night-walkers, Common Nufances ; The want of Stocks, Pillory and 
Common Pounds; Pound Breaches, Reſcous, Scolds, Miſdemeanors of 
Shoemakers, Searchers and Sealers of Leather; Thoſe that put Stone- 
horſes of Two Years Old into a Common, Offences in Victuallers, ¶ See 
4 Inſt. 262, 263, 264.] Falſe Weights and Meaſures, Gr. | See 


I Dany. Abr. 290, 291. | 


E Dyer. 13; 


14. 
Finch. 386. 


Kitchin, 86, 


Gl, ISS. 
2 Inf; 32. 
H. P. C. 175. 


Note, 5 That a Preſentment in a Court-Leet, or Sheriff's Turn, 
after the Day of Prefentment, ſubjects the Party forthwith to a Fine 
or Amercement, and is not Traverſable unleſs it toucheth the Par- 
ty's Frechold ; as that one ought to cleanſe the Highway, @c. by 
Reaſon of His Tenure. Here the Courſe is to Remove fuch Pre- 
ſentment into the King's Bench by Certiorari, where the Party may 
Traverſe it. Neither the Turn or Leet have Power to Try any 
manner of Traverſe, ¶ See Magna Charta, chap. 17. and 2 Inſt. 132. 
1 Ed. 4. chap. 2.] 5 . z = 

The Freeholders in a Leet may make By-Laws relating to the 


Publick Good for Matters within the Leet; and they ſhall bind every 


n Cokes 


Compl. Co- 
p holder, 
C 26. 

8 Rep. 38, 
395 40. 

11 Rep. 43, 


45 

1 Inſt. 126. b. 
12 7. A. 

2 Dan. 292. 
i 5 Rep. 395 


405 59. 

i Ta, 12G. b. 
127. a. 
Coke's 
Compl. Cop. 
* 


I 28, | 


+ 5 Rep. 41, 


43: 
Danny 


Compl. Cop. 


31. | 
> Roll. Abr. 
541 

2 Roll. Abr. 
83. 


m x Inft. 
2332 & 

3 Inſt. 219. 
g Rep. 50. 
Kitch. 13. 


one if They are for the Publick Good or for the Commonwealth. 
Otherwiſe, if They are for a Private Intereſt They bind Thoſe only 
that agree to Them, and muſt be in Purſuance of a Cuſtom to make 
ſuch By-Laws. : 85 85 | 
The Method of Puniſhment is by Fine and Amerciament, which are 
incident to Court-Leets, > 3 5 
b A Fine here ſignifies a pecuniary Puniſhment aſſeſſed by the Stew- 
ard for an Offence or Contempt committed in Court, or by Publick 
Officers out of Court in Adminiſtration of their Offices. A Fine is 
always to be aſſeſſed by the Steward, and is not to be affeered ; tho 
ſometimes it is call'd an Amerciament. For a Fine the Lord may 
have an Action of Debt, or Diſtrain of common Right. This is the 
only Court that can Fine and not Impriſon. An Amerciament 
( Miſericordia, for it ought to be aſſeſſed mercifilly) is a pecumary 
Puniſhment aſſeſſed by the Homage or Jury for Offences committed 
out of Court by private Perſons, to be mitigated by Afﬀeerors (from 
Affeurer, To Tax) affirming the Reaſonableneſs thereof upon their 
Oaths, where no expreſs Penalty is preſcribed by Statute. An Amer- 
ciament is always to be aſſeſſed by the Homage. And if an Amer- 
ciament is agreed on, The Lord may have an Action of Debt for 
it, or Diſtrain for it of common Right, and impound the Diſtreſs, 
or fell it at his Pleaſure. But he cannot impriſon for it. A Man 
cannot be Amerced in a Leet for ſurcharging the Common, or for 
digging in the Common; becauſe this concerns the Private not the 
Publick Intereſt, ind belongs rather to the Court-Baron to enquire of 


Every one that hath a Leet or Market ought to have a Pillo- 
ry, Tumbrel, Oc. to puniſh Offenders. [See the 5x H. 3.] For 
want thereof, as well as for other Neglects, the Lord may be Fined, 
or His Liberty ſeiſed. Stocks are to be provided at the „ 
| 3 


Ch. 1. Laws of England. 
tie The, Fer Oviginally were not to puniſh, but to keep Men 
in hold, | See 1 — 

Note, That the Greateſt Part f the Buſineſs of the Turn and Leer hath 


declined for ſeveral Years, and is Devolved on the -Seſſions. 
[See Hawkins's Pleas of the Crown, Book 2. chap. 10 & 11.] 


XVIL ® The Corrt-Baron is a Court which Every Lord of the Of theCourt- 
Manor (antiently call'd a Baron) hath within the Precin& of that ind. 53. 
Manor. It is no Court of Record, and therefore County-Courts, Hun- a. #b. 
dred-Courts, Oc. are not of Record; becauſe they are but Court-Barons. 4 l. 263. 
A Court-Baron is an Inſeparable Incident to a Real Manor, not to a No- 3 > _ 
minal Manor, where the Real Manor has been once 
ing away the Demeſnes or Services. It muſt be held by Preſcription ; = 
for it cannot be created at this Day. A Court-Leet is not Incident to a Compl. Cop. 
Manor; but he that Hath a — may alſo Have a Court-Leet, to be 5 3% 
Held within his Manor by Prelcription or Grant from the King, And 
that which of a Publick Nature is tranſacted in a Court-Leet, when 
It is held with a Court-Baron, ſhall be applied to the Court-Leer ; as 
Private Matters ſhall be applied to the Court-Baron. | See of Eftates 
by Copy of Cormt-Roll, Book 2. chap. 1.] 
48 muſt be holden on ſome Part of the Manor. For 
if it is holden out of the Manor, it is void; unleſs there is a 
Cuſtom to hold Courts at one Manor for all, where the Lord hath ſe- 
veral Manors. = 
This Court is of ® Two Natures. 1. By Common Law, which is the * 4 Rep. 26. 
| Barons or Freebolders Court, or the Court-Baron that is incident to Every : 2 
Manor, of which the Frecholders being Suitors (Men, not Women) 1 Inft. 58. a. 
are the Judges, and the Steward only Regiſter. It cannot be a Court: 
Baron without Two Suitors at leaſt. This Court may be kept from 
Three Weeks to three Weeks. 2. By Cuſtom, which is call'd the 
Cuſtamary Court, tho it is kept but very ſeldom. This doth concern 
Cuftomary Tenants and the Copyholders, whereof the Lord or his 
Steward is Judge. The Court-Baron may be of this double Nature, 


and the Rolls contain Matter that concerns both, or One may be without 


the Other. But as there can be no Court-Baron at Common-Law with- 
out Freeholders, ſo there cannot be a Cuſtomary Court without Copy- 
holders, or Cuſtomary Tenants. And tien, tho' It is not a Manor in 


La without — Hay Yet it is ſuch a Manor, that the Lord may 


keep Courts, & c. for Copyholders. This Cuſtomary Court cannot be 
held out of the Manor. 


r The Franchiſes of Ingfangtbefe and Outfangthefe to be Heard and » 2 Toth zi. 


Determined within Court-Barons, are Antiquated or Gone. Fung in 
the Saxon Tongue fignities to take or catch, and Thefe a Robber. 
that the Words ſignify a Privilege or Liberty Granted unto Lords of 3. Trad. > 
certain Manors to Judge any Thief taken within their Fee; whether 
one of their own Men Living hn the Manor, or One Living Orc 
of the Manor that is Taken there. 

The Perſons concerned in this Court are the Lord, The Steward, the 
Lord's Tenants and the 


Bail. 
The Lord is Chief in Place of Authority. 


r His Acts are Good 4 Rep. :4 
Compos Mentis, Outlaw'd in a Perſonal Action, Rer. 4 
te, Oc. and tho but Tenant for Years, At Will, Sta- 1 lf. 53 b. 
tute-Merchant, Oc. He is Dominus 0 Tampere, and © Ln 
2 r 


tho an Infant, Non 
Excommunica 


cd by Grant- 12, Ko 
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22. ts te 0 te 
Surrenders and Deſcents, but to Grant Voluntary Copies 
Lands, which come into his Hands. Even 
made by fuch Particular Lords ſhal} 

or Inheritance; becauſe all theſe 
Time Being. But Diſſeiſors, Abators, 
8, 1 have Defeazable Eſtates ſhall not bind 
others by nis A Tenant at Sufferance ſhall 
bind die by Dilcdos cher in Pale: 
and others in Poſſeſ- 


againſt them 
3 becauſe Ts oof og 


do it. Nay * if the Lord of a Manor for the Time 
is Leſſee for Life or Years, Guardian or Tenant at Will of a 
does take a Surrender at Will into his Hands, and be- 
his Eſtate 1s Determined, yet the Lord that cometh 
. 2 
was Legitimits Dominus pro Tempore, What 
a Copyholder, The Law will allow him, 
are not ſtrengthen'd by Cuſtom, have no Jon- 
's Eſtate continueth. And therefore if a 
D > Las 1 6 Copy tw» Alien 


is Deſtroy'd, and the Power of Alienation 


* Coke's The Lord's Autboriry doth conſit chiefly, 1. In Puniſtiing Offences 
Fr and Miſdemeanors committed within His Precincts; as for Non-Per- 
98 Cuſtoms, Breach of By-Laws, Gr. 2. In Deciding Con- 
troverſies about the Title of Lands lying within his Bounds , 
where He may Redreſs Matters as a Chancellor in Equity. Theſe Au- 
bins mqrnonys wr ten, * M 3. In Admitting 
5 — which 


1 Inſt. 58. b. 


59. b. 
1 Roll. Abr. 
499. 


* 


» Cope's . Stede a Place, n 
Comp- Cop. that in the Lord's s Abſence fitteth as Judge in Caſes of Cop) in the 
545.49 Court (but only a Regiſter in the Freeholders Court) to enter Plaints, 
1 Ventr. 153. Pleas, Surrenders, Admittances, Fealties, and to Prove Teſtaments, and 
to Commit Adminiſtrations of Perſons dying within the Mannor, &c. 
In the Lord's Abſence he may alſo puniſh Determine Con- 
Redreſs Injuries, &c. He acts ſome Times in the Lord's 
Name. Stewards for the moſt Part have Patents for their Offices; yet 
e They ma be retained by Parol, or Word of Mouth, and They "ſhall 

continue fo until Countermanded. ng) ng 


poration, His Fudcia! Ka, ſtall land Good, * h 3 is 
Grounded upon a wrong Foundation. we, though bis Aubert 


xs Cuſtom's Inſtrument (not as Judge ; as Voluntary Admitrances, Or.) 
4 Rep. 26, can never bind. 


23 cop.  * A Steward of the Court may take Surrenders in any Place without 
24 Cuſtom; but he cannot at any Court holden ot of the Manor make 
Ga. 1 Leo Grants 1 Eſtates, or — 7 


* 


r 


— i 


—— — or nee 
Lord. and See 2 Danv. Abr. 179, 189, 258. 

The of a Steward may be * Forfeited by Abuſer, Non-Uſer and 9 Rep: 56 
Refuſer, to keep Court, &. [See Of Offices, 1 Them, 
and How They may be Forfened, Book 2, 2.] 

An Under-Steward is the Steward's Deputy, and His Authority is » Cole's 
Equal to the Steward's, only that the Steward may make Admit- . Come: Cop 
tances out of Court If de made in the Court-Roll, That Kitch 163, 
He that is Admitted hath paid r For thougn 557 
the Under-Steward can take a Surrender out of Court, cannot make 
any Admittance out of Court, without ſpecial Authority or Particular 5 
Cuſtom. A Steward muſt have © Special Words in His Patent, to © g Rep. 45 
make an Under-Steward, unleſs in Cafes of Neceflity ; as where the 
Office of a Stewardſhip, Cc. does deſcend to an Infant, or is Granted 
8 Then in Reſpect of Infancy or the Dignity he may make a 

The Tenants are the Freeholders and Copyholders. [See Of the 
Buſineſs of the Jury or Homage, infra.] 

The © Bailif is the Cryer, and his Duty is to execute the Proceſs of lil. 


the Court, To Preſent all l Pound-Breaches, and all Chattels Waif d and Een. OY 
_ 2329. 


As for the Furiſdifion of the Cour: Baron. 
1. The © Freebolders-Court conſiſts in Hearing Plaints of Copyhold *Lit. 76. 
Lands, (for Copyholders ſhall not Implead, — Againſt the Lord | iaf. ,. . 
8 in the King Ar 117. b. 118. a. 

King's Writs, though a Copyholder's Leſſee for one Year ma 

an Ej 5 and for Debe. Treſpaſs, Se. under 40 s. (not © mp.Cop 
paſs Ji & Armis, —_ impoſe a Fine,) where the 4 Kep. 26 
122 or Suitors are J\ * Theſe muſt be Twelve; though Coke's 
the Lord may Hold a Court-B D 
are but two Tenants. But if there is 1 ar 
Teer there muſt be Twelve; where the Tryal by Jury 
roceſs s the fame as_in the County Court, by 


of a Copybolder * 
gegebene, there, a Writ of 
ur the Remody i by Feen tothe Ld, 


the Judgment. | 
Rrer | Note, 
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we 0 . 


om from a | Court-Baron inaſmuch as 

of a Court-Baron, every Tenant is ſum- 
Court his Leaſe, Copy or Title to His Eſtate, 
the Steward, when the Manor comes to a New 
is Power is to be Queſtion'd. ¶ See the Stat. of 2 Ind. 142. 

12 or 52 H. 3. chap. 22. 15 Rich. 2. chap. 121 

2. 

Court of Antient Demeſne belongs to a Manor of An- Of the Court 
s are of a Court-Baron, Held by the Demetve. 
nor, wherein the Suitors are 4 Ind. 269, 
12 have Privilege not to Ind 1 

e e an exo ht Cloſe 53 

This Privilege doth not exte to per- Rep; 105. 
Freehold does not come into 31, &c. 
e 


Lobp 


;of Right Cloſe cantiot remove the 
1 Account; tho the Te- 


ſeven Cauſes. [ See 
4 Inft. 269, 270. ] 


If Falſe Judgment is given in this Court, The bai or 
Tenant ſhall have de a Wri of Filth Jams, (not a Writ of Error) 
as it is in other Courts not of Record. 

Lands in Antient Demeſne may be Extended upon Statutes and 
upon an Elegit , becauſe the Title of the Land is not directly put in 
Plea in the King's Courts. Regularly all general Acts of Parliament 
extend to Antient Demeſne. [See Of Elates in Antient Demeſue, 
| Book 2. chap. 1. 

A Fine levied in the King s Courts makes it — until re- 
vers d by 


9 
XIX. The. Court of the Coroner is a Court of Reva to enquire Of the Court 
any one comes to a Violent Death or Miſchance. „ ere 
can enquire of no other Felony, but of — of a Man, and 8. P. C. fi. 
Super Viſum Corporis, which no other can do. 22 
If the Dead Bally is buried, or fuffer-d to lie ſo long that it ſtinks E. P. C440. 
5 4 hath view' ir The Tounlhip tall be amere d. 


| 44 X no Danger of Infedtion by 
not be found, (Fore Danger, mt 


7 * 4 5 Rep. 116; 
3 Inſt. 55. 

H. P. C. 29, 
Was 271. | 


4 Inſtitute of the Bock Iv. 


after the Stroke. [See Weſm, 1. chap. 107], He may likewiſe en- 
of the Eſcape of the Murderer ; nn thn he 
urderer eſcaped untaken, the Townlhip cannot Traverſe ſuch 


Eſcape; and if a Fugam fecit is found before the Coroner, it is not 
Traverſable. 


He hath no Juriſdiction of Offences committed in the Open Ser. 
between the High and Low Water Mark; 8 iy 
King's Courts. [But ſee Articuli ſuper Chartas, chap chap al 
549, 330. 3 bf 234: 4 Rep. 46, 47. See alſo Fg 4 7 
and of Appeals, c _ 5. infra] 

a; Dar. Now as to the View of the Body. It is His Office, fo ſoon as He 
220, -- acquainted with the Suſpicion at leaſt of a violent Death, to ſend 
His Warrant or Precept to the Bailiff, and alſo to the Conſtable and 


Tithi of the Hundred, c. to ſummon Tw four ſufficient 
Men of the Four, Five or Six next Towns adjo dat at 2 cer- 
tain Da They come before Him to fuch « to enquire upon 


View of the Body of 4, &c. If the Body is buried, it is to be taken 
up, and the Coroner is to Record the Names of Thoſe that buried 
it. And if 


it came b 


the 
its 
the 


ling, - whether the Party was kill'd 
= 0 ade, or by Cas And the Coroner 
the Enquiry, may ſend His Warrant for Cons ws to appear, 
their Examination in Writing under their Hands. And uf an 
to be tried for Felon The Witneſſes mul be bound by 
zance to appear « next Aſſizes to deliver their 1 of 
cc 
he Jury u ving in their Verdict, 
The Coroner muſt 4 he Inquiſition either of Murder or Man- 
ſlaughter by another, or Felo de ſe, or of a killing b Misfortune, G. 
to the next Gaol-Delivery of that County, or c« the ſame to the 


King's Bench. [See 3 H 7. chap. 1.] 
— „Ge. the Filing of the Inqui- 


= 


2 1 For Mi ement in the 
«Cre. 374. ſition may be ſtopp'd, or the Coroner may de order d to attend, and 
» Mod. 8:. amend Flis Inquiſition. If He hath bow guilty of Corruption or 
; Venrr.c®> Bribery in taking the Inquiſition, a Melius Inquirendum may be 
27>" awarded to ſpecial Commiſſioners to take a New one, who ſhall pro- 
| cool on the Tiſlimeny of Wizelin, ne wpes View of he Bady. If 
the Inquiſition is good, He that is ſuſpedted to have committed the 
Felony may be Tried upon the as well as an Indict- 
ment. [| See the 4 Ed. 1. 3 H. 7. chap. 1. 2 Ph. & M. chap. 13. where 
the Duty of a Coroner is ſet forth at large.] 


„gi. The Coroner ought to fit upon the Body of every Prifoner that 
dies in Priſon. 
and Miniſterial Office 92 and 


[ See Greemwood's © 
Hawk. Pleas of the " Bok 2. chop. 9 


Articuli ſuper Chartas, or the 28 Ed. 1. chap. 3. I» Caſe of Death 
mn the Verge, the Coroner of the County hall off with the King's Co- 
roner. | See 2 bift. 540.) "# 


By the 33 H. 8. chap. 12. F. 1 & 3. All Inquiftions View of Per- 
* in mit hin — King's Palaces or Houſes, þ go 3 
or Houſes, at ſuch Time as His Majefly ſhall happen to be there Abiding 
I 0 of the King's Honſ- 

251 the 4 any other Coroner of the County, &c. 
the Curt of the Lord Steward of the King's Honſe, &c. 
poft.] 


be 3 H. 7. chap. 1.. The Coroner is to bave upon an Inquiſition 
of Murder, 13 8. 4 d. of the Goods of the Murderer. If He bath 
nothing, then of the Amerciaments of the Townſbip for the Eſcape, if 
there was an Eſcape in the Day-Time. | See Weſt. 1. chap. 10. and 
2 Inft. 176. But, | | SY 

By the 1 H. 8. chap. 7. When One is ſlain by Miſadventure, 
The Coroner ſhall Execute His Office withous Fee, on Pain of 


[See the 4 & 5 FV. & M. chap. 22. Concerning the Pleading of 
Grants to an Inquiſition Return'd by a Coroner. And fee of the Co- 


XX. The cht of the * Clerk of the Marker is to Enquire of Of the Coure 
Weights and Meafures, whether y are according to the King's of &- Go 
Standard or no. [See Of the Clerk of the Market, Book 1. chap. 7. vr. 
Of Fairs and Markets, Book 2. chap. 2, Of Weights and Meafures, * 4 Init. 273. 
Book 3. chap. 3. 


XXI. The Court of * Pie-Powders (Curia Pedis Pulveriſauti; be- Of the Court 
cauſe for Contracts and Injuries done in the Fair or Market, Juſtice of, Pe Pos. 
ſhall be done as ſpeedily as the Duſt can fall from the Foot) is inci- 2 Inv. 220, 
— | for by Grant of the Fair or Market 7% 23 
it ina | _ 6 Rep. 12. 

It an to be Holden before the Steward of the 10 Reps 74 
Court, who is the Judge there; 


3 
2 


former Foie 

8 . Copland 

Matter 7 ind, 

Heard and Determin'd, the ſame within the Pre- 

S | 48 

cording to the 

tract, Oc. rket, and 

within the —_— 

22 the Fair, ſhall 
Judgment. = 

But 


irr 


. 
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| — tt re et errant 


Of theCourt XXII. The Court of the Commiſſioners of * Sewers (from Sewer, a 

of che Cn" Paſſage or Chanel for Water) is by Commiſſion under the Great 

Sewers. Seal, according to the 23 H. 8. chap. 5. where there is a Form of 

lust. 275. Their Commiſſion and of their Oath. This Commiſſion is Granted 
by the Lord Chancellor, Lord Treaſurer, and the Two Chief Ju- 
ſtices, or any Three of Them, whereof the Lord Chancellor to be 
One. This Commiſhon may laſt Ten Tears, unleſs Repeal'd before 
that Time; and all Laws made by Virtue thereof ſhall continue in 
Force one whole Year after the faid Ten Years; and the Juſtices of 
the Peace of the County have Power to Execute the Commiſſion and 
the Laws for that Year, unleſs a New Commiſſion iſſueth forth in the 
mean Time, 


By the 3 Jac. 1. chap. 14. All Walls, Banks, Ditches, Sewers, 
| Water-Courſes, Bridges, Sc. within Two Miles of London, fal- 
ling into the River Thames, ſhall be ſubjeft to the Commiſſioners of 
Sewers. POE 


» 10 Rep. Their Y Brſieſs is to Repair Sea-Banks and Walls, To Survey 
14 142 Rivers, publick Streams, Ditches, Bridges, and other Defences by the 
W Coaſts of the Sea and Marſh-Grounds. But they cannot intermed- 
dle, unleſs in Caſes where there is a publick Prejudice. For if They 

decree a Stream to be ſtraitned, fo that the Meadow of a particu- 

lar Perſon is Overflow'd; an Action will lie. Neither can They 

make a New River, or Try New Inventions at the Charge of the 

* 5 Rep. 100. The) xy make a Tax or * Rate according to the ity and Qua- 
to Rep. 139 lity of the Lands and Rents at their Diſcretions, upon All that are in 
* Danger; even where one ought to Repair and is not Able to do it, or 
tho no Fault was in Him by Reaſon of the Extraordinary Rage of the 

Waters. And if any Perſon refuſes to pay it, The Commiſſioners may 

Grant a Warrant to Diſtrain his Goods and Sell them. Lands alſo may 

be Sold for the Tax or Rate. 

Tho' by the Act the Commiſſioners have Autl 


thority to do ac- | 
* ; Rep. 100. cording to their Diſcretions, * yet they are bounded by the Rule of 


2 3% Reaſon and Law. For Diſcretion is to Diſcern betwixt Right and 


Wrong, 
By the 7 Ann. chap. 10. Any Six of the Commiſſioners may decree the 


See the 7 Ann. chap. 9. For giving the Commiſſioners of Sewers of 
London the — Sree 3 

The Commiſſioners may proceed 1ew iſcretion, 
bound by the Rules of Law, to —_ > 
to Remove Them, To enquire who have neglected to repair, Oc. 
and the Jury may Amerce for The Commiſſioners may 
puniſh by Fine for Contempts in Court, or where their Officers neg- 


le&t 


4 * * chili... — 


* 


* Diſcrein of Diſcernere per Legem Qn e, 2 Inſt 56, 255 


Nu. The Cot of Commiſſioner Of the Court 
EE S 
of Lancafter, in Caſe of Equity 


not able to come to be 


ory, 4 Inſt. 278 
y other, the 9 Rep. 70. 


ted by 71. 


doth, nſt him, and he may be puniſhed 

by Fine and Impriſonment when the Witneſſes have been Exa- 
XXV. © The Foreft-Courts were Inftituted for the Government of Of the For. 

the Foreſts. A Foreſt has been before Deſcribed. [See Of Foreſts, Court. 


Book 2, chap. 2.] | . | „„ | 
The s of the Foreſt are eſtabliſned by Act of Parliament; + Lat. 34 
moſt Part are contain d in the Statute of Charta de Foreſtd, *' *'* 
1. and Ordinatio de Foreſi4 24 Eu. 1. ¶ See thoſe Statutes 


peak of the Officers of the Foreſt, and the ſeveral Courts be- 


F 
ers. 


* 
3 
8 


£5 
Z 


: 


85 


The Chi 4 in Eyre ( Tinerantes from Iter, One for the Int. 291. 
Foreſts this fide the River Trent, the other Trent) are 
Created 


# 


Th 


i 


F 


Sheriff. 


Fr 
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be Diſcharged by Writ. They are 10 keep the Laws ofthe Feen 
may be ere and Preſentments of Treſpaſſes of the Vert and 
Veniſon, and to do Right and Juſtice. There are commonly Four Ver- 
derors in each of — _ $ 3 
+ 4 Inſt. 393. i Apiſtors are t take Beaſts to Aiſtment (i. e.) To ſture 
* the Foreſt. where there is any Pannage or Pawnage 8 
of Beech, Acrons, &c. Theſe Officers are conſtituted by Letters 
Patents. 
Foreſters are Woodwards and Watchers over the Vert and Venifon. 
They are to - pk all Manner of Treſpaſſes done within the Foreſt 
to their Knowledge, & 
* 4 lag. 30% * Rangers are thole who are to Rechaſe the Wild Beaſts from the 
305. Purlieus into the Foreſt, and to Preſent Offences within the Purlieu 
and the Foreſt, c. But where there is no Purlieu, there are no Rangers. 
[See Of the Purlieu, Book 2. chap. 2. under the Tit. Foreſt, and more 
at large 4 byft. 303, 304, 305. 
4 Inf. 313. A Bedel, ( Bedeau, A Bailiff or Apparitor) is to warn the County, 
Execute Proceſs, and make all Proclamations, as well within the Courts 
as without. 


"eats Officers of the Foreſt ſhall not be Sworn on ” Juries out of the 
ä Foreſt. 


2. Of the Courts. 
There are ſeveral Courts; of which Three, (viz.) The Court 


1 — "I are Hicident to 2 
oreſt. | 


„ 2 = The Court of n Atachments, or The Woodmote-Court ; which 
1 is to be kept before erderors orty Da throu the 

| Year, and is Therefore call'd the Forty Days Cours 4 " "This ns the 
of Record. At this Court the F TE a 
Preſentments of Offenders againſt Vert and Veniſon; and the Ver- 
derors do Inroll the fame. But this Court can only enquire and 
not Convict. No Man is to be Attached his for Vert 
or Veniſon, unleſs he is taken in the within the Foreſt; 
otherwiſe the Attachment muſt be by his Goods. oe 7 0s. 2 


chap. 4. 
ql, 2. The Court of ® Regard, or Survey of | 


is Holden every 
Third Year for k ation or Laming of Maſti W 
chap. 6. ] Expedit ation is Derived of Ex and Pede, becauſe the Dogs 

are to de Lam d in the Foot. * | 
* 4 Lag. 28g 3. The Coun of ? Swanimote, alias Swainmote, (from Swein, in 
Sax. a County Swain ; and Mote or Gemote a a Court of 
Record to be holden before the Verderors as N 


7 — 
Jur. air ode, 


182, 183. 


Trl 


1 


Determine 


Chi. Laws of England. 


2 Of ma 


king Mines or or of Turks 
for lron, to the Prejudice of the Sri: Mills, 
Houſes, &c. without the King's Licence; if there are 3 ereſters 
or Walkers within the Foreſt than uſual; "Of Oppreſſions and _ 
tions by Officers; of Surcharging Common, or of Thoſe that pu 
» he Crain ave Mac ought ; Of Burning Hearh 
or Fern; Of Mowing ſeveral Land by Foreſter ; Of Cutting Vert or 
Felling Wood ; of the Abuſes concerning Pannage or Pawnage ; Of 
Hunting or Deſtroying the Deer, Fox, Hare, Coney, or any Beaſt 
or Fowl of Warren without Authority ; Of Hunting in the Pur- 
heu —_— — ; Of Agiftments, Rents, &. [ See Crompt Jur. 
180, 181 

If at the Swainmote the Preſentment of the Foreſters is found 
True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 
thereof Can, * and _— traverſe A= 4 Inſt. 290. 

This Court ma uire and convict, t cannot give judgment. 4 Inſt. 28g. 
Therefore a ans Macs n without a later er is of wy 2 ait 2g. 


4. The Court of * Chief Fuſtice, ice in Eyre or 7 flice-Seat, is * 4 Inft. 291, 
a Court of Record, ie} Fu ins, r and — to Hear and 88. 319 
by Themſelves or Deputies [See 32 H. 8. chap. 35.1] 
all Pleas and Cauſes of the Foreſt, Parks, Chaſes, and Warrens with- 
in the Foreſt; as well concerning Vert and Veniſon, as other Cauſes 
whatſoever within the ſaid Foreſts, Parks, &c. The Juriſdiction * 4 Inft. 317. 
is Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 1 
therefore a Receipt of * an Offender in Hunting, &. out of the Foreſt 4 Inf. 290. 
cannot be puniſhed here. This Court is to be held every Third Year, _— 
and is to be ſummoned Forty Da before the Sitting; And then it may 
Hear and Determine all Troſpaſies, Claims of Privileges and Libernes 
within 9 Foreſt, Claims of Leets, Hundreds, Felons, Goods. Waifs, 
Strays, Fugitives, Gr. It may proceed upon the Preſentments 

or Verdict in the Swainmote. [Sce 9 H. 3. chap. 16.] It may be 

Mates + to be Held within the Foreſt; J but afterwards the 1 Roll. Abr. 
Chief Juſtice may adjourn it to any Place within the County. He 3 655 * 

8 Place. Here a — or bn 74 Inſt. 290, 


ee Swainmote) may 23. 
be Traverſed, bezug It is 1. but by one Jury. 


The eee e Hor in Ham and the Defendant muſt 
If there is an Erroneous Judgment at the Juſtice- 
Y Writ of Error into the * 4 Inft. 297. 


b Felony committed within the Foreſt muſt be inquired, G. be- 400 215. 
as Foy - A of the Common Law, not before the Chief Juſtice of 
the Foreſt. >. ntarrecatael Foreſt Laws, per Tor.) 
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jeſs He be Impriſond for Three Tears, and be ſet 
wo Hours one ſome Market-Day in the next 


Of the E- XXVI. The © Ecdefiaſtical Courts (Curie Chriſtianitatis, Courts- 
— Chriſtian or the Spiritual-Courts) are thoſe which are Held by the 
< Inf. 488, King's Authority as Supreme Governor of the Church, for Matters 


Gor, 602. which 
4 nt. 2 321. 


: Roll. Abr. — 


'by th ; Aerts Religion. 4 Other Cauſes were Given to 
Favour of — Theſe Courts are not Courts of 
217. 


Cs The Laws and Conſtitutions whereby the Church of England is 
Bir. 51%. Governed are 1. Divers Immemorial Crſtoms, | See the 25 H. 8. 
* 21. F 1. J which may properly enough be calFd * 

Law. 2. Our own Provincial Conſtitutions collected by Lynde- 

wode, and the Canons made in our Convocations of later Tanes, 

eſpecially the Canons made the Year 1603, in the Reign of King 

ames IJ. 3. Statutes or Atts of Parliament concering the Affairs of 

ligion, or Cauſes of Eccleſiaſtical Cognizance; eſpecially the Rubricks 
(d Rubro colore, becauſe Antiently Writ in Red Letters) in our Common- 
Prayer Book founded upon our Statntes of Uniformity (vix.) the 
5&6 Ed. 6. chap. 1. 1 Eliz. chap. 2. 13 & 14 Car. 2. chap. 4. 

* 4 Inſt. 323. 4. The Articles of Religion drawn up in the Year 1562, * and 
ns eſtabliſhed by the 13 Ele. chap. 12. (Qu.) 5. The General Canon 
Law, where all others fail. 


By the 25 H.8. chap. 19. 9 7. Such Canons, Conſtitutions, Ordi- 
nances, being already made, which be not contrary to the Laws, Sta- 
tutes and Cuſtoms of this Realm, nor to the Damage of the King's 

Prerogative, ſhall be ſtill uſed and executed, as ap were 2 the 
making of this At. 


The 25 H. 8. chap. 21. f. \. > profes 66 hv AR. [See Of the 
Court of Convocation, infra. | 


Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons and 
ſome gn woe (or Vicar-Generals, Chancellors, Commiſſaries, and 
Officials appoint —_— hee in thele Courts; and 
in 6 — in are the King's Courts. 
For though every Leet, &. beiden _ a de hep in the Sub- 
del, Name, yer it i the King's Court, 


i cle g7 HL. 6 22 A Doclar Lage. ain, and 
lawfully Depute xerciſe and 
Colne th thagd Lane 


fx Cro, 314; This Statute is ſaid to be in Affirmance of the Common Law. For 
315. then even Thoſe that were umder the Degree of a Doctor, might exerciſe 

_ _  Keclefiaftical Jurifdiftion, fo that in that reſpe& the Statute makes 

no Alteration of that which was the Common Law. [See the 13 Car. 2. 


*** 
ders by 2—— 


The 


Chi. Laws of England. 


4 IO * 8 


— of theſe Courts is either Fahmeary or Conten- 
tions. 1. Voluntary, or where there is no Oppoſition ; which conſiſts ;. 
in viſiti Churches, the Clergy and Church-wardens of ſeveral Pa- 
riſhes or Diſtricts; in Granting Sequeſtrations, Inſtitution and Induc- 
tion to Benefices, Licenſes and Dif Real Compo- 

ranting Probates of Wills, Letters of Adminiſtration, Let- 

endum, Occ. 2. Contentious, or where there is a Plain- 

Hearing and Determining the 
Cauſes, 'C viz.) Apoſtacy, Blaſphemy, Idolatry, Hereſ 
of Faith or Perju an Ec al Cauſe, Profe 
nation of the Lord's Day und Holida not F requenting the pub- 
lick Prayers, Negle& of — Negledt of D of Duty in Maniſters, 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 
providing Books and decent Ornaments for the Celebration of Divine 
Service, Rights of Matrimony, Jactitation of Marriage, Divorces, Ali- 
mony, Reſtitution of Conjugal Rights, General Baſtardy, Subſtracti- 
on of Tithes, Right of Tithes or of a Modus Decimandi, Oblations, 
Odventions, Mortuaries, Penſions, Synodals, Procurations, Dilapida- 


— of Churches and Publick Chapels, 


and of Churchy: 
Rates and Accounts for ſuch 


Repairs, Quarrelling or Figl 


IP 
Church or Churchyard ; tle of the Bownts of Chantoe rds, and 
oO itn, if chey came is Quetthe is + a Bair 


and ſee 2 Inſt. 608, 613.] Teſtaments and Codicils 


grove by itneſſes, Legacies, Adminiſtrations, Suits f Examining 
7 Vince, Lepeies, Amino, Sie fr Simony, 


Inceſt, Adultery, Fornication or violent Suſpicion or dine thre 
of, Sollicitation of Chaſtity, r Changing with Offences 
merely Spiritual, Common Swearers and Drunkards, Filthy Talkers; 
r which r for in 


the E Court, if Payment is IN. of Judges, 
Advocates, Proctors, Regiſters, Ap r N _— 18s a Curate 
or a Puri Clerk, Qs.) Rights of NIE, a 


Pariſh-Clerk, &. 


Faith. r 2 Inſt. 487, 488, 489, 490, 491, 492, 493, for the Ex- 
poſition of this Statute. ] 


the Articuli Go ee 2, 2 7 5,65. Fo For 
not where t 
TOLL 4th Part, &c.) Oferien, — 

ation of Corporal Penance for 2 
1 e Tikes of « Mil why , — 
Prohibition ſhell be grant 


See for the Expoſinon of this Statute 619, 
6x6, G21, 632: Oe at » (» 4 Cle, * 
2 


tions, Rights to Seats in the Church, or to a Place in a Seat, HO”. 


g 2 Inft. 488. 
Oe. * — 


** 20. 

5 Rep. Ca w- 
drie's Caſe. 

5 Rep. 67. 
— 23. 

Rep. 4+ 

2 Roll. Abr. 
219,219, 224 


h 3 Cro. 291, 


itVentr. 165 


Tubes, e Bl., 2 Ling Vole , 


in Inflitute of the Book NV. 


and the Anſwers to the 2 Inft. 601, 602, 603, 604, *. 
in what Caſes the Eccleſiaſtical Joon is allow'd, and in what 
Difallow'd, Oc. See alſo F. N. B. 2 Noll. Abr. Tit. Prohibition, per 
Tot.] 


As in Temporal Cauſes the King by his Judges doth Hear and De- 
* 5 Rep. in termine the ſame by the Temporal Laws; “ fo in Cafes Spiritual or 
r Eeclefiaſtical, the King by His Eccleſiaſtical Judges doth Determine 
s Inſi. 96. the ſame by His Eccleſiaſtical Laws. Therefore where the Right 
GR 33, is Spiritual, and the Remedy _y the Eccleſiaſtical Law, the 
83 3 doth belong to the Eccleſiaſtical Court. But where the 
615, 632. Common or Statute Law giveth Remedy (whether the Matter be 
32 13 Temporal or Spiritual) The Cognizance belongs to the King's Tem- 
| poral Courts; and tho the Matter is Spiritual, it ſhall be Tried by 
a Jury ; and "the Court, being aſſiſted by learned Advocates in that 
Profeſſion, may inſtruct the Jury in the Eccleſiaſtical Law, as they 
| uſually py in the Common Law. Thus 1t is, unleſs the Juriſdiction 
+ 4 Rep. 29. Of the Eccleſiaſtical Court is allow'd or faved by Statute. * Let if 
5 Rep. 7. in the Eccleſiaſtical Court gives Sentence in a Matter of which They 
2 8 Cognizance, tho againſt the Reaſon of the Common Law, the 
7 Rep. 43. Judges ought to give Credit to it, and believe it to be conſonant to 
526. Abr- the Law of the Church. 
Koll. Abr. So much of the Laws and Juriſcliction of theſe Courts in General. 
* It remains that I ſet forth, 1. The Eccleſiaſtical Courts * 
2. Their Proceedings, Cenſures and Puniſhments. 
1. Of the Eccleſiaſtical Courts in particular. 
„4 Ind. 322, 1. The Cowt of * Cunuccation of the Clergy (aſſembled by Vir- 
373. tue of the King's Writ in a National Synod) conſiſts of the whole 
2 Roll. Abr. Clergy, either preſent in Perſon or by Proxies. The Clergy of the 
Ds Two Provinces of Canterbury and 7 do fit at the fame Time, and 
Act by mutual Conſent. There is an 2 Houſe, where the Arch- 
biſhops and Biſhops fit; and a uſe, where Deans, Archdea- 
cons and Proctors for the 1 and Dioceſan Clergy do ſit. In 
the Province of Tort Two Proctors are ſent to the Convocation for 
every Archdeaconry; but in the Province of C Two onl 
for every Dioceſe. As there are Two Houſes of Convocation, fo 
there are Two Prolocutors or Speakers; One of the Biſhops fome- 
times in the Upper Houſe, choſen by that Houſe ; another in the 
Lower Houſe, choſen there and preſented to the Upper Houſe. The 
Archbiſhop is the Preſident, and Prorogues and Diſſolves it at the Di- 
= ahoriy ofthe Kin For the Convocation is under the Power and 
: | 
i ſdiction 2 the Convocation may be exerciſed in making 
M- King's Licence and Aſſent, in Examining and Cen- 
furing Heretical or Schiſmatical Books or Perſons. But then an Ap- 
peal does lie to the King in Chancery, or to His Delegates, as hath been 
lately Reſolved. It is the Legiſlative Power in the Church, and the 
Canons that are made concerning the Church with the Royal Aſſent, 
" 12 Rep. 72. bind the Clergy, Hut not the Liity. (Qu.) 
2 Roll. Abr. | 
— By the 25 H. 8. chap. 19. F. 1. The Convocation ſball be Aſſembled 
Vaugh. 327- by the Kings Writ, and the Clergy ogy not in their Convocations, 
2 Ventr. 44 Attempt, | 


Ch. 1. cp Lone of England. 8 885 501 


the 5 Promulge and Execute the 
EKL mane y 


This Statute 1s * Declaratory of the Common Law. * 4 Ind. 323 


the 8 H. 6. chap. 1. The Clerks of the Convocation. Their Servants 


Families, ſball haue fuch Privilege in Coming, T. and Going, 
as the G called to Parliament. gens og 


By the 24 H. 8. chap. 12. When a Cauſe, or Suit, concerns the King, 
* Party Grieved may Appeal from any Eccleſiaſtical Curt to the Pre 
ee fonll in Conn, to be finally determined. | See the 1 Elix. 
chap. 1. 


2. The Prerogative Cuurt of the Archbiſhop of Canterbury is held 
at Docter, Commons in London, P wherein all Teſtaments and Laſt 4 in. - 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates _ abr 
Granted, where the Party deis beyond Sea, or dieth within His Pro- 
vince, leaving Bona Notabilia. 1 Bona Not abilia are, when, One Cn. 93. 
Dieth leaving Goods and Chattels at the Time of His Death, of the 4 Init. 335. 
Value of Five Pounds or more, lying in another Dioceſe, or Pecu- 
kar Iuriſdiction within the Province, beſides that in which he lived 
and died. If One hath a Good Debt upon a Specialty, as upon a Dyer 305. 
Statute, Recognizance, or Bond, &. (for theſe are Goods and Chat- geb, 999 
tels) lying in another Dioceſe, He is allow'd to have Bona Notabi- 
lia ;, and the Probate of the Will, or Adminiſtration of the Goods of 
_ the 2 to the Archbiſhop of the Province, as Ordinary, 
Grarlurs of the we; or Sede Vacante to the Dean and Chapter, as 
ians of the Spiritualties The Bona Notabilia are Regularly 
valued _ Fre Pace But in the Dioceſe of London, it is Ten 
n [See Canon 93. infra.| If the Penalty of 
a Bond, is only we? og Brgy} of com; rr the Condi- 
em, Gu the Brad is Gnlciced, hb enght nar 16 be rahen for Dive 
— If the Goods are under Five Pounds, or if they are a- 
dove Five Pounds, and the Two Sian, or the peculiar Juriſdictions, 
22 err 
and the other under the Archbiſhop of 
ſeveral Probates, or Adminiſtrations, Granted 
in ea And ſo it is when a privileged 
Perſon in One of our — of Goods and Chattels 
within the Univerſity, and ithin a particular Dioceſe, the Pro- 
n 1 * _ * 1 the 
Univerſity, the other one dies in a Journey in Ano- 
ther Dioceſe, N pins Frag ie Him, 
This is not to be reckoned Bona Notabilia, [ See Can. 92.] but the Teſta” 
ment is to be proved, or the Adminiſtration is to be Granted by the 
Ordinaries of each Place. 


* 4 Inſt. 335 


Pom Nandila 2 te er 


at a Greater 
Juriſdiction within the 
r being Decreed and 


— The He who hath not Grads in doſe Dives . the 


An In allitute of the 


Bock W 


ms, 8 2 


AA be accounted in beve bon Notabilia. 


en Roll. Abr. 
989518. 


* 1 Rolt. Abr. 
98. 
x Cro. 718, 


27 
4 Inſt. 335. 
1 Lev. 78. 


5 Rep. 30. 
$ Rep. 135. 
£ Cro. 457. 


4 Inft. 335. 


* Vent. 233. 


ſuch Wills. Bur of late ſuch 


[ See Canon 92.] 


I mention this Canon, becauſe our Law doth take Notice of it; 


inaſmuch as Probates of Teſtaments, and Adminiſtrations belong to the 
Eccleſiaſtical Law. 


But the Forms of the Probates out of this Court Recite the Par- 
ty's having Goods and Chattels to the Value of Five Pounds, or Be- 
4 Notabilia in Diverſe Dioceſes and Furiſdiftions Generally ; So 
that it is infiſted that it is ſufficient to make Bona Notabilia if the 
Party left Goods to the Value of Five Pounds in Diverſe Archdea- 
conries, or Counties or Peculiars, tho' within the ſame Dioceſe. 
(Qu.) [See Book 2. chap. 6. Of the Office and Duty of an Executor.] 
For after all, if the Archbiſhop proves a Will or Grants Letters of 
Adminiſtration, when it does not belong to him to do it, it is not 
* void, but voidable only Sentence; becauſe the Metropolitan 
hath Juriſdiction over the Province. Whereas if there are Bona 
Notabilia, and the Will is proved, or Adminiſtration is Granted, by 
an inferior Ordinary, in whoſe Juriſdiction Part of the Goods he, this 
is void in it ſelf without any Reverſal by Sentence, as hath been ſaid, 
becauſe the inferior Coilinney hath no Pretence to Juriſdiction in ano- 
ther Dioceſe, 


The Probate of every v Bi Biſhop's Teſtament, Gr. doth belong to the 
Archbiſhop, tho he hath not Bono Notabilia. 


the 4 & 5 Ann. chap. 16. The Power of Granting 
and Letters of Adminiſtration of the Goods of Workmen in Tards and 
Docks, ſhall be Granted in the Dioceſe where They die, * 
Wark done ſball not be accounted Bona Notabilia. 


In this Court are tried all Cauſes of Inſtance fr Bon ng or Re- 
voking ſuch Wills, or for G or Revoking ſuch Adminiſtrations; 
[See the 23 H. 8. chap. 9.] And all Cauſes concerning Accorents up- 
on the ſame; as alſo Cauſes concerning Legacies bequeath'd in 
Legacies are ſuffer'd by this Court to 
be ſued for in the inferior Eccleſiaſtical Court, under whoſe Juriſ- 


Probate of Wills 


dict ion the Executor dwells. ¶ See for the Fees of the Probate of Wills 


* + Bulſtr. 
38 4 conf. 
> Roll. A br. 
233 


Int. 337. 


Letters of Adminiſtration 
the Appeal. 


and Adminiſtrations the 21 H 8. chap. 3. and on this Act the 3 Inf. 


149, 150. 4 bift. 336. 


unn: chap. 19. nnn > 6 che King 


in Chancery es by Commiſſion to Hear and Det 
the Appeal. [ See . Of dhe — Delegates, infra] my — 


n They 
See of Adminiſtrati 

The Arclbybep of 7 Tork hath 
| 3. The Court of Arches, ( 
tiently held in „en. Chah (or in 
in Cheapfide, London) i 
is calłd the Dean 
3 

3 
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en ann 


Arcubus) is the Chief. Theſe — are annexed to the Oſficialty. 


The Juriſdiction throughout the Province more properly belongs to the 
principal Official. 


The Perſons concerned in this Court are the Judge, Advocates, (All 
Doctors of the Civil Law) Regiſters, Proctors, Cc. 
The Judge hath extraordinay Fmriſchition in all Eccleſiaſtical 
Cauſes, except what belongs to the Prerog ative Court. Alſo all 
manner of Appeals whatſoever from any Buhops or their Chancel- 
lors, Commiſſaries, Deans and Chapters of Catheral or Coll 


egiate 
Churches, Archdeacons to their Officials, firſt or laſt, are directed 


Hither. Alſo all Appeals from the Commitlaries of the Archbiſhop 
of Canterbury are made to the Judge of the Court of Arches. ¶ See 
the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of 


the Dioceſe of another, unleſs it be on Appeal, Gr. | See the 23 H. 8. 


chap. 9 3 
Archbiſkop of Canterbury hath his Court of Audience; the Au- 
ditor 2 hath in all Things like Juriſdliction with "the Prin- 
cipal yg ls by the =_ he — antiently been Vicar 
hd in Things Spiritua Virtue of a Spe- 
cial Commiſhon. But theſe Offices are ca, by Vit in one Per. 
fon, who keeps his Court in Doctors Commons, as Vicar General, 
Principal Official of the Arches and Audience, © though the Offices of 
Principal Official and Vicar General are diſtinct, as before m_— 
and may be given to different Perſons. As Vicar General, He may 
execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſdidion in 
every Dioceſe becoming Vacant within the Province of Canterbury, yi. 
and viſit the ſame, and puniſh ſuch Offences as are preſented to Him. 
There is ſomething hke a Court of Audience kept within the Arch- 
| biſhop's Palace; but He meddleth there only with voluntary Juriſdic- 
tion, 2s Confirmation, Election and Conſecration of Biſhops, Granting 


the Guardianſhip of the Spir itualities of Biſhops Sede Vacante, Admif 
fion and Inſtitution to B2netices, Gr. 


The Archbiſhop of Tork hath likewiſe His Court of Arche and 


| Audience. 


; 


in Chancery. 


. de 
and the Fudge i all'd Maſter of th Faruic 

He Holdeth no Plea of contentious Juriſdiction, But His Power 

ations , as to marry, to eat Fleſh on Days 
Prohibited, as every Di may make the like Grants; ¶ See the 
5 Eliz. chap. 5. 27 Eliz. chap. 11. 35 Eliz. chap. 7. 21 Fac. l. 
chap. 28. 3 Car. 1. chap. 4-] Th be dd files ends Ave: 
That the Son may ſucceed the Father in a Benefice; That one may 
have Two or More Benefices Sr. In this Court are 
the Certificates of Biſhops and Noblemen granted to their 


Chaplains to Qualify Them for Diſpenſations for Pluralities and Non- 


— | By 


by the 25 H. 8. chap, 19. The Appeal fro th Arches is to the 


Lyndewode 
De Sequeſt. 
Poſſ. & Fruct. 
cap. Fre- 
quens. v. Vi- 
carius Gene- 


4 Inſt. 337. 
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By tbe 25 H. 8. chap. 21. The Archbiſhop of Canterbury may grant 
mee, ws the „and likewiſe Lies is ll hr, of, Tg 


2 unleſs 28 defies to have it enrol 
ſuch Licences, ſhall be Good in Law. 


"An Inſtitute of the Book NV. 


that uſed to be Licenſed. Howbeit, of Cauſes not uſed 
Licenſed, no Diſpenſations ſhall be Gramed, without the Approbation of 


the King and Coumcil. 
Licences of Things _ the Tax did beretofore extend t» 41. 
ſhall be alſo confirmed Great Seal, and enrol d in Cha 
But all others may yh by the Archbiſ without ſuch — 
4; and then the Fee 
for the Seal ſhall be 83 And All Als done by Vertue of 


of York, nor other Bi- 


This Act ' ſhall not inhibit the Archbiſhop 


| ſhops, to diſpenſe, a Jy av wut oh by the Common Law or 


: 4 Inft. 338. 


Gidnlphin's 
Report. Ca- 


| a 


p. 119. 


of Arches; and the Judge 
culiars delonging to the Archbiſhop. [ See Can. 94. 


* 4 Inſt. 338. 


8 2 Cro. 65. 
2 Roll. Abr. 
296. 


was Derived from the ng 


Cuſtom. 
During the Vacation of the See of Canterbury, The Guardian F the 
Spiritualties ſhall Grant Diſpenſations. 


| [See the 21 H. 8. chap. 13. Concerning Pluralities — Non-Re- 
ſalence, & c. And Of an Arcbbiſbop. Book 1. chap. 3. 

5. The Curt of Peculiars of the Archbiſhop of Cane is that 
which hath a peculiar Juriſdiftion in ſeveral Pariſhes in the Ci 
London and in other Dioceſes, &c. within his Province; in all Nr 
Seven. They are called Exempt juriſdictions, not becauſe They are 
under no Ordinary, but becauſe they are not under the Ordinary 
of the Dioceſe, &c. For the Juriſdiction is annexed to the Court 


thereof may Originall Cite in theſe Pe- 


y the 25 H. 8. chap. 19. 9. Appeab from Places He which 


were before to the See ſhall be henceforth into the Cha 
and ka be Determined before ore Gmmiſoner or Delegates, under the 
Great Seal, — 


Note, That there are Royal 8 and Free Chapels, as well as 
Archbiſhops Peculiars. There are alſo ſome peculiar Eccleſiaſtical Juriſ- 


ditions belonging to the King which belonged to ſome Monafteries and 


Religious Houſes. 

From theſe Peculiar Courts the Appeal lies immediately to the King 
in I H. 8. chap. 19.] 
Peculiars belonging to a Dean and Chapt 
hendary, Exempt from Archdeacons only. | 


of Antient 


EE amt dr it dro. 
6 The the Archbiſhops and of the Biſhops 
Dioceſe are held in their Cathedral Churches for Trial of 


al Eee aſe Confer within the Dink The Biſhop's Chancel- 


is the Judge, 5 ſuppoſed to be SkilF'd in the Civil and Canon Law. 


The Cooke are managed by Proctors, a Regiſter taking the Minutes 
or Acts of Court. e Peet SIE Remote, and Diſtant 


2 from 
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from the Biſhop's Confiſtory, The Biſhop appoints — um- 

2 Foraneus) to Judge in All Cauſes within a Certian 1 

and a to Enter His Degrees. " He is faid to be a Super- | Terms of 

fluous Officer. (Qr.) 8 
The Biſhop has of Common Right the Power of Inſtitution into Bene- terp.Blount's 

fices, of Diſpenſing in Common Caſes, and of a Primary and Triennial . Gig 

Viſitation over His whole Dioceſe. Theſe He Exerciſes in Perſon, or By fury. 


His Chancellor. [See Of a Biſbop, Book 1. chap. 3.] 


By the 24 H. 8. chap. 12. From the Biſbop, or His Chancellor, or 
Commiſſary, The Appeal is to the Archbiſhop of either Province Re- 


fee 


[See oo the Juriſdictions of ſome Deans and Chapters, Book 1. 

3 
ke Court of the Archdeacen is the moſt Inferiror Court ; and 4 Init. 339 
is Holden in fuch Places as the Archdeacon, either By Preſcription or 
Compoſition hath Juriſdiction in Spiritual or Eccleſiaſtical Cauſes within 


his Ihe fag ob. 
this Court is calF'd the Official. 


The — (or the Official in his Name) may Viſit annually 
(and by Cuſtom Twice in a Year) the Clergy and Laity within His 
uriſdiction. He c Hath the Power of Granting Licences and 
Faculties, Probate of Wills, and Power of Granting Letters of Ad- 
miniſtration, either Concurrently with the Biſhop, or Excluſively. He 
has the Cuſiod and Sequeſtration of All Vacant Benetices, and the 
Right of Induction of all Incumbents, Cc. But Theſe Powers are uſu- 
ally Transferred to His Official by Patent. 

It is Queſtion'd whether an Archdeacon, as an Archdeacon, Hath 
any Original Juriſdiction; or Any Juriſdiction without Title by Pre- 
ſcription or Covenant? [See of an Archdeacon, Book 1. chap. 3.] 


the 24 H. 8. chap. 12. From the Archdeacon's Court The Ap- 
ir to the Biſbop or Dioceſan. But when the Cauſe is commenced 
before an Archdeacon of Any Archbiſhop or His Commiſſary, The Appeal 
muſt be to the Court of Arches. From thence to the Archbiſhop Himſelf. 
But by the 25 H.8. chap. 19. 1 


8 The > Cort ET is ſo * e e 
232, 233. 


In Inſitute of the Book IV. 


2 is from in Hiterlocutory Decree, It ought to be made with- 
ys by the Canon Law. | 

Appeals from a Sentence given in the Court of Chivalryy, or Court 

Martial, in a Cauſe of Arms, are not By Vertue of theſe Statutes. 

. s a Court of ” Commiſſioners of Review; which Com- 

in pream Head to Review the Diffini- 


chap. 12. and the 25 H. 8. chap. 19. 
Statutes to Reſtrain Him; and the Pope, as Supreme Head the 
Canon-Law, uſed to Grant a Commiſſion of Review after ſuch a2 
Diffinitive Sentence. [See the 26 H. 8. chap. 1. 1 Eliz. chap. 1.] 
Beſides a Commiſſion of Review may be Granted ; becauſe though the 
King Grants Juriſdiction in Eccleſiaſtical Cauſes to His Subjects by 
Virtue of a Statute, He does not Deprive Himſelf of His own Origi- 
nal Power. D 

2. The Proceedings and Prniſhments in the Eccleſiaſtical Courts are 
Different from the Proceedings and Puniſhments in the Temporal Courts, 
and for different Ends and Purpoſes. Therefore I ſhall give ſome Ac- 


count of Them. ö 
As to the Proceedings in the Eccleſiaſtical Courts. NY 
The Proceedings in the Temporal Courts are according to the Com- 
mon and Statute Laws. [ See chap. 4 & 5. poſtea.] But the Eccleſiaſti- 
cal Courts Proceed according to the Courſe of the Civil and Canon 
Laws, By Citation, [:See the 23 H. 8. chap. 9.] Libel or Articles, ¶ See the 
2Hs. ry 3. and 2 Iyft. 616.] Anſwer upon Oath, Proof By Mit- 
neſſes and Preſumptions, | See 2 Inſt. 608. 1 Ventr. 291. In what Caſes 
one Witneſs ought to be Allow'd.] A Diſfinitive Sentence without a Ju- 
ry; and after that for Contempt of the Sentence By Excommunicatien ; 
And if the Sentence is diſliked, By Appeal. = | 
An Appeal ( Appellatio) is a Removing of a Cauſe in an Ecclefiaſtical 
Court to a Superior Eccleſiaſtical Court. Hereby the Sentence is ſuſ- 
_ pended, till the Appeal is Heard and Determined. 
» 4Inft. 3429, © All Ads done after the ſaid Appeal in Prejudice of the Appellant 
z Roll. Abr. are to be Reverſed. * And tho One is Excommunicated while the Ap- 
-- "0M peal is Depending, He may bring Actions at Common Law. 
For the Force of Theſe Words in a Commiſſion (viz. Appellatione 
Remnts) See the 4 Iſt. 340. and Concerned Appeals, 4 luft. 339, 
340, 341. It is ſaid that an Appeal is a Natural Defence, and 
be taken away By any Prince or Power. (Qu.) 
in Oimine) Cauſes The Proceedings of the VcclefGatical Court are By 
Inquiſition or ex Officio Mero; or By Accuſation or ex Officio Promoto; or 
By Demmciation or Preſentment of Church-wardens in Viſitations, Goc. 
[See Clark's Praxis In Curiis Ecclefiaſticis. Tit. 310, &c.] 
; A s to the Pruniſbments in the Eccleſiaſtical Courts. : 
* lat. 622 P The Temporal Courts inflict Prniſbment upon the Body, or by 
Pecumary Mulcts, or By Forfeiture of Lands and Goods. But the 
and to Reform the Inward Man. The Eccleſiaſtical Prniſbments are 
Purgation, Publick Penance, Excommunication, Interdifi, Suſpenſion, De- 
privation and Degradation. 
1. Purgation is the clearing One's ſelf of a Crime, whereof He is 
Generally Suſpected, and of the ſame accuſed before a Judge; as up- 
| | on 


EC 


bi 


A 
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8 8 
LE 
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or Thing, 


ment, [See the 16 Car. 1. chap. 11 


So that by this Statute the Oath as to the Party Accuſed is taken 
away. But this is only as to that Part of the Form and Method of 
Purgation ; for the Statute breaking in upon the Canon Law, or an 
Eccleſiaſtical Cuſtom, cannot fairly be extended further. Here is 
ſtill a Legal Purgation left, tho not the Canonical. For it remains 
that the Party accuſed ſhould declare his Innocency without Oath ; 
and that the Compurgators may ſtill ſwear as to their Belief, that 
what He fays is true or falſe. Tho ſome maintain, the Oath being 
taken away, the Foundation of the whole Proceedings, That all the 
Proceedings of Purgation upon Common Fame do fall too. I 

But ſubſequent Practice, fince the Statute, at Archiepiſcopal, Epiſ- 
copal and Archidiaconal Viſitations, (Contemporary Expoſitions upon 
the Meaning of the Statute) ſhews the contrary on of Thoſe 


that could beſt judge of the Intent and Deſign of our Legiſlators. Be- 


. 0 4 


b Go ec. 
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Pecence aig bs ded tay « Mes, or few of 


, to be 
* 3 Inft. 150. given to Uſes, which is call'd Commuting. * But Judge 
+ Ing, 336 ought not e or kedieefity | to take any Thing hereof to his own 


Ute, or for the Aſſeſſment thereof, or Entring the Publick Act. If he 
doth, it is Extortion. Quare, If he takes only his cuſtomary Fees. 
Int. 133. b. 3, © Excommunication is an Eccleſiaſtical Cenfure, by which 3 
"34% Chriſtian is excluded from the Communion of the Church in Sacred 
Rites and Privileges, and from the Compan of the Faithful ; or at 
leaſt from receiving the Sacraments. The Firſt is call'd the Greater 
Excommunication, The Second, (via.) an Excluſion from the Sacra- 
ments only, is the Leſſer Excommunication, which is ſeldom put 
in Practice: In either Cafe the Offender is diſabled to do any judi- 
cial Act, as to fue, To be a Witneſs, Gg. tho He may be Sued. 
But every Excommunication doth not diſable one. For if a Mayor 
and Commonalty, or any other Corporation Aggregate, bring an 
Action; An | = tn. Ahn of the Mayor, Oc. ſhall not diſable 
Them, becauſe They fue and anfwer by Attorney. Otherwiſe it is 
* ; Inft.134.a. Of a ſole Corporation. If Executors or Adminiſtrators are Excom- 
contr. Finch. municated, They are diſabled to fue as Executors, becauſe They 
TY which converſe with a Perſon Excommunicated, are Excommunicated 


* x Inſt. 134. a. alfo. x If a Bi 
8 Rep. 68. 


ſhop is Defendant, an Excommunication by the ſame 
Biſhop againſt the Plaintiff, ſhall not diſable Him ; for it ſhall be in- 
| tended for the ſame Cauſe, if another is — An Excommuni- 
» 4 Inft. 345. cation againſt an 7 Appellant, while the Appeal is Depending, is void, 
2 : Ro. Abr. as before obſerved. | = 
B. 8 Stud. z If the Ordinary Excommunicates One for any Thing where He 
Dial.:. hath not Cognizance of the Cauſe, the Party betas 
Wia, Him, or the Ordinary may be indicted. 
623. In ſome Caſes Offenders incur Excommuni 
„Don 275: Ads of Parliament, : but it takes no Effect till 

W Law, and the Convidion is tranſmitted to the 


F. N. B. 
1 
2 Inſt. 189. 
3 Rep. 69. JL. — # Sign 


pon this Writ one may = | 
> Coroners, returnable into the 2 This 
n r 


II continue till 


. But his Succeſſor ought ade ww. nl ©. And-tho' the 

Biſhop is in His Dioceſe, The Certificate of the Chancellor or-Vicar 
General of a Contumacy or Contempt to gy - drag Jockey 
won 82 Tat the Miſhap | 


may certify an Excommunication; for the Power of the Guardian of 
— confi — th Ponca, Conge dElive, 
and Confirmation. 
An Excommunication certified under the Seal of the d Commiſſary 8 
or Official, will not be allow d. An Excommunication may be cenified # *p * 
7 the © Delegates of Appeals. [See Of the Courts of the Univerſities, 60%. 
2. _ *4 lnfl. 327, 
if ei doch Deliver Offenders committed upon the Writ of FBC. 
Significavit, without Order of Law, upon Complaint of the Biſhop, 
Fc. into Chancery, a Writ ſhall be awarded to the Coroners to appre- 
hend the Party Excommunicated, and an Attachment to cauſe the She- 
riff to appear and anſwer the Contempt. 


By the 5 Eliz. chap. 23. Writs De Excommunicato Capiendo ſhal! 
LA 2. — — in Term Time, and be Returnable in 


nat ſufficient Addition, according to the 1 H. 5. chap. 5. Or if in the 
. vit it is not contained that „ ayes 
4 Cauſe or Cont ſome Original Matter „ Re to 
— — IT ; 9a bre 
. Ea ond Doctrine, Inconti- 


An 7 nſtitute of the 


—_— WE" IE PIER — — — 


where they are forbidden Both of them, in Whole or = N 


4. An Interdift is an Eccleſiaſtical Cenſure 
prohibited to hear Divine Service, or to have 
niſtred to Them, or Burial; or when Divine Service is forbidden 
be had in ſuch a Place or Places. An Interdi& of 
the Perſons where-ever they Remove. 
with regard to ſuch a Church or Place; 

at ben en Ch. int 
Mixt Interdict, when both the P 
jected to this Cenſure. 
e ime Diſuſ 

5. Sig is a ure whereby Ecclefiaſtical 
8112 Office, or to take the 


—_ —_— there is 
Officio or Beneficio, or ab Officio 
ro this Cenſure. But there is a 

vir.) A Suſpenſion ab Ingreſſu E 
o Dain Sie the [ See the 5 & 6 Ed. 6 
is a Canonical Impediment, 
of Body or Mind, to * 
Grime or Deo Yay or Ml This Cerfure is out of 
is inflicted by a late Canon. ¶ See Can. 113. 
Deptir ee e Eck Real Crater by which a C rgyman is 
of His Benefice. 


"I wht is an Eccleſiaſtical Cenſure is 
Deprived of His Orders. . 


may not only be given for this Purpoſe, but the Clerk ma be ſolemnly 
Rripp'd of Hl Clerical Habi, 1 4 
rom Al Puniſhments may be made to 
as in other — Gi n — 
Thus much Of the ſeveral Xinds of Courts of the large Extent, or 


of Thoſe that are Diſperſed ü 
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bs The eke of this Court are the Steward of he Cre and 
_ of the Houſhold. Their Offices are for Life. And 


" 2 Inft. 548. 


10 Rep. 74, 
75 


Aae yet Treſpaſſes 73 & Armis 
are only to be underſtood; as Battery, Taking away Goods; 


| ſhall be amended in the King's Bench. 


King Charles the Firſt by Letters Patents, and made a Court of 


paſs upon the Caſe, nor Any other Perſonal, Real or Mixe | 
Action. 


Rep. 74, 73. 2 Inſt. 348, 349. 


Battery, Slander, Trover, Actions on the Caſe, &c. 


G 
at the next Court; and upon 


=, one of the Judges, He fees too that the Execu- 
done. 


Þ » & foie of ds Gun, & & e flaws 


For, 
y Articuli ſuper Chartas, chap. 3. or the 28 Ed. 1. The Steward 
Marſhal "he King's Ho: ll ws Hold Plea of 
neither of Covenant, nor 
and other Tig of the People 


Debts and 
tracts and Covenants 2 One of 7 
made with Another 


of the ſame Houſe, . Jo fg + 4 fl bov 
Treſpaſs done within the Houſe, and of other Treſpaſſes 29.97 


* "oO 


ie proper Juriſdi&ion of this Court. 

= So that They cannot Hold Plea but of Three Actions, (via.) 
Debt, Covenant, and Treſpaſſes. In Debt and Covenant Both the 
Parties muſt be of the King's Houſhold. In Treſpaſſes It is ſufficient 
If One of the Parties of the King's Houſhold. But though the 


not Treſpaſſes Quare Clauſum fregit, Treſpaſs and Ejectment, Tref- 


For the Expoſition of this Obſcure A ſee further in the 10 


By the 5 Ed. 3. chap. 2. & 10 Ed. Ea. 3. Stat 2. 80 thor how 


The Court of the King's Palace at Weſtminſter was erected by 


Record ; the Lil 
ball. The Juni 


ty whereof Extends Twelve Miles round White- 
was fince confirmed by King Charles the 


The 7 er are the Steward of the King's Houſe, and the 
Knight-Mar/ and the Steward of the Court, who is always a 
La 


wyer. 
In this Court 12 Miles Round Whizeball they Have Juiſcliction to Hold 
Pleas of All Manner of Perſonal Actions whatſoever, as Debt, Treſpaſs, 


The Proc of 
(which may ar de ra at 


N 


this Court are By Attachment or Capias, 
ſeveral Places within the Li 7) upon which 
ive Bond Sureties 


to Anſwer the Condemnation « 
are according 


Ch. 2 2. Dr of England. SR 
For The Fees of the Merholſcs or Palace-Court, See i 18 
Sollicitor, p. 389. 


4 — > 1 Steward, Treafurer ws: Comptroller of Of the Cour 
's 0 F or ederacy, Conſpiri the Lord 
and * (by the King $ 41K the Degree To Engune 
of a Lord) o murder the King, or any Lord, or any other of Felony for 
Council, or the Steward, Treafurer or 8 
1s held by Virtue of the 3 H. 7. EN 
1. Of Felony againſt the and the 
| foe the Rate of his Bras, [ ſee 


chap. 14. (See Book 3. c 
King's 3 Oc. 


IH. The o Court of the Lord Steward of the King's Houſe, or, in His Of the Court 
Abſence, Of the Treaſurer and Controller of the King's Houſe g e 
and Steward of the Marſhalſea, hath Juriſcliction, to Enquire of, the King's 
Hear and Determine all Treaſons, Miſpriſion of Treaſon, Murders, PA» 
Manflaughters, Bloodſhed and other — Strikings, whereby aloft — 
Blood ſhall be Io when Hs Ryu Pen hl de. . 
or in any other Houſe where His Royal Perſon ſhall Abide. 
And this Juriſdiction is given by the 33 H. 8. c _ 12. 
33 H. 8. * 12. at large, Wherein the — 0 Foy Np 
the manner of 8 And fee "$09 140 and 


| Book 3. chap 3.] 


IV. The Courts within the Pri vincipalcy of Wales and their juriſdiction, O the 
are ſettled by Acts of Parliament. The Principaliy Conbiterh of Twelve — 44 
Counties, Beſides the Shire of Monmouth, ocher Lordſhips and Ma- paliy of 


nors united to Salop, Hereforaſvire, and — 


every Tear in every of the Twelve 
— ſhall be call d The King's Great E 
F thoſe Courts ſball have their 


reat Seal, to be Executed 


Jag of te nm 


uſtices in the Great Seſ- 
752 0 be Redreſſed by Writ 
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2 22 


id Writ, The Il be Reverſed, the Pa reftored 


[See the Statute at large, by which the Frriſdifion of the Courts 
are plainly declared and iſhed, and Their Proceedings order'd to 
be according to the Laws of England. See alſo the 27 H. 8. chap. 26. 
13 Eliz. chap. 8. and the 11 & 22 . 3. chap. 9. For preventing Fri- 
volous Suits in the Principality of Wales.] 

The King's Writ ought not to go into this Principality, tho a O 
mints out of the Exchequer is often ſent thither. [See 1 Ed. 6. 
chap. 10. 5 Eliz. chap. 23. 


07 the Court V. The Curt of the Dutcly-Chamber of Lancaſter is Held at Weſt 


of the - 
Dutchy of nber. 


Lan-after. The ? Officers of the Dutchy Court are the Chancellor, who keeps the 
P4 10 206, Seal of the Dutchy at Weſtminſter ; The Attorney General, Four Coun- 
*fellors, A Receiver General, Clerk of the Court, Auditors, Surveyors, 
Meſſenger. There is an Attorney of the Dutchy in the Chancery, and 
Another in the Exchequer. . 
„ bur. The 1 Juriſcict ion of this Court is For or Concerning Lands Holden 
Abr. 286. of the King in Right of His Dutchy, within or without the County- 
Palatine of Lancaſler; [ See the 1 Ed. 4.] Or concerning Bonds and 
| Aſſurances of the fame; or conc the Revenue of the Dutchy. 
* Hardr.171. But whatever belongs to the Juriſdiction of the Dutchy may 
„. , be determined in the Court of Exchequer. * Where the Dutchy 
> Vents. 54% claims Juriſdiftion in reſpect of the Perſons, as becauſe the Sui- 
58% tors dwell within the County-Palatine ; or where the Dutchy re- 
tains Bills concerning Lands lying out of the County-Palatine with- 
in the Precincts of the Dutchy, but not holden of it; A Prohibition 
z the Court of Chancery by 
+ Ma. * Proceedings in this Court are as in .ourt of ce 
— * Engliſh Bill, 2. 25 y Decree. But this Court is not a Mixt Court 
„5 as the High Court of Chancery. In ſome Caſes this Court claims its 
proper Cuſtoms, and admits a ſmall Mixture of the Common Law. 
What Grants or Leaſes may be made of Lands within the Survey of 
the Dutchy, and under what Seal, See 4 I». 209. 


By the 1 H 7. The Dutchy is ſeparated from other Inberitance of the 
—_ and ſettled in H. 7. and bis Heirs. [See Plowd. 221. . 
209. N 


WW, the AR fays He Hers, J withr fin Kings of Z 
2 land. [See the 37 H. 9. chap. 16. 2 & 3 Ph. & 1 chap. 20.] Ex 


209, 210. 


: By the 32 H. 8. chap. 20. 1 Ed. 6. chap. 14. 1 Eliz. chap. 31. 
(The Statutes of Monaſteries and Chantries) All Lands, &c. Parcel 
of the Dutchy given to the King, are within the Survey of the Dutchy. 


2 37 H. 8. chap. 4. 16 Car. 1. chap. 10. 16 & 17 Car. 2. 
3 VL 


* ww! a 
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VL * A County-Palatine is an exempt Juriſdiction, ** the Of the 
King's Writ runneth not. [See the 5 Eliz. Gf 23.] I is fo call d d Cos. ties 
d Conn 1 * , becauſe the Owners thereof were Com- Palatine. 
gs © is Palace. Had Jura Regalia, or King-like . 

ights and 3 For they might pardon reaſons, Murders, Led. 35. 
Felonies and Outlawries thereupon. But many of theſe Rights are 4. Lad. 205. 
taken away from thoſe that have Counties Palatine, and are an- 

nexed to the Crown. Y Counties Palatine probably were ere&ed at 1 Ventr. 

tirſt, becauſe they were adjacent to the Enemies Countries hereto- + tan 
fore; as Lancaſter and Durham to Scotland, and Cheſter to alas; 
that "the Inhabitants might have Adminiſtration of Juſhce at Home, 
and remain there to ſecure the Country from Incurfions. In the E- 
recting of Them theſe Things were to erved, (vis.) To Have 
a Chancery, Writs under Seal, to Depute Juſtices as well touching 
_ Pleas of the Crown, as all other Pleas touching the Common Law, 


Execution of Writs, making Otficers, and all other Regal Rights be- 


to a County-Palatine. 
The King may make a County-Palatine 5 His Letters Patents * 4 Inſt. 204 
without Parliament. * 


139. b. 


By the 27 H. 8. chap. 24. None but tbe King ſball bave Power to par- 
an Treaſont or Felony, &c. to make Fuſtices of Aſſige, Peace or Ya 
Delivery, notwithſtanding any Grant or Preſcription. | But fee of the 
-Palatine of A 4 pet.] And all Writs, Indictments, and 
. es in every County-Palatine, or other Liberty, ſhall be made in the 
* s Name, Teſte the Owner of ſuch Caunty-Palatine or Liberty. And 
in every Writ or Indictment, the Offence ſhall be ſuppoſed to be 2 r 
the King s Peace. . 


See the 1168 12 . 3. ho. 9. For preventing Frivolous and Vexa- 
ious Suits in Counties Palatine. 
All Pleas of Lands, &. and all Contracts, Cauſes and Matters 
ariſing within the County-Palatines are to be Heard and Judicially 
Determin'd within the faid County-Palatines, except in Cafe of Er- 
ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the , Ing. 27. 
Court at Welinintr may —_— 7 ory to be done in 
any County, tho* done Palatine, and the Defendant 
cannot plead to the Juriſdidtion of 28 that it was done, & c. 
within the County-Palatine. Yet if the Plaintiff ſuppoſes the Tranſi- 
Cauſe of Action to be in the County-Palatine, That may be 
pleaded to the Iuriſdiction. Otherwiſe it is of Things Local. 
b No Inbabitant of the faid Palatine ought to be com- 4 last. 212, 
pelrd by any Writ or Proceſs to appear or anſwer out of the ſame in | 
any Cauſe; except for Treaſon or Error. | 
The /-Palatine ſhall have Forfeitures of Lands and Goods * f 
for High Treaſon by the © Common Law, not for Treaſons or For- , Tad. :o;. | 
feitures given by Act of Parliament after the Erection of the County- — 4 Jur. q 
Palatine. rs i 
Where a Statute is General, County-Palatines ſhall be bound by | 


There are Four Counties Palatine, and Four Courts to exerciſe the 
Juriſdiction which — -_ vi.) The Court of the 
* Lancaſter, be Seen County-Palat * 

uu 2 


it. 


8 — — —_—_— - — — 
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of Cheſter, the Court of the ty-Palatine of Durbam, and the 
n Court of the County-Palatine of „ $4 Theſe are Reckon'd A- 
the Superiour C I ſhall ſpeak of them fingly, tho what I 
te Otter, = may often give Light to underſtand the Nature of 


* 1 Vent. . The County-Palatine of Lexcafter is by © Ad of Parlia- 


157. 
Dav. 62. 


ment. 
5 las os. * the County-Palatine of Lancaſter There is a * Court of 
x Ventr. 156, 4. 
. The Chancellor is the Judge of it. 8 The Chancellorſhip both of 
155. the County and Dutchy have a long Time been in One Perſon, but 
They have diſtin& Capacities; fo that it is the ſame Thing as if They 
were in Two Different Perſons. 
Dune. " Lands held of the Dutchy of Lancafter, and lying in the County 
Abr. 25% Palatine may be ſued for in the Coun of Equity. 
: 4 Int. 2: There are alſo Courts of i Law for Civil Actions and Pleas of the 
Crown, and Frflices therein a [Cee Of Fines, Book 2. 
Ala. :25. chap. 3. Of Recoveries, Ibid. ] * Recoveries of Lands in the County- 


Palatine are to be had in the Court of the County-Palatine, and can- 
not be had at Weſtminſter. 


' 4 Inſt. 225, 1 If Iſſue is joyned in the King's Bench, or Common Pleas, triable 
— jur. in the County-Palatine of Lancaſter, it ſhall be tried in the County of 
137. 4. Lancaſter, and remanded thither. But where Part of an Action ariſeth 


at Common Law, — The Common Law ſhall be 
| ark 


By the 27 H. 8. chap. 24. The Juſlices 6) Aſſiſe nd Gaol-Delivery 


P= / of the Peace, are affiened by Commiſſion under the Seal f tbe 
Co nty-Palatine * Lancaſter. 


Bock IV. 


— 


[See concerning the Dutch e 2 & 3 Ph. M. 
0 


OM And —_— Writs of Significavit and Excommunicato Cape 
5 chap. 2 
oe Ts Cho Plaine of Cheſter is by Preſcription. And the 


__— King's Writ ought not to come, or to be allow'd, within the faid 
Crompt. Jur. Coun 4 but under the Seal of the faid County-Palatine, ex- 
nv, Abr. Cept Writs of Proclamation. (hs the 1 Ed. 6. chap. 10. 
735. In the Court of Exchequer a = gr or Cy Court for the 
County-Palatine) The Chamberlain of Cheſter (who ho hach the Juriſ- 
diction of a Chancellor) is Judge in 1 and in Matters at the 
 Commen Law, within the ſaid Count For is Grand of Chan- 
Fog = as the High Court of at Weſtminſter. 
the aid — 


when particular Courts fail of? 10 
Remedy. 


The Fuflice of Chefer hath a Court and uriſdiction to Hear 
and Determine Viamers of the Crown and a 
3 within 
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. Wenn 8. Of 
iner Palatine of | 
Cheſter, as of the Cheſter 6. 28. 
27 Eliz. chap. 9. . chap. 15] P 

Writs of Error directed to the 


[See 4 Inſt. 213, 214. 
in for amy Matter wherein He proceedeth 
according to the Courſe of the Common Law, or to the Juice f 


Cheſter. And fee the 5 Elz. 23. Concerning Writs of 
ui and Ecemmmnices Copied 


3. The County-Palatine of Durbam being Parcel of the Biſhoprick * 4 Ind. 216, 
Durham, is by Preſcription, where the King's Writ runneth not; for > Ka Abr. 


Franchiſe. 
uriſdiction of the of Dees extends to_all Pre. 
„ and to the Manors of other 


12 as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 


ch 
* County-Palatine of Durbam there is a Court of Chancery „ 4 Inft. 2:5, 
nds Ch It is a mixt Court, both of Law and Eqrity ; bur Cre — 
it differeth from other Courts herein, that if an erroneous Judgment "i 
gment there ac 


„A Writ 
if He give 
Fox 


ſued our, 
Cem Rien who ought l Rig 
for He att e Jus in Hi 


at 1 The Biltop of 
Chancellor the Cuanty-Poletine are 
a alatine. 


See the 5 N chap. 23. Of Writs of A and Tocom 
Capiend. NES GP 1 


empo 
ines of the Peace it hin * 


5 Dav. 61. 


pyal Franchiſe of RRR 
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Of the 
Courts of 
Cinque 
Ports. 

4 Crompr. 


r 


134. 

i Cro. 911. 
2 Cro. 531. 
Hard. 475. 

2 Inft. 557. 
4 Inſt. 222, 

22% 


| chelſea and Rye were added to theſe Five; and tho now there are 


Palatine x Cheſter, Durham id hs . where 
the King's Writ doth not run, Oc. 


VII. a The Cinque Ports, within the County of Kent, have each 
of Them Franchiſes and Liberties ; and the King's Writ doth not run 
there, as before affirmed. But this is faid to extend no farther than 
to Civil Cauſes between Party and Party. And yet a Quo Minus lies 
to the Cinque Ports. The Inhabitants thereof have theſe Privileges in 
reſpe& of their Attendance in the Ports for the Defence of the King- 


dom. 


The Firſt Privileged Ports were but * Three, (viz.) Dover, Sand- 
wich and Nmmey. Aſterwards Two Ports more were added to 
Them, (viz.,) Haſtings and Hythe. Of this Number of Five Theſe 
Ports were call'd the Cinque Ports. But Two more, (viz.) Win- 


Seven Ports or Havens, yer they hold their former Name of the Cinque 
nque Ports there are ſeveral Courts. One before the 


Ports. 


Within the Ci 


| Conſtable of the Caſtle of Dover, and other Courts within the Ports 


: Ind. 559, 


-! 

4 Init. 223. 
F. N. B. 240. 
Crompt. jur. 
"IP 


* + Init, 224. 


4 225 


* 2 Inſt. 557. 

4 Inſt. 224. 
Cong Jur. 
138. 


But if Part of the Land is within the Ci 


themſelves held before the Mayors and Jurators ; and another call'd 
The Court of the Cinque Ports at SHEPWAT. 
There is a Lord Warden or Keeper of the Cinque Ports; who is 
alſo Admiral, and hath the Juriſdiftion of the Admiralty; and is Ex- 
empt from the Admiralty of England. He 1s alſo Conſtable of the 
Caſtle of Dover, and hat! Juriſdi&tion to hold Plea by Bill concern- 
ing the Guard of the Caſtle, &. according to Common Law. So 
that the Conſtable and Lord Warden hath Two Juriſdictions. His 
r pq as Conſtable, is Limited by Articuli ſuper Chartas, or 28 EA. 
OA, chap. 7. For He hath no General Juriſdiction within the Cinque Ports. 
nſtable of Dover and Lord Warden is the immediate Officer 
of the Cinque Ports, for the Execution of the King's Writs within 
the Cinque Ports. The King's Courts write to Him, and He is to 
certify the King's Courts of the Record which is 4 the Mayor and 
Jurats upon their Certificate to Him. So if One hath judgment in 


the King's Courts, and the Defendant hath no Lands or Goods but 


in the Che Ports, the Plaintiff ſhall have a Writ directed to Him 
ro make Execution. 
The Juriſcliclian of the Cinque Ports is s General, and extends to 
Perſonal as well as Real and Mizt Actions, which touch the Freehold. 
nque Ports and Part without, 
The whole Writ ſhall abate. And fo in like Cafes. 
All v Plaints againſt the Mayor and Jurats of the Cinque Ports 
- ought to be determin'd at * before the Warden of the Cinque 
Fern. | 
x If an Erroneous Judgment is gi given in the Cinque-Ports before any 
of the Mayors or Jurats, it ſhall "+ redreſſed, according to the Cuſtom, 
by Bill, in the Nature of a Writ of Error, before the Conſtable of 


Dover, and Warden of the Cinque Ports, at the Court of Shepway ; 


and the Mayor and Jurats ſhall be Fined, and the Mayor Removed from 
His Place, "ho the Court is a Court of Record. 


See the Eliz. c W and Ex- 
4 cas Cid Concerning * 


3 


93 
Note, 
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Note, y That there is a great 8 288 of 2 Int. 557, 
Wales, 'the Counties Palatine, and the Gngue- Ports. For y ans @ 22928 
the Cit the King's Writ doth not run, yet They have not 3 Cro. 24; 


Cro. 247, 
— Regalia, and are Parcel of the County of Kent. So that if a _ Wi 


rit 1s brought againſt One for Land within the Cinque-Ports, 
and he appears and pleads to it, and Judgment is given againſt 
Him in the Court of Common Pleas, This Judgment ſhall bind him; 
ee, . of the County; and the Tenant 
the Benefit of His Privilege. But if ſuch Judg ment is given 
Pleas in a Pracipe of Lands that lie in Wales or in the 
alatine of Lancaſter, Cheſter and Durham, though the Te- 
id admit the Juriſdiction of the Court in ſuch a Caſe, the Judg- 
inſt Hi 
rt 


— EDT TIT et... e 


; 
. 


l 


J 
: 


P 
the 
t Him as to ſuch Lands is void. For Wales was origi- 
part of England, and the Counties Palatine are exempted 
the juriſ ion of the * Courts, have Fa Regalia, and 
iſdi ng's Courts. For 
f England for the Directions of 
2 only to certain 


— Ne a . 
there is a Difference betwixt a Franchiſe to Demand Cognizance, 
a Franchiſe where the King's Writ runneth not. In the Firſt Caſe 
: Defendant ſhall not plead it, but the Lord of the Franchiſe muſt 
. — but in the laſt Caſe the Defendant muſt Plead. 


[Cee of the Liberty to Hold Pleas and nds es of Pleas, 
Book 2. chap. 2.] | 


4 
83. 


* 


; 


7 
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VII. The Courts of the 3 or the Stannary-Courts, in Ofthe Courts 
Cornwall and ire are fo called d Stanno, from the Tin in thoſe nb stanna- 
Counties; and the Tinners are calF'd Stannatores. The Privileges of . lat. 229 
the Tinners are Declared, Limited, and Expounded by an Act of 

Parliament (not printed) made the 50th Ed. 3. [See the - Inft. 232, 

233, 2 

5 , al In tins the Stannaries are > to have the Privilege * 4 Inf. 237, 
of the Stannary-Court, while They work there; and are not to be im- 732233234 
pleaded in any as Court for any Cauſe ariſing within the Stannaries, 

except for Pleas of Land, Life and Member. 
The Officers of this Court are the Lord Warden, The Under-Warden, 
and the Steward. 
The“ Frriſdiftion of this Court is guided by terial Laws and Cul- » b 4 Inft. 229. 
toms, and by Preſcriptions; and is fully ſettled by the 16, & 17 
Car. 1. hep, 15. Here the Words Ih Locis Ubi Operantur are Ex- 


2 1 They have no Juriſdiftion of any Local Action arifing out of the + * 4 Inſt: 231. 
Itannaries. Tranſiory Actions betwixt Tinner and I inner, c. 

not concerning the Stannaries or ariſing therein, if the Defendant be 

found within the Stannaries, may be brought into Theſe Courts, or at 

Common Law, 4 But if one Party only is a Tinner, Cc. ſuch Tran- 4 Ing. 2:9, 
Actions which concern not the Stannaries, nor ariſe therein, can- g3% 73" 
brought there. is 
R in the Stannary-Courts. Roll. Ade. 
zut Judgment ſhall be al to the Steward of the 
Stannary-Court where 


— fate 
the Matter from the Steward of A 
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Stannary-Court to the Under-Warden of the Stannaries ; and from Him 
2 Lord Warden of the Stannaries; and from Him to the King's Pri- 
vy Council. [See the 16 & 17 Car. 1. chap. 15. at large.] 


(x or Cans IX. The Court of the Mayor of the Sr is appointed to keep 
the tree. the Peace, arreſt the Offenders in Staples ar Dae Gc. and to im- 
* 4 Inff. 237, priſon and puniſh Them after the Law of the Staple. So that the 
* Court in the Staple-Market is incident to that Market. It is gui 
by the Law-Merchant in a Summary Way, which is the Law of the 
8 | 
* Staple Court is held at the Wooll-Staple ! in Neſtminſter, the Bounds 
beginning at Temple- Bar, and to Tuthill. | 
In other Cities and Towns, the Bounds are within the Walls 
Where there are no Walls, the Bounds of the Staple ſhall extend 
thro* all the City or Town. 
* 4 Int. 237. The Offcers of this Court are 4 Two Conſtables, Oc. 
cee the 27 Ed. 3.] 
For the Juriſcliction of this Court, ſee the 27 Els. throughout all 
the Chapters. 


By the 36 Ed. 3. chap. 7. Mono Since, may either Sue 
the Mayor of the Staple according to the Law Merchant, or at the 


mon Law. 


"Thaſe Cnnte ce winch cut of Tis » 


[See Of Eftates by Statute-Merchant and Sta Book 2, 1. 
* of Starutes, A þ 2. chap. 3.] pe, chap 


Of the X. The Courts within the City of London, are the Huſting , The 
3 - Sheriffs Courts, The Lord Mayor s Court of pay, The Court of 
of London. the Mayor and Aldermen, The Court of The Court of 

Orban, The Court of Common Council, The Count of Wardmote, The 


Court of Hall-mote, The Court of the Chamberlain for Apprentices, 


The Court of the Conſervator of the Water and River of Thames, Oc. 


The Court for Policies and Aſſurances, The Court of the Tower of Lon- 
don, The Court at Whitechapel, The Court at St. Martin's le Grand, 

The Court of the Prefidexs, — SUN of the College of 
Phyſicians. } 


„ Tnft. 322. 1. The s Huſt ings (from Hus, Sax. for a Houſe, and Dbing for 
4 Init. 247. Things, Cauſes, or Pleas, ſo that it 1s the Houſe of Cauſes) is the High- 
Terms of the eſt Court of Record, holden at Guildhall for the City of London belore 
tings. the Lord Mayor and Sheriffs (or in the Sheriffs Abſence by Six Al- 
bh dermen) for all Pleas Real, Perſonal, and Mixt. It is as it were di- 
ſtinguiſhed into Two Courts, One Week the Judges fit upon Pleas Real, 
aol hs ene i: cos Bind or Mixt Actions. But Real Actions 
are grown out of Uſe. ¶ See Statute of Glouceſter or 6 Ed. 1. chap. 11. 
and chap. 4. poſt. Of an Action.] 

Judgment of Outlawries in the Huſtings, is not given by the 

LED Mayor who is Coroner, Bode Agra ng 
"0 # => > comes Jad 2ment is given in the Huſtings, The Party 
1 Roll, Abr who Thinks Himſelf grieved may fue a Commiſhon out of Chance- 
745 ry 

3 


— 
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2 Segel to ſome Perſons to Examine the Record, and . 
do Right. 


2. The © Two Sheriffs do each of them keep a Court id ot. : 4 Inf, 247; 
in the City by Preſcription. Theſe Dn a are kept at Guildhall; and *4* 

in each Court a Steward is the Fudge. They have belonging to "theſe 

Courts, Two Priſons called Cornters, The One in Mood. ſtreet the Other 

in the Poultry. 

They have Juriſcliction to hold Plea in all perſonal Actions. 

The Proceſs in theſe Courts is by Summons, Arreſt, Foreign At- 
tachment (or by Attachment of Foreigners Goods or Money found 
within the City in the Hands of the Plaintiff or of a Third Perſon) 
to make the Defendant appear, and Give Bail to Anſwer the Con- 
demnation. He in whoſe Hands the Goods are attach'd is call'd the 

Garniſhee, becauſe he has had Garniſhment (from Garnir, to inſtruct) or 
Warning not to part with the Goods or Money, but to appear and an- 
ſwer the Creditor's Suit. If the Forigner appears and pleads, He is 
call'd the Enterpleader. If the Defendant does not appear, the Goods, 
or Money may be condemned. There may be allo a Sequeſtration, 
upon an Action of Debt, of Goods in a Houſe, Shop, or Warehouſe, 
when there is no One within, by hanging a Padlock upon the Door, 

and making a Return thereof. Here the Proceedings are almoſt the 
ſame as upon Foreign Attachment. See Of the Sheriffs Court in 
London, and for the Practice there, eſpecially upon Foreign Attachment 

and Sequeſtration, The Compleat Attorney, and The Compleat Sollici- 
tor. 
Bide their particular Cuſtoms, the Proceedings are according to the 
Rules of the Common Law. An Action is uſually tried here in Four 
Court Days. And if either Party ſhall have a Witneſs that cannot ſtay 
in London till the Day of Trial, his Depoſition may be taken in Wri- 
ting and allowd. 


A Cauſe may be removed by Habeas Corpus to Weſtminſter-Hall. 


& But if an Erroneous Judgment is Given, The Cauſe may be Re- F. N. B. 2 


moved by Writ of Error to the Huſtings before the Lord Mayor and 2.5 * 
Sheriffs. 


3. The Lord Mayor's Court of Equity > ently os The Gwe + ' 4 Inf: 248, 
of Conſcience. d - 
The Proceedings are much like Thoſe in the High Court of Chan- p. 74, 75- 
cery. There is a Practice call'd Marking a Cauſe before the Lord 
Mayor, as Thus — After a Verdict given for the Plaintiff in the She- 
riffs Court, The Defendant may get the Cauſe Mark'd before the Lord 
Mayor (being like an Injunction) to ſtay Judgment and Execution till the 
Matter is examined in Equity. Alſo the Cuſtom is That of a Fiviae 


Defendant, The Lord Ma 
Record, and examine the 


upon 
r award that the Plaintiff ſhould be 
barr'd; but not after Ju 

4. The Court of the Lord 


and is held in Gwildball, the being Fudge therof. But the 
— ww . 


The 
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The Proceedings are by Action and Arreſt, or elſe by an Attachment 
of the Defendant's Goods. 

The Two Counters are the proper Priſons, as well for This as for the 
Sheriffs Court. 


5. The Court of Requeſts is kept at Guildhall, and is eſtabliſhed for 
Recovering Debts under 40 5s. 


$22 


— 


By the 3 Jac. 1. chap. 15. Every Citizen and Freeman of London. 
and every other Perſon inhabiting there, being a Tradeſman, Victualler, 
or Labourer, who hath a Debt due to Him not amounting to 40s. by 
any ſuch Perſon as aforeſaid, may cauſe the Debtor to be Summon'd to 
the Court of Requeſts at Guildhall to appear before the Commiſ- 
ſioners there, or Any Three of them; who if the Party does not appear, 
may commit Him to one of the Counters. But if He appears, They 
may proceed Summarily, and Examine the Parties and Witneſſes upon 
Oath, and forthwith make an Order, which the Plaintiff and De- 

fendant Obey, under Penalty of Commit ment to the Counter "till 

They ſhall perform ſuch Order. If any fuch Perſon commence any Suit 

elſewhere for any ſuch Debt againſt any other ſuch like Perſon, upon 
the Defendant's Oath or other ſufficient Teſtimony, that He is a Free- 

| man of London or ſuch an Inbabitant as aforeſaid, and that the 

Debt fued for amounts not to 40 s. The Fudge of the Conrt fhall not allow 

to the Plaintiff any Coſts of Suit, but ſball award to the Defendant 
Hit Reaſonable Ciofts. 

| This Act ſball not Extend to any Debt for Rent, Real Contrafts, or 
concerning Teftaments, Matrimony, or any Thing belonging to the Ecclefia- 


= 4Inft.243, 6. The m Court of Orphans, a Court of Record, is eſtabliſhed for the 

B. uv. Abr. Care and Government of Orphans. The Lord Mayor and Alder- 

311. Tit. Cu- men have the Cuſtody of Orphans (under Age and unmarried) of 
2 of Lon. Freemen or Free- women of London that die, though They did not In- 

| ; habit in London; and the keep 


ing of all their Lands and Goods. And 
if they commit the Cuſtody of an Orphan to another Man, He ſhall 
have the Writ of Raviſhment of Ward, if the Orphan is taken away, 
or the Mayor and Aldermen may impriſon the Offender till He pro- 
duces the Infant. 5 | 
Executors and Adminiſtrators are to Exhibit true Inventories before 
the Lord Mayor and Aldermen in this Court, and muſt give Security 
to the Chamberlain and his Succeſſors by Recognizance for the Orphan's 
Part; which if They refuſe to do, the Court may commit them 
Rep. 73. to Priſon till And if any fue in the n Eccleſiaſtical 
4 luft. 249. Court or elſewhere for a Legacy, Account, or Duty due to Them by 
the Cuſtom, the Court of Orphans may by Cuſtom ſend a Prohibition. 
But an Infant may waive the Benefit of Suing in the Court of Orphans, 
qo in Equity againſt any one for Diſcovery of the perſonal 
eſtate. | 
*rLev.3: If any one without the Conſent of the Court of Aldermen o marrics 
Vener. 175. ſuch an Orphan under the Age of twenty-one, tho' out of the City, 
they may Fine Him, and Impriſon Him for Non-Payment. 
[See of a Guardian, Book 1. chap. 6. Of Corporations, Beok 1. 
chap. 8. Concerning the Chamberlain of London, and 2 Danv. Abr. 
2 
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311, 312. and foe the 5 6; & Af chap. 10. An Add for the Relief 
of Orphans, Gr.] 


7. The Court of ? Common Corncil conſiſts of the Lord Mayor, Al- 2 
er Ward out of the Commonalty 3 Rer. 123. 
to Repreſent the whole C London. os 

In this Court they make Ads for the better Government of the 
City, for the better Execution of the Laws of the Kingdom, or for 
the Publick Good, and for the Advancement of Trade ; But Theſe 
Laws muſt not =—- contrary to the Publick Laws and Statutes. Such 
Laws being made by the Lord Mayor, Aldermen and Commonalty, do 
Bind — the City and Liberties thereof. [See Of Corporations, 


Book 1. chap. 8.] 


8. The Court of the 1 Wardmote (Ward-Court) reſembles the Coun- , Ing. 245. 
try Leets. Every Ward being as a Hundred, and the Pariſhes as Towns. 9 Nep. 6s. 
There are Twenty-fix Wards divided for the Government of Them a- 
mongſt the Twenty-four Aldermen of the City. 

In every Ward there is an Enqueſt of Twelve Men, or more, Sworn 
every Year to Enquire of and to Prefent Nufances, and fuch Perſons as 
have not paved or amended the Streets and Lanes, Oc. 


3 9. The Court of * Hall-mote (Hall-Court) i the Court which Every * 4 as. «4 
Company in London keeps in their Halls for the deter Regulancn of 
their Company. 


10. The Court of the * Chamberlain for Apprentices is for the Inroll- * 4 af. 250, 
ment of the Indentures of Apprentices. For an Apprentice may Refuſe * r. 26. 
to Serve if His Indentures are not Inrolf'd and may fue out His Inden- 
22 dof His Maſter. For here Appren- 
tices are made Free. Free of London by Service of an 
4. e being the Son the Sen of a Fn, By Re- 


K 1 By Order of the Court 
Chonberlain is Fudg , either of the Ap- 


e in _ Cr 
prentice againſt his Maſter, or of the Maſter — the Apprentice, 
and puniſfeth the Offenders at His Diſcretion. [See Of —— 


Book 1. chap. 6.] 


11. ne monde of the Water and River * 4 Int. 250. 
> Thames, Ker. wherein the Lord Mayor of London hath the Rule and 
of the Water and River of Thames, and the lſſues, Breaches 
and Lands &c. 1 of Tendal 
and Medway ; and hath Au to puniſh ſuch as Uſe unlawful Nets, 
or cher unlawful + in Fiſhing, or take Fiſh under Size unſea- 
ſonably, . [See the 4 H 7. chap. 15.] 
[See alfo the 3 $0 ES be 7 Ann. chap. 9. and Of the Cour 
of the Commiſſioners of Sewers, chap. 1. ante. ] 


12. The Court of * Policies and Aſſurances bande an Act 1 
of Parliament. For, 


the 43 Eliz. chap. 12. The Lord Chancellor or Lord Keeper 
* 1 455 


n 
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* 4 Infi. 251. 


for the Hearing and Det 


ermining all ſuch Canſes as ariſe Policies 
J Aman that are enter d in the Office a7 ne fm Pali 
Commiſſioners, or the greater Part of them, ſhall have Power to 
ſummon the Parties, examine Witneſſes 10 Oath, to Hear and Decree 
F Way ; and Commit to m___ 

as Diſobey their Decrees. But the Party grieved by fuch Decree ma 2 
fat 


hibit bis Bill in Chancery for the Re- examination thereof, ſo as 


 {atisfies the Decree, "gd 


3. The Court of the * Tower of London is Holden within the 


vow of London before . Preſcription, of Debt, Treſ- 
paſs, and other Actions of of the TR 
within the City of London, — Part in 4 


hath Authority over ſeveral Hamlets without . 1 is lo 
another Count ar i. Crete hr than | lnny, which is a Royal Ju- 
riſdiction for Eccleſiaſtical Cauſes ; and therefore an Appeal hes from 


them to the King in His Chancery. 


4. The Court of Stepney 
I lite Che PO) is a "; 1.4 of * 
_ 


, 6 called 
rits to this Court are 
: Seneſchallo Curie noftro de Recordo infra Manerinm 
le Ste 'S Hackney in Com. Middleſex, Hamletas & Libertates 
4 Soup © kg Capitals Balivo Prebonorabilis . . . . M- 
neris fu ds Stepmey radi. & erm Cuilibet Salutem. This Di- 
rection is Double, becauſe there is a Gaol for Defendants arreſted in 


that Liberty by Writs of Superiour Courts, as well as by Procels of 


this Court. 


15. The Court for Sr. Martin's le Grand by Alderſgate, is a Court 
of Record for the Trial of all Perſonal Actions. It is a Li 
within the Deanery of Weſtminſter, and ſubjedt to the Liberty thereof, 


and hath a peculiar Juriſdiction within it ſelf. 


16. For the Court of the 1 | Cenſors and Commonalty of the 
College of Phyſicians within the City of London, and Seven Miles 
r ion in the 14 H. 8. 
i 3295 r. Se. 2. chp. 9. and Dr. Bonhan' 
See 


7, 108, Oc. 


e K. . 11. For appointing Phyſicians and 
out of the City of Landon, and Precindt of Seven Miles. 34 « 35 
H 8. chap. 8. © cur ren Km, © Gre OL © he ns, 
Medici? or Sores, or give Drinks for the Stone, 


— Agues. 


There are other Courts within the City of London, but 


mention d in other Places; or are not much to our Purpoſe ; 5 
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3 
es ermine 
2 LY the Lond 
Common 
Paule, and likewiſe commit ſuch Perſons 40 ſhall Offend againſt the 
eace, 
There is alſo a Curt of Record kept Weekl in the Borough of 
— dom 5 
Of the 
— 
longing to N 1 
— ines I ſhall only fay ſomething in General of d 
Where a Power to Hold Pleas, Cc. is Granted by Letters Patents „1 Roll. Abr. 
to a Corporation, Proper Officers and Proceſs are 1 — 5, 


ei 
lt ought to appear of the Court what Authority * 1 Roll. Abe, 
it is held, 2 1 1 
1 ſhall be intended to be within the Iuriſdiction of an infe- Hob. 63. 
rior Court but what is exprelly alledged to be fo. 2 1 
44 e 2 
though Action t upon it 15 Tranſitory as to other rts, Nell. Abr. 
as the Courts at 23 that have a General —— yet r 
inferior Courts have not any Juriſdiction of that ariſes 3. 
out of the Juri riſditin, and therefore have not Power to hold Plea 27 gl. 
of. So if Payment at the Day is pleaded to a Bond, it muſt be 
EG Th 1 For an inferior Court cannot 


Enquire of 


3 Ed. 1 a nant » be 229, 230, 257 
EY inferior Juriſdiction, 


XL The Cours ofthe neg. of Oxford and Cambridge are Ofthe Courts 
Nature. They are Granted — and are con- f the Uni- 
Parliament. 3 


44 Inſt. 227, 
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cellor, Maſters and Scholars 2 Univerſities 8 
Joy all Manors, Sic. and All Liberties, Franchiſes 
and Pri View of — Lew-days, and all other 
Things whic ee te ſaid ee, Boch bee enjoy'd, or of 
Righe bt to have enjoy a, according to the Intent of the ſaid 
Letters Patents. 4. That all Letters Patents of the Queen's High- 
neſs, or of Pp Her Progenitors or — and all Liberties, 
Franchiſes, and all other 3 therein Expreſſed, Gi- 
den or Granted, ſhall be Eſtabliſhed and Confirmed, any „Law, 
Uſ 275 Cuſtom or Cunſtruction to the contrary X 
Quo Warranto, Scire Facias, or other Oppefition Ttobatſoever ; 32 
the Right of all Others than of the 2 
Succeſſors. [See the AR at large in Prom 's Ammadverſions on the 
4 Inſtitute, p. 156, G.] 


By Letters patents (not Confirmed by Act of Parliament) dated 
the zoth of March, 11 Car. 1. and Granted to the Univerſity of Ox- 
ford Old Privileges are Explained, and larger granted. 
The Corrs are calld the Chancellors Courts, who are uſually 
r over the whole Univerſity. 


But the Courts are kept B Vice-Chancellors, Their Aſſeſ- 
lors or Deputies. The are managed by Advocates and Proc- 


Theſe Courts Have Juriſdiion in all Cauſes Eccleſiaſtical and Civil, 
(except Maybem, Felony and Freebold) where a Scholar, Servant or 
Miniſter of the Univerfity is one of the Parties in Suit. [Bur See the 
Grant of H. 4. gs A . 369. 

* > Cro. 73. Their © Proceedings are in a Su y according to the Practice 
Heel. I, of the Civil Law; and the Judges — >. Sentences fallow the Juſtice 
5:3. and Equity of the Civil 1 or os Laws, Statutes, Privileges, Li- 
3 deer and Cyſloms of the Univerities, cr the Lows of the Lond, at 

their Diſcretion. 
If there is an Erroneous Sentence in the Chancellor's Court of the 
Unirverſity of Oxford, an Appeal lies to the 2 thence to 
29 and from thence to the King in ; who 


| nominates Judges Delegates to hear the Appeal. The Appeal is of 
this Nature in n 
Umverfity of Oxford, or His Vice-Chancel- 


Ihe Chancellor of 

lor, may inflict Eccleſiaſtical — * the Greater Excommunica- 
N. B. 64. tion on Offenders, even for Temporal Offences; and * certify the Ex- 
communication into the High Court of to obtain the Writ 
De Excommunicato Capiendo, as if the Offender had been excommu- 

nicated in an Eccleſiaſtical Cauſe, and certified by a Biſhop. The Uni- 

verſity of Ca e hath alſo this Privilege. 

. Note, The F low! K a 


. claiming Title to SF 
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againſt a Scholar or other privileged Perſon : 
have Conuſance. For the Court of Exchequer 
Con es 1 es ie If thoſe Words extend to a 

Court of * Equity for mere Matters Equity; as to execute Agree- * Hard. 306, 
ments in Specie; becauſe the Univerſity can only 2 or ex- 4 TOY 
communicate? Or whether in other equitable Caſes, the Claim muſt Chan. Cafes. 
eee 237, Contra 
Scholar, Oc. cannot © waive His Privilege, and have a Prohibi- f 1 
For the Univerſity has the Right, een. 
Plea, where one is a privileged Perſon, 

a Srromger is forced to ſue a privileged Perſon in Their Courts by 

of that Right veſted in Them. 

1 If a Debtor and Accountant to the King ſues a Scholar by Bill in ' ard 155 
in the Exchequer ; or if an m Attorney ſues a Scholar by Writ "ogg i 
ilege, it is ſaid that the Univerſities ſhall not have Conu- 3 Len. 144 


7 
FLY 


5 


F 


— 


: 


2, 
25 


ſance, for Grant (hall not take away the ſpecial Privi- 1. Ab: 
lege of any Court. (Q.) 

A Scholar, &c . ought to be only » ene of the Parties in Suit. If Ano- * Hetl, 28. 
ther that is not . with Him (as Obligor or Obligee — 
Bond, Oc.) He ſhall not have Privi | 

he Privilege Univerſity is not to be allow'd to a Townſ. *: Vent.1c6. 
man, on purpoſe to excuſe him from an Office in the Town, if He 
keeps a Shop and follows a Trade, though He is matriculated as Servant 


a Scholar. For this ſeems to be Fraudulent. 

It hath been diſputed whether the ? Wife of a Head of a College or * 3 Cro. 73 
Hall, or His Children, ſhould have the Benefit of the Privilege — 
the Husband or Father, it will enn But 


may be e y Certi 
N IId 
or TY: This hath been allow'd at the Oxford Afſizes upon my 


r The Vice-Chancellor (as well as the Chancellor) 


by His Attor- — 505. 


Bailiff may properly demand — and upon Notice of the Pa- 


"it Comulance of Flew be grad. to One Licet Ipſemer fit pars, He * 8 Rep. 118. 
ni wh inc Chao — 
5 "His ow Jul But if it be 


Tho' I have faid that * ; 
„ rd; yet it ſeems Reaſon- lan 542 
able that ſuch Privileges as are granted for the Advancement of 
and Learning, ſhould have a favourable Conſtruction, and be excepted 
== of te © General Rule. 

It is faid that the Univerſities have only Cuſtodiam Asie Panis ' 


cr 


. 


„ 
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ipſam (i. e.) not Authority to appoint another Aſſiſe than what is 
down Statutes; but to fee that the Statutes be executed, and 
to puniſh es againſt the ſaid Statutes, [See the 51 H. 3. 31 Ed. 1. 
7 Ed. 6. chap. 5. 2 V. & M. S. 2. chap. 14. 11 & 12 VV. 3. 
chap. 15. 12 V. 3. 7 4 11. In which laſt Statute the Right of 
marking Meaſures for Ale and Beer is acknowledged to be in the Two 
Univerſities. ] 
The Univerſity of Oxford hath by a Grant the 29 Ed. 3. The Aflize 
and Aſſay of Wine and Ale as well as the Cuſtody of it. | 
By the Charter granted the 14 H. 8. The Chancellor, His Com- 
miſſary and His Deputy (i. e. The Pro-Vice-Chancellor) are Frftices 
of the Peace for the Nil of Oxen, County of Oxon and Berks. 80 
that their Authority does not only upon the Common Com- 
miſſion; They being Juſtices of the Peace by Virtue of their Offices. 
I have now Finithed the Account of General and Particular Juriſ- 
ditions. I ſhould therefore procecd to give a ſhort Scheme of the 
Proceedings in our Courts. But becauſe a Man may oftentimes have 
a Remedy without going to Law, ſomething muſt be faid firſt concern- 
ing ſuch Remedies. 
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CHAP. I 


Of Remedies Without Suit in Courts. As i. By Aft of Law 
in Things Perſonal and Real, wherein of a Remitter. 2. By 
Act of One of the Parties, in Things Perſonal and Real, 
wherein of Entry, Diſcent and Dilcontmuance. 3. By At 

of All Parties wherein of Accord, Arbitrement and Um- 
"HERE is oftentimes a Remedy 


Of Remedies 
without Suit 


in Courts. Ia, By an AR of One of the Parties, and by the 
Parties, 


[nay ts 


54 


ecutor, p. 3 Things 2 
204, Oe. Diſcontinuance, i 


Qui Prins e, Ferius off. 1 Infi. 347. b. 


— i A 
mitter there are two Incidents, (vis.) an Ancient Right and a De- 
feaſable Eſtate of Freehold coming together. 

[But fee infra, Of a Diſcontinuance. ] 


2. By the Act of One of the Parties. 


_— 


1. In Reference to things Per- 


and Markets, Book 2. chap. 
fully Retake them, 
keeper or A * 
other Thing from till I 


the 12 V. 3. chap. 
ill he is paid for the making. 
5 I may Remove a Nuſa 


ithout Ri may Deſtrain ( or Cattle upon my . l. 
(fate f yment of the Rent, or Cattle Damage-feaſant up- lat. 405. 
o maintain Poſſeſſion of my Lands againſt one + fer. 63. 
me out; or I may regain my Poſſeſſions by Entry d Rep. — 
Entry or Title to Lands, and my Entry is not 9 Rep. 54, 
(via.) By Deſcent or Diſcontinuance. 1. By Ren Ab: 
; Dying feed for Term of Life, Oe. doth £2.99 © 
1 2 ErM C x, doth 75.49 
) aw caſteth the Houſes or Lands . 
- (which is much fa- . 
he Diſſeiſee, or he that 


when I Have a Ri 


in Tail, or the 
after his Death 
This Happens 
Land 


SIS 
Fi 


— 


EEE 
: 


— 
5 


Yyy 
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Terms of 
the Law. 
erh. Accord. 


© 4Rep. 1. 
6 Rep. 44- 
9 Rep. 7h, 
79, 90. 


Lands cannot be barr'd by Acceptance of any Collateral Satisfaction or 


9 Rep. 78. 
Init. 2 12. b. 


tion aA ſo by an Agreement 


# 6 Rep. 44. 
g Rep. 80. 


Give and Accept ſomething in Ras. ones 


Collateral 


Writing 
Writing. 


Cl ho Maſters 7 Hoſpitals, NC. ave Diſable to Alien or — 
their Eftates. 


Of Things That be in Geane, there can be no Diſcontinuance; nor 
22 or Letters Patents; becauſe they do not require Livery 
of Seiſin. 

[See Of Leaſes, Book 2. chap. 3+] 

The Titles of Diſcontinuance and Remitter were Great and Large 
Titles in our Old Law-Books; but now they are made Narrow 


by theſe Statutes; and the 27 H. 8. chap. 10. of Uſes as to Remitters; - 


and ſome Aſſurances, that at the Common Law were Diſcontinuances, 
are now made Bars, as Fines with Proclamation by the 4 H. 7 
chap. 24. and the 32 H. 8. chap. 36. as to the lifue in Tail; cho” fil 
— Sa 
ve 


3. By the Act of All Parties There may be a Remedy without Suit. 
As by Their own immmediate Accord, or By Transferring the Con- 
troverſy to the 3 of Neighbours and Friends by Arbitra- 


ment or Umpirage. 


1. * Accord (Concordia) is an A 


betwixt Two at leaſt to 
for a Treſpaſs, &c. done 
by one to the other. If this Agr is Executed, It is a 
ood Bar in Law in ſome Cafes of Perſonal Injuries to any Adtion 
for the ſame Treſpaſs or Injury. Accord with Satisfaction is a good 
Plea in Perſonal Actions, where Damages only are to be Recovered; 
not in Real Actions. Therefore en 


Recompence. It muſt be by Releaſe, Confirmation, Cc. But becauſe the 
Action of Ejectione Firme and Treſpaſs are ſo woven together that they 
cannot be parted, as an Accord is a good Plea in Treſpaſs, It muſt be 


ſo in Ejectment. 
* If one is bound in an Obligation to deliver Goods, or todo any 
Thing, The Obligee cannot by Accord betwixt Them 
give Money in Satisfaction thereof; for the Contract being made by 
to do ſuch a Collateral Ad, It cannot be altered without 


Goods or other valuable Thing | al 
Things are Kate and raed by Maney, and not Maney by 


Things. If a Contra& without Deed is to deliver Goods, or to 


any other Collateral Thing, there Money may be paid by Accord 
in Satiafattion of foch a Contratt For as a * . 4 — 
Words for 


any Valuable Conſidera The Contract may be Dillolved. [See 
Of the Condition of an Obligation, Book 2. chap. 3. Of Obliga- 


tions. | 

Note, That che Beſt and Safeſt way to plead an Accord is to it 
i 5 be plea y of s . For 
by Way of Accord, a Preciſe Execution thereof in 
Every Part muſt . pleated, Oc: You need not fay any more but 
that you paid the Plaintiff a Bottle of Wine, &c. in full Satisfaction of 

the faid Accord, which the Plaintiff received. In all Cafes. where 
— is a good Plea, Accord with Satisfaction is 172 
2. Ar- 


N — 6 4 4 = 


uw 
— e *. e — 
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2. h Arbitrament ( Arbitrium, Laudum, Compromiſſum) or an A- ' Wen. 
ward is the Determination of Two or More Perſons at the Requeſt 3; f 1. 
of Two Parties at leaſt, who are at Variance, for ending the Con- p. 167 42. 
troverſy without publick Authority. Five Things are incident to rd. ++ 
every Arbitrament or Award, ( viz.) Matter of Controverſy, Submiſſion, 
Parties to the Submiſſion, Arbitrators, an Arbitrament or a Giving up 

of the Award. 
1. Matter of Controverſy, either of Fact or of a Right in Things 2 
and Actions Perſonal and Uncertain; but fo as no © Freehold, tho' i wet's 
the Submiſſion is by Deed, nor Leaſe for Years of Land (Qu.) may Smd. Fart 
be adjudged from one to another. Thus Debts due on Record or fl A8. 
upon Bill, or on certain Contract, Matters concerning Matrimony 2422 244; 
or criminal Offences, cannot be made Matters of Arbitrament. But #9 ** 
if Men enter into Bond with Condition (as is uſual) to ſtand to the 9 Rep. 73. 
Arbitrament or Award, the Bond may be forfeited for Non-perfor- C223, 
mance of the Condition. Nov's Max, 
2. Submiſſion of the Controverſy to Arbitrators is neceſſary, by B, 45 
ping Them Power to pronounce a Sentence betwixt the Parties. 13 
k The 


Submiſſion may be either General, as of all Demands what- * Wetts 
ſoever; or 2 of ſome certain Matters in Controverſy. It may be - "ay 
alſo by Word or Writing, Abſolute or Conditional. If the Parties give a 3, 4. P. 16. 
Bond to each other, it muſt be Word for Word alike on both Sides, . 22 — 
only changing the Names, &*c. The Submiſſion may be with Covenants 3 ep. gs. 
to perform the Award, if the Parties pleaſe. 1 
3. There muſt be Parties to the Submiſſion, and! Two at the leaft, welke 

one of one fide and one of another fide, of Capacity to compromiſe or Nd. bart 
to make mutual Promiſes, to ſubmit to the Award. 4 8 2 
4. * Arbitratars are requiſite, who are private Extraordinary Duuv. Abr. 
Judges choſen by the Parties to give Judgment between them to Wegs 
end the Debate. Neither Natural or Legal Diſabilities do Hinder Symb. : part 
any one from being an Arbitrator. If they are incompetent Judges, ®: 4,5. 
the Fault is in thoſe that chooſe them. They are call'd Arbitrators, 

becauſe they have an Arbitrary Power, if their Judgment be accord · 
ing to the Submiſſion. If They obſerve the Submiſſion and keep with- , eg, 
in their Juriſdi&ion, their Sentences are Diffinitive ; from which there hook p.157, 

| P | n 4 | . | | 41. 
** 8 3 cannot — Power; for they have but 5 Rep. 18. 

3. ® Arbitrament is the Sentence or the Decree pronounced by the 251. 
Arbitrators, and publiſhed when They have heard all Parties. But gd pi 
now as all Submiſſions are uſually by conditionally, So as the p. 163.8. 1. 
Award e made in Writing, and ready to be delivered to the Parties, P. _ S 43. 
or. zo finb of Them as ſhall require the ſame, The Parties fo bound « wet 
| Themſelves are obliged to take Notice of the Award at Their Peril; nb. 2 Part 
? unleſs the Words of Submiſſion are So that the Award be Delivered “ Rg. tt 


Rep. 78. 
to each Party by ſuch a Day. For then it muſt be delivered to each 1 Rep. „ 
Party ingly. 10 Rep. 13:, 


In ma an Arbitrament or Award 1 Five Things muſt be Ob- t Roll. Abr 
ſerved. 1. That it be „ een very Submiſſion in reſpect of 1 243» 
the Perſons and the Things ſubmi For to award à Thing to 247, 248, 
be done 1. a Stranger, 

Party to 


and ſometimes To a Stranger, who is not 249, 252, 
or to make an Award upon another Thing 1 Pg. 206. 
that is not ſubmitted, is void. But where the Award is of ſeveral *. b b. 

Thing, Fax within the Satmiien, end Peet our of %, i= brenduble 120 0 
lyy2 


An — 2 the | _ Book IV. 
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" * Chan. 
279. 
0 an. Rep. 
140. 
10 Rep. 57. 
Velv. 98. 
1 Roll. Abr. 
261, 262. 


» $ Rep. 82. 


dle; as a Letter of Attorney, 
Words. But then the Bond is forfeited. If it had been wi 


” 5 Rep. 44- | 


void. 


fuch their Agreement in the 


yr Equal not on one fade ly; or it muſt a 

either Party to give or do ſomething Beneficial or mt gan 
3. The 82 of the Award muſt be Poſſible and Lateful. 4. 
There muſt be a Means by Law to attain unto the Thing awarded. 
This is chiefly meant where Submiſſion is without Bond. 5. It ought 
to be Certain and Final, — 4 an End of all WS ſub- 
mitted ; * nd © Fd in Reference to Part of the Things 
ſubmitted, it muſt Final | as to that Part, or elle it will be 


Theſe Things being Obſerved, an Award ſhall not be unravel'd in 
a Court of * Equity, unleſs there was Corruption in the A ers 
[See the 9 & 10 V. 3. chap. 15. infra.] If all Things are done 
Bond Fal The Arbitrament ſhall be expounded according to the 
Intent of the Arbirrators if Agreeable to Law, and not Literally. 

An © Umpirage is where there is but One Arbitrator ; and is uſual- 
ly when the Parties ſubmit themſelves to the Arbitrament or A- 
ward of certain Perſons, and if They cannot Agree, or are not Rea- 
dy to deliver their Award in Writing before ſuch a Time, then to the 
Judgment of another as Umprre. Thus is often the Effect of the Bond 
of Submiſſion. 

Note, That * Submiſſion to an Award by Bond may be counter- 


manded by Deed. Such Authorities in their own Nature are Revoca- 
G. tho made irrevocable by 1 4 


gation, G c. one might Revoke and Forfeit 
Where an Accord with Satisfaction may be pleaded, an Award may 
be pleaded. 


Þy the 9 & 10 W. 3. chap. * mr 
miſſion to the Award, er Ump any Perſon or Perſons, ſhall be 


made a Rule His Record; and 
3 Z And « Rule of 


be made, hes of Partice foal ſhall be concluded by fuch 


And in Caſe 71 ——— the Party 
ray if be ſubje& to all the Penalties of contemning 4 
+ it appears on Oath _ I Was COr- 


Provided, That this ———_ extend only to ſuch Matters 


666 
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CHAP. IV. 
Proceedings in Suits or Civil Cauſes in our Courts, (viz.) 


Actions, (wherein of the ſeveral Sorts of Actions, as 
1 Caſe, Detinue, Covenant, Debt, Treſ- 


Mer 


ppearance and Bail, Of the 


Execution, and a Writ in the Nature of an 


the Words of the » Lie. 68g. 
e Writ are True, yet 18. 367 b. 


— 


334 


An Inflitute of the 
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— 


b. 285. a. 
2 Init. 40. 


4 Terms of 
the Law, ver. 
Actions real, 
Actions Per- 
ſonal, Acti- 
ons Mix'd. 
6 Rep. 3. 

3 Inft. 18 4. b. 
2 Inſt. 40. 


* 1 Inſt, 
127. b. 


* tr Rep. 39. 
1 Init. 172. a. 


2 Init. 379, 
355 


© x Inft. 284. 


Action of Account lies againſt Thoſe that ought 


Hands my Defendant received the Money ; 


* Aliens wee char Ge or Gull Criminal, 15 Appeals of 
Death, Felony or of Mayhem. Civil are either Real, Perſonal or 


Mx d. 

4 Real are thoſe the Demandant claims Title to Have a 
Freehold in any Lands or Tenements, Rents or Commons in Fee-ſimple, 
Fee- tail, or for Life. Every Action Real is either Poſſeſſory, i. e. Of 


His own Poſſeſſion, or Seiſin, or Armceſtrel, i. e. of the Seiſin or Poſ- 
ſeſſion of his Aunceſtors. 


But Real Actions are much out of Uſe. For in moſt Caſes at this 
Day, they are fupply'd by other Actions, which yield an cafier and 
quicker Method to try Titles; as Actions on the Cafe, Treſpaſs, Re- 
plevin, Ejectment, &c. 

Perſonal Actions are Thoſe which the Plaintiff may have againſt the 
Defendant by Reaſon of any Debt or Contract for Goods and Chattels, 

or for Damage done to his Goods, or to his Perſon. 

Mix'd Atoms are Thoſe which one may have to recover the Thing 
* and alſo Damages for the Wrong. 

* He that brings an Action Real is calF'd the Demandant, and He 
againſt whom it is brought, is call'd the Tenant. In Adions Perſonal 
and Mix d, They are call'd Plaintiff and Defendant. 

There are ſeveral Sorts of Perſonal and Mix'd Actions. 2 
I ſhall ſhew how they are Divided; and then who are Inc 
Bring ſuch Actions, and Againſt whom may ſuch Actions be Cds, 
where ſuch Actions muſt be laid; and within what Time They muſt be 
brought. 

1. The Perſonal and Mix'd Actions are Divided. 

Perſonal or Mix'd Actions, that are of Common Uſe and Practice, 
are Divided into Actions of Treſpaſs upon the Caſe, Detinue, Cove- 


nant, Debt, Treſpaſs Vi & Armis, Fjetiment, Quare Impedit, Wafte, 


Replevin. 
Before I deſcribe theſe particular Actions, let me premiſe, That an 
to 4 an Account, 
and refuſe to give an Account. Auditors are appointed by the Court 
to ſettle the Accounts in ſuch Actions. But Actions of Account are al- 
molt laid aſide. However none can be charg d in Account by the Cam- 


mon Law but as Guardian in Socage, Bailiff or Receiver. 


A Bailiff is a Servant 8 has the Adminiſtration of Lands, 
Goods and Chattels, for the Owner's Benefit, and he is in 
Account for the Profits He has raiſed, or reaſonably might have 
raiſed, his Expences deducted. A Receiver is he that receives Mo- 
ney to another's Uſe, to render an Account without Allowance of 
Expences. For this Cauſe a Bailiff ſhall not be charged as Re- 
ceiver; for then he would loſe his and Cum. In an 
Account againſt a Receiver, The Plaintiff muſt declare by whoſe 
which He not do 


in Caſe of a Bailiff. But in Favour of Mochans and for Advance- 


ment of Trade, if they jointly occupy their Stocks, one of them na- 


IH 


* Aftio Perſonalzs Moritur cum Perſona. 4 Inſt. 4 2 5 

Pena ex Deliclo defuntti Heres Meri non 2 = * 
In Reſtitutionem, non in 2 Heres ſuccedit. . Inſt. 1 

In Heredes non ſolem Tramſre Aftiones, que Female 


er At fr. 2 Inſt, 442. 


EF 


him Mechant, and ſhall charge him as Receiver ; who ſhall have Al- 


535 


reaſonably receive. This is by bants. ¶ See 
chap. 16. Of Guardians, Book 1. chap. 6. and 1 Danv. 


Action of Treſpaſs on the Caſe is a General and al © Terms of 
brought againſt One for Wrong done without Force, but againſt A ion upsr 
And it is call'd an Action of the Caſe becauſe the whole the Cafe. 
is laid in the Declaration. 


3 — es i > Sid 
concerning another, whereby one is y 49 * 


ought to keep from the Soci 
> One's Title to his Eſtate, or where the Words 
"DiGnherifon as by calling one Baſtard that is an 
tend A 


they es Particular $ 
Da ed . All Are Actionable, 
of Arma 


t, or ſeemingly in 


7 


« | 
15 


Tre 


115 


tick, 
Carted, if 


'F 
, 
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the Courts of London only. Words of PA 


are not Actionable; 
P Book 3. chap. 3. 
If One calls an 


[For the 
chap. 4. For Defamation by 


3 "vt | | 
n in Cenainy the Perſon who is fcandalized; for if the Perſon 
1s uncertain no Action hieth and an Hunuende cannot make that cer- 


7s 


them, The Cauſe is loſt. Therefore it is beſt to charge 
with ſpeaking the Words ſeveral Ways at ſeveral T 
may with more Certainty Hit upon the very Words 


as 
to lay the Words, and fay, * or the 
Effet. An Innuendo cannot alter the Words, or Add t 
or to make them actionable. The Scandal muſt be apparent 
Words Themſelves. — 5 
2. For Deeds, As for an Aſſumpſit, Nuſance, Deceit, Trover and Conver- 


F 


; 
FORE 


it 18 


8 F 5 


8 
885 


7 


＋ 
4 


K CBS 


ing to Promiſe 


or Demand. This 


Goods Sold 


7; 
i: 


"i 
if 


F 


. 
k 
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Es r 
3 
1 
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proven © 88 which Cepntics the Place of 2 A of Ac- 
- Upon an Infimul Computaſſet for Money due upon Account 
ſtated, ſuppoſing that the Parties have come to an Account; upon a 
Bill of Exchange by Cuſtom; for if a Merchant to whom k is Di- 
rected ſubſcribes the Bill, it is an Aſmpſit in Law. [See the 9 & 
10 V. 3. chap. 17. Concerning Inland Bills of Exchange. 3 & 4 Am. 
chap. 9, An Act for Giving Like Remedy upon Promiſſory = 
is now uſed upon Bills of Exchange; and the the thee Fans of 
Inland Bills of Exchange. And fee Book 2. chap. 3. of an Aſſignment. 
In all Theſe Caſes It is implied by the Law, that one Agreed to 
pay, though He made no Expreſs Promiſe to do it. And as fuch A&ions 
on the Cafe upon an implied Aſrumpſit may be brought againſt the 
Parties Themſelves, fo they will he For or againſt Executors or Admi- 
niſtrators upon the Contracts of the Teſtators; And theſe Implied Pro- 
miſes may alſo Relate to one's Real or Perſonal Eftate, or to One's 
Perſon. 
There may be alſo an Action of the Caſe upon a” Non Aſumpſit when 1 Ventr 
the Law obliged to agree or Act, as againſt a Vieualler for Refuſing i 
entertain Gueſts, 
The Statute of the 29 Car. 2. chap. 3. Concerning Agreements to 
Perform to Pay muſt always be Remembred. I have r d 
ſome Parts of it; but it is neceſſary to Remind you 2 
Particulars. 


y the 22 Car. 2. chap. 3. [An Act for Prevention of Frauds and 
Per juries] No Action ſhall be brought to charge an — or Admini- 

tor v f ber, ee. MAS oy 
fate, er to e the Defendant pon any 

the Debt or Miſcarriage — 

Agreement on Conſideration of Marriage : : 

of Lands, &c. or any Intereſt concerning | 

greement that is not to Dry 

thereof , unleſs the Agreement ion 
jy A db — ſhall be 1 fend bn 
2 to be charged therewith, 6 ſome other Perſon Authorized by | 
in. 

No Contract fe for the Sal of avy G Goods of 10 I. Value ſhall be 
cept the Buyer ſhall Accept of the ſo fold and 4 
ceixe or — ogy bond in Earneſt l, Bend 
Part ayment, or except ſome riting Þ 
made * by the 2 be charged by fuch Contra@, or their Agents. 

ce bow Eſtates in Goods and Chatiels Perſoal may be Acquired By Sale, 
Book 2. chap. 6.] 


A Promiſe — dice cs; doing made at the fame iv. offs 
Time that the Bargain was made, is not a collateral Promiſe for the 364. 
Debt of Another; but the Promiſe of both Parties makes one Origj- 
nal and Entire Contra& upon the Sale, Oc. and Both are chargeable. 
Quere, If a Promiſe by another to pay upon Forbearance of Suit till 
ſuch a Time, is not a fafficient Conſideration to create a new Contract. 
and to bring it out of the Statute ? [ See the 9 Rep. 93, 94-] 


222 o It 


— 


* 
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© 3 Lev. 65. 


P 2 Ventr. 
361, 362. 


42 Ventr. 
361 I 


© Terms of 
the Law. v. 
Nuſance. 


»F. N B. 176. 
4 Rep. 86,87. 
5 REP. 73, 
101. 

9 Rep. 54758. 
1 init. 56. b. 
2 Inſt. 455, 
420. 

Koll. Abr. 
88. 89. 

Dan v. Abr. 


1 74 


5 Rep. 73, 
101, 108. 
9 Rep. 5+ 
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bitants of a Town had by Cuſtom a Watering 


o It is ſaid that the Clauſe concerning 4greements on Conſideration of 
Marriage extends to a Promiſe to Marry, as well as to Promiſes for Pay- 
ment of Money upon Marriage. a 

Any Intereſt concerning the ſame ? includes an Agreement to Aſſign a 
Term in being, as well as one created de Noto. 

1 By the Clauſe Except ſome Memorandim or Note in TWriting be 
made, &c. a Promiſe by Letter is ſufficient. 

Note, That in Declarations upon many Aſſumpſits, It is neceſſary to 
ſhew a Notice, or a Requeſt, and Demand. | See Of Demand F Rent, 
Book 2. chap. 2. Of Obligations, Book 2. cap. 3. 

2. This Action of the Cafe hes for a Nuſance ” which is when 
any Thing is Done or Omitted by a Man upon his Own Ground, 
or elſewhere, to the Annoyance and Unlawful Hurt of another. It lies 
only for a Special Annoyance to ſome particular Perſon, not for a 
Common Nuſance. Thus an Action of the Cafe may be for a Nu- 
ſance for Diverting, Stopping, or Corrupting the Plaintiff's Water 
For diverting Water from the Plaintiff's Mill; for turning a Wa- 
tercourſe upon the Plaintiff's Houſe, Meadow, &+c. For Enc 
and eating up the Common; For Stopping up a Way leading from 
the Plaintiff's Houſe to His Land; For Suffering the next Houſe 
to Decay to the Damage of my Houſe; For building upon a New 
Foundation, and Stopping up Antient Lights, or Hindring one to En- 
joy the wholſome Air; For ſetting up or making a Hogſtie, Houſe of 
Office, Lime-pit, Brew-houſe, Dy-houſe, Tan-houſe, Chimney, Chand- 
ler's or Butcher's Shop, &c. uſing it ſo near my Houſe that the 
Smell thereof doth annoy me, or Hurt my Graſs or Trees; By 
Laying Carrion near my Houſe, @&c. But if one ſets up a Brew- 
houſe, or keeps a Chandler's or Butcher's Shop near me, and lays 
Stinking Heaps at his Door, though this be Oſfenſive to me, I cannot 
Have this Action unleſs the Annoyance is very Great and very Offen- 
five to me, becauſe It is a Publick Nuſance. TT 

If a Schoolmaſter keeps a School fo near the Study of a Lawyer 
by Profeſſion, to his Diſturbance, an Action will not lie. 

Tho' One hath a Right to Air and Light in his Dwelling ; Yet for 
Hindring One's Proſpe# No Action lieth. For a Proſpect is only for 
Delight, not of Neceſſity. 5 

” If Two have Lands adjoyning, and one of them builds a Houſe 
on his own Land, and make Windows and Lights looking into the 
Other's Land, The other may lay or erect any Thing upon his own 
Land and Stop them. 5 

* Tho? one cannot have an Action of the Cafe for a Common Nuſance, 
becauſe It may be ee 

8 de for their Cattle 
which was ſtopp'd by another, any Inhabitant may Have an Action 
of the Cafe againſt Him, for otherwiſe they would be without Re- 
medy ; — e ſuch a Nuſance is not Common to all the King's Peo- 
ple and Preſenta ble in the Turn or Leet, or to be Redreſſed by Pre- 
ſentment or Indictment in the Quarter - Seſſions. ; 
Upon Special Damage by a Foundrous Way, An Action lies againſt 


a Corporation or Private Perſon that is bound to Repair it; but if a 


Townſhip not Corporate is bound to Repair it, The Party, as to his 


Special Damage, feems to be without Remedy. 


2 If 


Ch 4 Laws of England. 539 


2 If one digs a Ditch in the Highway, into which my 1 
falls and Breaks his Thigh, by which I loſe his Service for a 22 1 
Time, | thall have an Action of the Caſe againſt him for this 172 
of Service. So for Digging a Pit, by Reaſon whereof J. S. (for 
whoſe Life I held Lands,) was Drown'd. [See Of Nuſances, Book 3. 

3-1 
PIE - des: ˙· ts ts hs. There muſt be F. X. B. 95, 
both Deceit and Damage. 1 Lq 18. 
Deceit is either Juclicial or Extrajudicial. Fudicial, where fome- 11 Rep. 87. 
thing About Suits at Law is done, not done, or done amiſs, &. as Pe ch., 
when an Officer of the Court uſes Deceit in his Office. Thus the p. 166. 
Sheriff, Cc. is liable to an Action of the Cafe for Deceit, if he does i Roll. Abe 
not Execute the King's Proceſs, or make a falſe Return of it. Thus 9> © 
a Counſellor or Attorney are liable that betray my Cauſe, Or if they 
do not attend at the Trial, by which my Cauſe Miſcarrics, Ec. 
Thus one is anſwerable that Perſonates me in Court to my Da- 
mage. Extrajudicial; where one Counterfeits Letters in my Name, 

and receives m Money; or Cheats me with Falſe Cards and Dice; 
or ſells to me by Falſe Weights and Meaſures; or knowingly ſells 70 
me Unwhotlom Victuals, Wine, Drugs, Se. to my Hurt and Da- 
or ſells me Goods that are none of his own, Affirming them 
e his own ; or where a Taylor cuts my Cloths fo Scanty that 
they will not be for my Uſe, or x wel a Smith pricks my * or a 
unskilfully Sets one of my Bones that were Broken, &c. It 

lies allo againſt all Shop-kcepers for any Frauds or Deceits to my Da- 

mage; againſt all Perſons upon Expreſs W arranties or Warranties in 

Law, Sc. » But obſerve in the Caſe of a Warranty upon Sale, Finch 189. 
(which is the moſt uſual Deceit) That the Warranty muſt be Par- 5 1865 
cel of the Contract; for if it is After the Contract at another Place, 1 Roll. Abr. 
(tho' an After- Warranty by Deed may amount to a Covenant) It is 97. 
-K , and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to in Being at the Time, not to 
Things to come ; for a Warranty that the Horſe which you Buy of 
Il carry you Thi Miles a Day, is a void Warranty. One 

may Warrant that a Man ſhall live a ear, that a Ship ſhall return 
from fuch x Place, That a Horſe ſhall continue found for a Year, Oc. 
will a W good hings, w ma inl 

Diſcern to be eas; as that the Horſe is not Lame L Mal 
when he is apparently Lame or Blind that Cloths of a Murry Colour 

Blind. But where a Horſe is War- 


An Inſlitute of the Book IV. 


CL Danv. Abr. 


10 Rep. 56, 


$7, 491. 
1 Danv. Abr. 


— 21 
227 - -. 


8 1 Danv. 
Abr. 20, 21. 


not the Thing Detained, as you poſſibly may in an Action of Detinue, 

Trover is a French Word, and Signifies To Find; So that in this Action 
the Plaintiff ſurmiſeth that he Loſt fuch and ſuch Goods, and that the 
Defendant hath Found them, and Converted Them to his own Uſe 
at ſuch a Place. The lofing is but a meer Suggeſtion, and not Mate- 
rial. For if the Plaintiff Delivered the Goods to the Defendant ; 
or if the Defendant takes the Goods in his Preſence, Or. this Action 
lies againſt Him, if there is a Canverſion. For that is the Point of 
the Action, and muſt be particularly alledged. If a Man finds Goods, 
He may take Poſſeſſion of them, and no Action lies; but He ought not 
to abuſe them or Uſe them; for therein lies the Offence. It may br 
brought againſt the Firſt Finder, or againſt any other that hath the 
Goods by Sale, &. But it muſt be obſerved, 1. That the Plaintiff 


in this Action muſt prove a Right or Property in the Goods, or at 


leaſt a Lawful Poſſeſſion or ſpecial Property for ſome Time, as in the 
Caſe of a Carrier, Gr. 2. A Poſſeſſion in the Defendant. 3. A De- 
mand and Refuſal to Deliver them. This Refuſal or Denial is al- 
lowed to be Good Evidence to the Jury that he Converted the ſame, till 
it appears to the contrary. FE ; 

It may be brought by any one in his own Right, or by an Executor 
or Adminiſtrator for Goods which came to the Defendant's Poſſeſſion 
after the Death of the Teſtator or Inteſtate. 

s This Action lies for Money out of a Bag (Qu.) as well as in 
the Bag, becauſe the Thing itſelf is not to be Recovered, but Da- 
mages to the Value aforeſaid; for Money depoſited in a Third Per- 


ſon's Hand upon a Wager; For Any Live Goods, as Horſes, Oxen, 


Sheep, Hens, Deer and Hawks reclaimed, a Maſtiff, Hound, Grey- 

hound, Spaniel, Tumbler, as well as for Things Inanimate ;, as Beds, 
Jewels, Rings, Plate, Carts, Timber and Trees cut down, a Ship 
and its Tackle, a Bond and other Writings, Oc. It will not lie for 
Creatures Fere Natwe, nor Any Part of a Freehold, as for Lead 


upon a Houſe, Doors or Windows fixed; But if They are Removed 


Trover but a Releaſe or not Guilty. If the Defendant pleads a Special 


b Ternas of 

| the Law, V. 

Action upon 
the Statute. 


and Converted, It will lie. 

The Plea on the Defendant's Part is uſually the General Iſſue, Not 
Guilty, and the ſpecial Matter may be given in Evidence to prove 
the Plaintiff has no Cauſe of Action, or which entitles the Defendant 
to the Thing in Controverſy. It is ſaid, That there is no Plea in 


Plea, He muſt either Confeſs and avoid the Title of the Plaintiff, or 
elle Traverſe or Deny it. 1 

5. Actions of the Caſe may be upon Statutes. Theſe are either 
n Private or Popular. 1. Private, when an Action is given by a 
Statute to the Ming and to the Party Grieved only; as for a Rob- 
bery upon the 13 1. and the 27 Eliz. For Fraudulent Convey- 


_ ance on the 13 Eliz. chap. 5. 27 Eliz. chap. 4. For Pejwy on the 


5 Eliz. chap. 9, &c. where the King only joyns for Honour and Con- 
formity, the Party Grieved Having all © Or to the 
Party Grieved oaly upon a Penal Statute, as upon the Statute of 
Glouceſter, or 5 & 6 Ed. 1. chap. 5. For Waſte, &c. And here if 
the Action is Given to the Party Grieved, The King cannot diſcharge 
the ſame, nor proceed in it after the Death of the Party : 2. Popular 
where an Action is Given upon a Statute to the King, or to Any one 


2 cording 


41 


—— 
Fe Juden > "in 3 

Phyfick 3 . tes ng 
is to have one 1 of the Forfeiture, and any Informer (without 


ins his Sui, releaſe SHS to the he and Bar all others 3 Len, 
Ever; unleſs It be Provided to the contrary by the Act. But if, 

after a Popular Action, &c. is brought by the Informer, the King's 

Attorney will enter Ulterius non wilt Proſequi, & c. the Informer 

may proſecute for his Part. For by bringing his Action, he hath 

made the Popular Action his Private Action, which the King or any 

other, cannot Releaſe, as to his Intereſt ; and the Condemnation or 

the Acquittal of the Party at _ on 1s a Bar againſt the King and all 

others. If the Informer am pro Domino Rege quam pro ſeipſo 

dieth Depending the Action or 12 The King's Attorney may 
proſecute the Suit for the King. For the Information of the Party 

ſhall ſerve the King after os Death. 


RULES 3 penal Statutes. 


the Statute doth not Give an Action, yet the Party Grieved — 1 
may have an and the Olleader for bis Comme of the Law, 2 Cre. 134. 
ng's Suit, 
| Every rue made again an Injury gives a Remedy by Action, „, 555 
'® Where a Statute giveth a Forfeiture (without ſaying To » : 1nd. 159. 
inſt a Wrong-doer, as upon the 2 E4.6. chap. 13. For * lad. 550. 
tion and Forſeicure; not the Ki n But where no Particular Per- 11 Rep. 60. 
fon is Grieved, and the Forfeiture is given Generally, The King ſhall 
„ The Proſecution and Execution of any Penal Statute cannot be * 7 Rep 57 
transferr d to any Subject; nor can the Forfeiture be Transferred to 
Courſe of Law. LE. 
He that ? Reciteth a Statute in Pleading is not bound to Recite the : Ing. 58. b. 
Way ito Rect the very Work, end 
1 Where of Puniſhment are inflided by a Statute. for the » » lng. 468, 
K. F. & . 
* Venal Seartes hall not be extended Equity : The Words may be les. 36 
conſtrued beneficially, according to the of the Legiſlators; but 


HEN any Thing is Generally n. Tho! * Ind. 118, 
ma > do hs d and Impriſon d at the Ki 
Implicitely 74, 118. 

not r n He that is Grieved ſhall have the c- 
have it. 
any other before it is Recovered, or veſted in the King, by Due 

very Words, fo long as he keeps to the Subſtance. And yet the ſafeſt + Cf 2. 
Firſt, Second or third Offence, there muſt be ſeveral Convictions and 473, 2. 4 
Things out of the ords ſhall not be taken by Equi. 


3 


i 4n Inſtitute of the Book IV. 


0 Ocherwiſe than by Verdict) in 


By the 4 H. 7. chap. 20. ſen 
# bw Dok an Action fued for the 


an Action Popular By By Colluſion ſhall 
ſame Bona Fide. 

By the 29 Eliz. chap. 5. in fine. If any ſpall be fued in a Penal 
Law in the ng s Bench, Common Pleas ar Exchequer, He may 
Appear by Attorney without Bail, if ſuch Perſon is Bailable by 


700. 


[See the 18 Eliz. chap. 5. and the 31 Els. chap. 5. 21 Fac. 1. 


_ chap. 4. Where Popular Actions are to be laid; and the 21 Fac. 1. 


chap. 3. with the 3 : Ioft 186, 191. which Expounds both the Statutes 
þ the = 1. Alſo fee In what Time Actions muſt be brought fu 
Informations, chap. 5. 1 
Fephe Statutes * eoff ails or the Statutes that do Remedy Oxerſights 
in Pleading, , not to Penal Proſecutions. FI 
my are General Actions of the Caſe in many other Inſtances, as 
for Reſcue of a Priſoner taken upon Mean Proceſs or Execution ; 


| Reſcue upon a Diſtreſs, &c. Entring Liberties or Franchiſes, and Ar- 


reſting upon the Warrant of Sheriff of the County, or for other Di- 


ſturbances of the Liberty; for Negligence in keeping Fire whereby 
my Neighbour's Houſe 18 burn'd ; For keeping a Dog knowingly ac- 
cuſtom'd to Bite Paſſengers, or to kill Sheep, where one is Hurt or 


His Sheep kilFd ; for a Conſpiracy To Indict one Falfly and Mali- 


*F; N.B.138. 
3 Inft. 286. b. 
2 Danv. Abr. 
518. 511. 


| Word in the Writ. 


ciouſſy; Againſt 2 Carrier for Lofing One's Goods; Ag ant an Inn- 
keeper for the Goods of his Gueſt, Stolen in his Nel. Oc. Action 
of the Caſe may be for Naz Doing, Miſdoing, or for Doing that 
which thould not be done; or in other Words for Non-feazance, 
Miſ-feazance and Male-feaſunce. It is impoſſible to Reduce all of 
them under particular Heads; for they are almoſt Infinite, daily en- 
creaſing, and Continually Receiving New Forms. [See 1 Roll. Abr. 
and Danv. Abr. Of Actions of the Caſe. ] = 

Note, That Permittat, Aſſiſes for Commons, Ways, &c. 
Aſliſes of Nuſances and Secia ad Molendimmm, are now turned into 


Tf Ya, 
* * Aftion of * Detinue (from Detines to Detain) heth where 
One comes by the Guaio of axccter apfher by -Doduery or Finding. 
It muſt be laid fo certain as the Thing Detained may Ge own — 
Recovered. For in this Action the Plaintiff ſhall Recover the 
Detained. But if one cannot Recover the Thing it ſelf, He ſhall 
Recover for the Thing, and alſo for the Detai 1 
not for Money out of a Bag, or Corn out of a Sack, Or 
Money or Corn cannot 7 r 
Caſe the Party muſt 

One may have an Action of Den 
the Inheritance of hus if he 
ght to 

one 


altered by Act of Low, 
2 Right or 


2 


Cha Lausof England. ; 


The Bailment (From Baller, To Deliver) or Delivery of Goods or 
Writings may be Simple, as to keep for my Uſe ; or Conditional 


as to be Redelivered when Money is paid, &c. He that Delivers 

the Goods is termed the Bailor, He to whom they are Delivered the 

Bailer. Upon Bailment or Delivery theſe Things are to be Obſerved. 
* If Goods are Delivered to a Man to 244 or to be kept * Int. 89. 
(which is all one in Law) and after Theſe Goods be ſtolen from gs, 4. 
him; This thall not Excuſe him, becauſe he undertook to keep 5 Rep. 13. 
them ſafely; (Quare) But he thall be excuſed in this Caſe, if He — 
undertook to keep them as he would his own. If Goods are Deliver- | Ventr. 236. 
ed to one as a Pledge, and they are Stolen from Him, This Action 

heth not againſt him becauſe he hath a Property in Them; and 
therefore ought to keep them no otherwiſe than his own. But if 

He that Pledged them tendered the Money before the Stealing, 
and the other Refuſed to Deliver them, He ſhall be charged. If 4. 

leaveth a Cheſt lock'd with B. to be kept, and taketh the Key with 

Him, and does not tell B. what is in the Cheſt, and the Cheſt toge- 
ther with the Goods are Stolen, B. ſhall not be charged therewith ; 
becauſe A. did not Truſt B. with them. And that which hath been 
ſaid before of Stealing is to be underſtood of all other like inevitable 
Accidents. Therefore it is neceſſary for One that receives Goods to 
be kept to promiſe only to keep them as his own; or to keep them 

at the Peril of the Owner. The Caſe of a Carrier, Ferry-man, 
Common Inn-keeper, is Different; for they have their Hire, and 
thereby implicitely undertake the ſafe Delivery of the Goods entruſt- 

ed with them; and therefore they ſhall anſwer the Value of them 
if they are Stolen from them. If a Man delivers a Box to a Car- 

rier in which there is a great Sum of Money, and the Carrier asks 

the Owner what was in it, He tells him That it was filled with Silks, 

G. upon which the Carrier takes it, and was robb'd ; Adjudg'd liable 


Lad 


„ 


— — 


to pay for the Whole. A ſpecial Acceptance would have excus' d 3 
Him. But though a Factor hath Wages and Salary, yet if he is Robb'd, 4 
He ſhall be allow'd to Diſcount for it; for his Duty is to Merchan- 1 


dize as a Servant in the beſt Manner He can, and a Servant is Bound 
to obey his Mafter. [See Book 3. chap. 1. Of Grand Larceny; and 
Dy. & Stud. Dial. 2. chap. 38.) 
Actions of Detinue are not fo frequently brought as formerly. Rep. 57. 
Actions on the Cafe in Trover and Converſion are come into their Place, 
where the Converſion changes the Detinue to an Action of the Cafe, 
So that the Tedious Proceedings as to Garmſhment, and Interpleader 
are now out of Uſe. Beſides in Detinue the Defendant may Vage Int. 286.b. 
his Law, but he cannot in Trover. [See Of Wager of Law, Tit. © 
Trial, poſt. | | 
| r 3 fa diem of Ones mais wheve an; Agreement is male by * ome x 
Deed or Writing Seal'd between Two Perſons at the leaſt, each to per- Covenant. 
form certian Covenants on His Part. In this Cafe, He that is aggriev- F. N. B. «;;. | 
ed may have this Action. F 
An Action of Covenant is maintainable only upon a Deed, Indent- ö 
ed or Poll; except It is otherwiſe by Cuſtom, as in London. If there 
is only a Hand to the Writing wit Seal, Covenant lieth not, but 
Cafe upon Agreement, 


[See 


— 8 


An Inſtitute F the Book IV. 


* 1 Cro. 3. 


Roll. Abr. 
591.593.597 
$53,599,609. 


fuch Damages aſſeſſed and Cs of Suit, a Stay 
Ke. ſhall be paid fuch Damages with 
Record. Tet 
ed for further Breach 


[See what Action of Covenant lies for an Aſſignee, 2 Inft. 215. 4. 
& b. 5 Rep. 17, 18. 1 Sund. 238, 239, 240, 241. 2 Dan. Abr. 
235, 236, &c. See allo the 32 H. g. cape 34-] 

In this Action the Plaintiff Recovers Damages for the Breach of 


the Covenant, beſides Coſts; and if the Defendant breaks the Covenant 


again, a New Action lieth. [See the 8 & 9 IV. 3. chap. 13. and of 
Covenant, Book 2. chap. 3.) Tho there is a Hand to Perform Cov 
Damages only are to be Recovered by the Statutes before and hereafter 
to be mention'd, not the Penalty. 


By the 8 & 9 W. 3. chap. 10. In All Afions in Courts of Record 
: Bond or Penal Bill for Non-Performance of Covenants, The 
Plaintiff may An as many Breaches as he ſhall think fit, and the In 


at the Trial ſball Aſſeſs Damages for fuch Breaches ſo Afſien'd as t 


Plaintiff ſhall prove Broken, &c. 5 

If Judgment is given for the Plaintiff upon Demurrer, Confeſſion or 
Nihil dicit, The Plaintiff upon the Roll may ſuggeſt as many Breaches as 
he ſhall think fit; upon which ſball Iſſue 4 Writ to firommon a Fury to 


| appear at the Affæes of that County to Enquire of the Truth of Eve- 
>. gr of theſe Breaches, and to Aſſeſs Damages accordingly , 2 the 


Fuſtices Aſftæe ſhall make a Return thereof to the Court from thence 


the ſame iſſned. . 5 
In Caſe the Defendant after ſuch Fudgment enter d ſball pay into Court 
of Execution ſhall be 

of Execution Executed, the Plaimiff, 

Cofts, The Body, Lands and Goods 

of the Defendant ſhall be Diſcharged, and the Satisfattion enter d npon 

ſhall fuch Fudgment land and be as a further Security to 

Anſwer the Plaimiff, bis Executors, &c. fuch Damages as ſhall be fuſtain- 

any Covenant in the ſame Deed or Writing con- 


Enter d in Record : Or if, by Reaſon 


tain d, &c. At Common Law The Jury may find the Penalty; but Relief 
may be bad in Equity. 5 


Life [See 8 Ann. chap. 17.] 


tute-Merchant, 


wy 
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. fie of the Bock N. 
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Eledion. [See Of Maybem, Book 3. chap. 1.] 5. By  Inpriſoument 
here 8 any way Reſtram' d (whether in a Gaol, Stocks 
or by 


W Houſe, 
holding One in his Arms in the High- ſtreet,) to go about His Bu- 
=P other Times, by an Impriſonment without Cauſe or Aus 
thority ; or when one doth arreſt another at a forbidden Time, or 
idden Place. But if the Imprifonment is upon a Falſe or 
ign'd Suit, as by fuing Execution upon a Statute Merchant when the 
—_ Oc. no Action lieth; becauſe it is an Impriſonment by 
Courſe of Law and in a legal Way. [See Of Liberty, Book 1. 
chap. I. | LY 28 | 
4 Ties againſt the Property of a Man may be, 1. Againſt his 
Wife, Children, Servants. 2, Againſt his Houſe and Goods. 3. A- 
gainſt his Land, By carrying away one's Evidences and Writings 
concerning them, By cutting his Trees, Breaking his Hedges, Cutting 
or Spoiling his Graſs, Digging in his Ground, Oc. with Pretence of 
Title, or without ſuch Pretence. For ſuch Treſpaſs done upon the Soil 
and Poſſeſſion of the King, The Uſe is to have an Information of Intru- 
> pO of Exchequer. ¶ See the Authorities be- 
fore cited. | + | 
[See the 21 Fac, 1. chap. 16. f. 5. Concerning Tender of Amends 
for an Involuntary Treſpaſs, and Diſclaimer of Right to the Land.] 
Note, That when the Beaſts of another commit a Treſpaſs 


without my Licence, I may Diſtrain and 
AAN ——_ "'B 
Damage-feaſamt , * ©, Doing 7 Damage. Se | Diſtre ES for Da- 
mage. ca ſant, 2 Danv. Abr. 633, 634, and Book 2. chap. 3. and Of 
_—_— Book 3. chap. 2.] 


— 


t 8 Rep. 147. 


He cannor or any Subſequent Cauſe puniſh cha which is done by his 

In all Treſpaſſes Vi & Armis the Plaintiff ſhall Recover Damages ac- 

cording to the Wrong done. But in Battery and Mayhem The Court 
+ : Roll. Abr. may i Encreaſe the upon View of the Record and the Perſon. 
we” The Defendant alſo in Strictneſs of Law is to pay a Fine to the King; 

F to be done Ji & Armis, & contra 

Pacem, Gc. 15 | 

vr 8 ater, poſt, For the Statutes Concerning Coſts in Tref- 
e An Hectment ( Ejeftio Firma) is an Action where one makes 
3 Cre. 130. 2 Leaſe to another of Houſes (or of one Room in a Houſe) Lands, 


ay ** eB Condutio Poſſidewtis, & Rez Quam Auris. 4 Rep. 90. 2 Inſt» 
39 4 


111 1 


5 


1 
nn 


+ 4 117 
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i 


2 


The Leſſee of a Copyholder for 2 1 Tur may maintain an Fec- » , lep 36 


his 


- 


Term is Warranted by General Cultan of 


tione Firme, For 


15 


1 011 
ry, 


— » Houſes, Woods, Gardens, 


in this Action is never Final; for It is but to 
ſon of the Land; and is not like an Aſſiae or Writ of 
Oc. wherein the Tile to the Land is Tried. 


I; 


pe 
+ 


1 


: 


8 


1 


15 


Are, 7. An Adtio 
aer. r 1 | 

Wwe fon Sad, and another Preſents His 
dn Abe: hath Right to Preſent. 
Wi, The Plaintiff or 


8 > the 13 El 1. chap. 
: Roll. Abr. ance ſhall have a Quare Impedit. 
_— If One brings a Quare Impedic againſt Den 
<2. g within Six Mondhs, and Recovers after the Six Month, He ſhall k. 
2 Roll. Abr. move the Incumbent, if Nam'd in the Writ. 

Ter er An Aſſiſe of Darrein Preſentment lies where I or 
the Law, v. have Preſented before. But here too one may Have a S 


Quare Impe For where Darrein Preſentment lies, a Quare Impedit 
A not e contra. 

- See Weſt. . 
— an Advowſon, Book 2. 2 8 p 1 1 * 
8. An Action of © Waſte (Vaſtum) 1 t or 
wan” Him in — Reverſion Tenant for Life, Years, in 
: Int. 53.a. Dower or By Curteſy, „ who make Waſte or Spoil in the 
Orchards or Lands, which he Holds, to the 
e of the Heir, or of him in the Remainder or Reverſion. 
Let us fee Who may bring this Action, and Againſt whom It may be 


* Inf. 53.b. i. This Aion muſt be Brouhe by Him that hath the ” Immediate 
1 But ſometimes Ano- 


2 Inſt. 299, 
300, 30%, P 
302, 303. 


il 


. 


Friel 


pital, 


CM fn Bs 


Parſon, Cc. have an Action of Waſte 


of their Predeceſſors. 


done in the T 


2 Inſt. 324. 


ire *rInft.285.2, 


ri 

= 

10 
124241 
15 Nr 
4. Th 3342 


the 20 oy Stat. 2. An Alion 


4 2 Roll. Abr. 


is 34 4 7a any hs 
1 111 1 137 gl 
HET 

I Ef 

1 

1 1247 

tan 

If £2 n 

0 

1 25 | 1104 
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. is made Quan din flo fre, Gr. Ie is 3 Leaſe fr 


Conſtrudtion of the Statute It is maintainable Again Tenant 
2 for * Half a Year, &c. But it lieth not Againſt Tenant at Will, Te- 
* Reg 14, Pant Statute-Merchant, Staple or Elegit ; for They are not Te- 


Years. But an Action of Treſpaſs paſs lech againſt them for 


57:4, Voluntary Waſte, or Covenant, if are reſtrain d Covenant. 
tonnes... It ſhall not lie Againſt Tenant after il of Iſſue ; de- 
6 Rep, 377. cauſe the Inheritance was once in Him. ¶ See this Act well — 


_ 1 299, Gr.] 
8 lieth againſt + Mortgagee in Fee Conditional and Deviſee. 


By Wet. 2. er the 13 Ed. 1. chap. 22. An Aftion of Waſte is main- 


ainable 7. in Common her 7. in Common 
Waed Tir, Lond, Fiſhing, &c. — of 


e Inſt. 200. b. s This A& extends to Joyntenants, but not to be- 


: Inft. 403. cauſe They were Compalable to make Partition by the Common 
Law. 


By the 11 H. 6. chap. 5. An Aclian of Waſte is maintainable by 
or —— againſt Tenants for Life or Tears that Alien Their 
Hates to 4 Stranger, and afterwards (till — the * > 
Waſte. 


„err. He in the“ Remainder, = well as the ReverGancr, may bring 
2 Inſt. 302. this Action, and every Aſſignee of the firſt Leſſee, mediate or imme- 
diate, is within this Act. 


ix Inft.54.0. 5 If Tenant by Cute or Dower Grants over their whole Eſtate, 
— zol, and the Grantee doth Commit Waſte, yet the Heir ſhall have an 
Action of Waſte againſt Them, and Recover the Lands againſt the 
Grantee. In all other Cafes Regularly the Action ſhall be brought 
ainſt Him that did the Waſte, whether the Tenant or his Aſſignee. 

It Tenant for Life or Years doth Waſte, and after over his 

Eftate, = ſhall the Action of Waſte be brought againſt Him; and 


againſt im ſhall the Treble Damages be recovered, and the Place | 
waſted. 


Lad. 54.3. * Tenant by the Curteſy, In Dower, For Life, Years, nay an Bfunt 
2 feſt. 145, or Husband and Wife, Leſſees for Life or Years, mult Anſwer for the 
. Waſte done By Themſelves, or a Stranger, being left to take their Re- 
medy againſt the Stranger, if He did Waſte, A Guardian ſhall not be 
EZ —_ But when there is no 
medy, as when Waſte is Committed ing i 
Tenants, or Leſſees, are not 
LA 


Grounded on \Wrongs d 
7 1 If Tenant in 
r laßt. 54.3. dies, The Wife 

2 Inſt. 303. Huſband hath a Las for Years in 
Waſte, and then 
becauſe the Law 


| Eire by e geen ball be unibd for Vaſt done by the HC 
band in his Life-time, if She Agrees to the Eftate,, 
If one * doch Waſte, ' Bach be be den of the . 
Waſte. It is the Waſte of Both as to the Placa Waſted ; but the 
Treble Damages ſhall be recovered agrint him. only that dd the 


If one Recovers in an Action of Waſte, &c. againſt Tenant for Life or 
Tears, ? He ſhall have the Corn growing upon the Land. * ' 
| If a Leaſe is made to One 1 Without Inpeachment of Waſte (from '<' 3 
Empeſchement, a Hindrance, or Sine Petitione Jai (i. e.) without Re- 3z 3 
ſtrat of Committing any Waſte, or without Demand or Challe > 1 1. 220.5. 
of Recompence for doing Waſte) then the Tenant may cut down Trees * Z* 14% 
and convert them to his own Ute, tho* the Property was in the Leſſor; 4 Rep. 63. 
or he may let the Houſes be out of Repair, Sc. and not be liable to 2 
any Action. But If the Words are To bold withowt any Impeacioment of” zo, "a 
any Writ of Attion of Wafte, The Leſſor ma ſeize his Trees if the Leſſee 
cuts them Down ; or bring Trover for z; becauſe the Diſcharge 
extends only to the Action of Waſte. The Clauſe withour Impeach- 
ment of Waſte is very Common in Leaſes; whereby the Tenam hath 
a Property in the Houſes, Trees, Cc. if he Executes his Power during 
the Privity of Eſtate. But on the other Hand, It is as Common to 
Provide againſt Waſte — or Exception, if Waſte 


is not Allow d. 
in Waſte, (vz.) The Thing Waſted, 


As to the Forfeiture and 
and the Treble Damages, See the Statute of Glouceſter, or the 5 & 6 


E4. 1. explain'd 2 bi 303, Oc. and 8 & 9 V. 3. chap. 11. For Re- 
covery of Coſts; and Of Waſte, Book 2. chap. 4 


9. A* = is a Remedy Grounded or Granted upon 2 2 
That the Diſtrained may remain wind the firſt Fallaflar, ubm 
— him to Try the Right with the Düker, 2s hath 

deen obſerved. 
One 
or 


See Of , Book 2. chap. 2.] As thus 
doth Diſtrain / > Cunle 6s Goods for Rent, Fine, Service 
Suit, or for Damage-feafant, [See Action of Treſpaſs, ſnpra,] 
The Owner (upon giving Security to the Sheriff, that he will purſue 
His Action againſt him that Diſtrain d, and Retwn the Cattle or 
gain, if the Taking ſhall be A LEV) may have a 
Al. © ariag; W is com- 
2 A — to the or firſt Poſſeſ- 
the Right of the Diſtreſs is Determin d. For the End of 
in That the oe 555 Diſtrain'd may be forc'd to ſatisfy 
or elſe to anſwer him 
1 in the Replevin, 
to be the Defendant or Avowant. For 


Gook 3 
manded 
« 9 
2 


35 


* 
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Mouth to his Bailiff 
Law ; upon Plaint or 


«| 2 F 


upon 
Com- 


Ht : 


44 


14411 
We th 


0 


NT 


or NN Bar 11 


$ 1+ 4 oth 
his Bailiff, or Servant, 


— 
by a Bai uff or Servant. 

chi The Sheriff lik-- 
no further. Neither ſhall a Replevia be Granted, 
Sheriff that the King is Party or that the Ta- 


is Deed Grants a Rent ht Clauſe of Diſtreſs 
p the Goods Diſtrain'd * 
um; yet the Sheriff may 
inſt the Nature of fuck a Diflres wo be irre- * 


If after a Replevin brought The Plaintiff (or he that is Diſtrain'd | 
doth make Default, being Nonſuit before Declaration, or is Nonſuit 
after the Declaration, or if Judgment is Given againſt him, Then the 
Defendant (or he that Diſtrain d) may have a Writ de Retorno Ha- 
. the Diſtreſs delivered to 


rt; * but one may r Lev, 5 


ledges until the * 1 2 4.45 
* the Goods Di- 77> 


eee Vis, Oc. and the Plain- F. v B. 72. 


tiff in Replevin is Nonſuit before or after Avowry made, The De- 
fendant may again Diſtrain His Cante for the fame Canke he Di- 
ſtrain'd the firſt; yet the Plaintiff, or the Diſtrain d, may ſue out a 
Writ of Second Deliverance upon the ſame Record, which is to Revive 
the firſt Suit. 

IF after this Second Deliverance and Trial thereupon, n, or that the 
Plaintiff be again Nonſuit upon a Declaration, 
„„ to the Defendant and then he may 
2 i. e. a Plea in Juſtification of his Diſtreſs to Ground 
a Writ to of Damages; or he may hold the Beaſts, Cc. as 
a Diſtreſs till # & [ See Weſt. 2. chap. 2.] 

4 If the 
to Recover all in Damages. 

e This Adion of Replevin may be Removed out of the 

by Pone out of the Chancery, Ei was faed by ric, and by Re- 7. 

dave, if Replevin was upon Plains, returnable into the King's 
the Common Pleas, where the Cauſe may be tried. 


ſued, an Avorery may 


. 12 
like Law is alſc 


| ts Long, Gn 
s the N, 
; be Tenant thereof. 


or th Plaint Nonfuit, berwiſe 
4.4. and Cofts, as the Plainciff ſhould 
Bbbb = 


indens maketh Defauk the Flainit fhall have Judgment - F. N. B. 6g. 
County- Court F. N. B. 6g, 


554 A... the Bock Iv. 
2 A ge full be e 


2 
Defendam making Sug gefl 22 2 of th 
72 4 The Cort r ſhall award a Writ 
to the Sheriff to enquire of the Sum in Arrear, and the Value of the 
Diftreſs, &c. Upon Retrwn of which Inquiſition the Defendant ſhall Re- 
cover the Arrears, 2 if the Di reſs amounts to that Value, or elſe the Value 
of the Diſtreſs with Coſts, &c. 
Where the Diſtreſs ball not be found to the Value of the Arrears, the 
n the Refidue. | See the 19 Car. 2. chap. 5. For 
the County-Palatine of Lancaſter, &c. ] 
he + 5 A chap. 16. The Plaintiff in a Replevin in any Curt 
ord, with Leave the Conrt, may plead a: many ſeueral Matters 
+ fan as be ſhall neceſſary for bis Defence. 
2 ſpall be 3 g 


Provided, That uch Matter upon Demurrer j 
—— The if op fu at 1 of 2 Court. if a 


inſufficient, Coft 
Verdict ſhall be found any iſſue for the Pluintiff or Defendant, Cofts 
s the Fudge ſhall certify that the Party had 4 


[] alſo be 
D Matter. 


So that the of Avowries is in a Great 888 Abridged 
renn of Frm is rt, Da 
Habendo, Withernam, &c. much Remedied in Caſe of Diſtreſſes 
for Rents by the 17 Car. 2. if the Practiſers would purſue that 


Statute ; and oblere the Sridinck in Pleding entarg by the 4 & 


120 
See Dand. Abr. Tit. Avorery 


Book 1. chap. 7. and of Dieſes for Re Book 2. chap. 2. Of the 
County-Court, Book 4. chap. 1. 


Thus have I given a General and Summary Account How Actios 
are Divided. which Actions, Caſe, Debt, Hieciment and Replevin 
are the moſt uſual, I proceed to ſhew 
2. Who are Icapable to Bring Actions; and againſt whom may Actions 
be brought. 
* Lit. 196, * Men Artainted of Treaſon or Felony, «Quilt ferufans, [Neo 3] ac. 
19751985199 1. chap. 5» 13 V. 3. chap. 6. 1 1. chap. 13. 5 Georg. 
1 Inft. 128. 7%) oy or y 2 ed Pero, Cam 1 a 4 of 
2. K b. 129, an a ious, (as — un. ) cannot bring 
1 » 2 Afton, "ill Pindon, Reverſal, Abſolution, &c. Executors or Ad- 

miniſtrators outlaw'd may fue in the Right of the Teſtator or Inte- 
ſtate, not in their own See of e l. 
Book 1. chap 1.] AF or Married Woman, muſt fue with 
her Husband, unleſs ſhe is a Sole Merchant in "the Kur of London. 
(as — chap. 6. Of Execrtors, Book 2. 
chap. 


By the 8 & 9g W. 3. chap. 10. bereue, ba 
Power to Continue Aftions if the _ dies 


an huerlocutory 
710 and before ns 
p_ uf ined 7 ood Lara Deendent de of 


Power to continue t Jn 
one or More Plaintiffs die, — wr ids 


Execnutors 2 pre 
By 


644. 645, ec. See Of the Serif, 


— 


Ch. 4. 155 Laws of England. 


By the 11 H. 7. chap. 12. Every Poor Perſon, (who can make 
Oath that he is not worth 5 l. His Debts paid) baving Cauſe of 
Action, ſhall haue Original Writs and Subpœna's Gratis. And the 
22585 or Fudges of the Court where the Suit Depends, ſball affien 

m Counſel and an Attorney; who are to Diſpatch bis Buſmeſs 
wit haut Fees. | See the 23 H. 8. chap. 15. And Of Maintenance, Book 3. 
chap. 3. | 


Quere, If One ought to be admitted to fue in Formd Pauperis in 
an Action of the Cafe for Words. 

Actions may be brought againſt all Perfons, whether attainted of 
Treaſon or Felony, a Convi& Recuſant, Outlaw'd and Excommunicate, 
Cc. A Feme-Covert muſt be ſued with her Huſband. See again Of 
 bifants, Ileots, Husband and Wife, and Of Execntors, prout ſupra, 
and Of Writs, infra. | | 

[See the 8 & 9 . z. chap. 10. Where One of the Defendants ac- 
quitted by Verdict ſhall recover Colts, unleſs, Cc. 

3. To know where Actions muſt be laid, it muft be conſider'd, 
That Actions are either Local or Tranſitory. 


8 1. Local, as Real and Mixt Actions; Waſte, Ejectment, Treſ- * « tng. 
paſs Quare Clauſum fregit, & c. are Mixt Actions; and muſt be laid 25: + * +. 


in the ſame County where the Land heth. [See the 6 R 
Dowdale's Caſe, * where a Jury may, or may not, find Local 
in another County.] 


By the 31 Eliz. chap. 5. In Popular Afions the Offence ſhall be 
laid to be done in the County where it was done. Otherwiſe, if the 
Defendant Traverſes and Diſproves that Point, The Plaintiff ſhall be 
barry 41. | . | | | | 

This Act doth not Reſtrain Officers which have lawfully uſed to 
 Ecvhbibit Informations; nor Actions brought for Champerty, Buying of 
Titles, Extortion, Offences againſt the 1 Eliz. chap. 11. Concerning 
the Right Landing of Merchandiſe, ard Cuſtom of Sweet Wines, 
Concealing of Cuſtoms, &c. Corrupt Uſury, Foreſtalling, Regrating or 
Ingrofſing, when the Penalty ſhall amonnt to 20 l. or Above. In theſe 
Caſes the Offence may be laid in any County. _ 

All Suits for ufmg unlawefid Games; or for uſing any Art or My- 
 flery without being brought up in it, (hall be proſecuted at the A, 
fiſes or Seffions of the County, within which the Offence was com- 
mitted. 85 IT. 
By the 21 Jac. 1. chap. 4. Actions Popular, Sc. which may be 
Proſecnted before Fnſtices of Aſſiſe, Niſi Prius, Gaol Delivery, Oyer 
and Terminer and of the Peace, ſhall be Proſecuted only in the 
Counties where the Offences tere committed, except for Recuſancy, 
Maintenance, amperty, ing of Titles, Concealing of Cuſtoms, 
&c. or Tranſporting of G 


Silber, Munition, Wool, Wool-fells or 
Leather. Wy 

Lan Defanlt of Proving that the Offence was committed in ths 
ſame County where the Action is laid, The Defendant ſhall be found not 


Grulty. 2 | 
| B b b b 2 The 


* Multa Conceduntur er Oblaqrim, que non conceduntir de direflo. 6 Rep. 47. 


— 


2 Inſt. 229, 
47. 230, 231. 
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The Informer ſbal make Oath that nn — in the 
1 — LAT AIRES 


n By this Statute no Action of Debt or Information, or other Suit, 


. can be brought in any Court in Weſtminſter-Hall, on any Penal Sta- 


tute for any Offence, which is not therein Excepted, if the Offender 
may be pe Power in the proper County where the Offence was 
committed. It not only reſtrains Common Informers, but the At- 
torney General, and all other Perſons. Quere, Of the Party 
Grieved.] But there are ſeveral ſubſequent Statutes which give an 


Action of Debt, Cc. for the Recovery of a _ in any of the 


King's Courts at Weſtminſter, and fo far They do repeal the 
21 Fac. I. 
Norwidhſtanding this Statute Indictments may be removed by Cer- 


tiorari, tinto the King's Bench, and may be ried there or in the 


Country by Nift Prius. 


Caſe of an Officer, as a Conſtable, Oc. who has a ſpecial 


Red te ns 


or for taking 


2 alter the Venue, i ;. e. Order it 


the proper County, unleſs the Plaintiff will conſent to ws give 
dence but what ariſes 33 
conſents to be nonſuited if he doth not give ſome 
that County. However, in Writs of Debt, 


[See 21 Fac. 1. chap. 12. Concerning Actions againſt Officers, &c. 


and the Notes thereupon. 4 Iſt. 174, 175, Oc.] 


By the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matters 


Concerning Highways, Bridges, Ne. ſhall be 3 in the County 


where they lie; and no Preſent ment, Indiftment or Order, all be Removed 
by Certiorart ons of the County. ” 


[See the 5 Georg. I. chap. 26. g. 7. Concerning Gunpowder; and of 
Indietments and Informations, chap. 5. poſt.] 
2. * Tranſitory Actions, or all onal Actions where no Poſſeſſi- 
on is awarded, 1 * Actions for Debt, Detinue, Aſſault and Battery, 
Falſe Impriſonment, Deceit, Trover and Converſion, Treſpaſs for 


Goods carried away, Account, &c.) may be brought in any County 


and laid in any Place; and the Defendant cannot Traverſe it, or be 
allow'd to ſay that it was done in another Place; except in the 
Cauſe of 
Juſtification b Reaſon of His Office. [See the 21 Fac. 1. chap. 12.] 
heats r Goods dare or when an Action is 
brought againſt any one for doing any ing by Virtue of an Act of Par- 
liament; or where Action is — by a Leſſor againſt a Leſſce for 


Rent, Cc. aT. laid in a different Cou 
_ _ 7 = 


You ſhall not Declare that the Contract 
County than is contained 1n the Original Wri 
chap. 2. tho the Act is not put in Uſe.] But 


the I 
Jury cannot find the Point in Iſſue in any other Place. 


Debiim &. Comractus ſunt nullins Luci. 2 Inſt. 231. 


— — — — ä—— — — 


ime 1s not Traverſa- 'Lit. 4%. 
= 5 the Writ. As if 2 ,1ag ul. 
reſpaſs was done on the 4th of May, and the Plaintiff —_ it 3 Ind. 220. 
to be done on the 5th of May, or the iſt of May, when no Treſpaſ 
was done, yet i reſpaſs was done 
in Indictments. 


Curt of Chivalry, (or Conrt Martial) and of the Court of Admi 
ty. 8 chap. 1. and of the Cunts in Cities, &c. chap. 2. 

ante.] | 

4. Actions muſt be brought in Due Time, or They will be barr d, 

dy Statutes of Limitation. Limitation is a certain Time preſcribed by 
Statute, within which an Action muſt be brought. 

Time of Limutation is Twofold, (viz.) In Writs by ſeveral d- aft. 

tutes, and to make Title to ob ogy Aa Common Law, [See for 
Title to an Inheritance of Preſcription, Book 2. chap. 3. 


By Weſt. 1. or the 3 Ed. 1. chap. 39. n a Writ x 
Right was from the Time of Rich. 1. (i. e.) from the firſt Day of his 

| Reign. For the Time being indefinite, doth include the whole 
Time of his Reign. N 


But this Time is altered. [ Sce 1 Buff. 114. l. 115 4. 2 Inft. 94, 95, 
96, 238, 239.] For, | 8 


By the 32 H. 8. chap. 2. The Former Limitation of Time in a Writ 
is reduced to Sixty Years next before the Teſte of the Writ. 
And fo other Acliont are Limited to fifty, forty, or thirty Tears; as by 


558 e An Tin, 7 the Book IV. 


not take away wy 14 of his own Poſſeſſion, Se. [See for a fur- 


ther Expoſition of the 32 H. 8. „* data. 
10, 11, 12. 


x the 31 Eliz. chap. 5. Popular Actions, &c. where the King only 
= the Forfeiture, ſhall be commenced within Two Tears. II here the 

bath only a Part, and the Informer the Reſt, ſnall be commenced 
— 1 One Tear. [See the 18 Eliz. chap. 5. F. 1. 


But This is to be underſtood ative 2 ſhorter Time is not Limited 
by any other Statute. 
[See the 21 Fac. 1. chap. 2. By which Concealed Lands ſhall not 


be Recovered, unleſs it is proved that the King had 1 unto Them 
within foxty Years, &c.] 


By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) All Mrit. 
of Formedon in Deſcender, Remainder or Reverter, ſhall be ſued with- 


in 20 Tears after Title accruing. —_— ſuch Title for ever be 
harr d. 


All Perſons having any Right or Title of Entry int Lak 
Kc. muſt enter within Twenty Tears after Title A e Titles 
— ny Infant, oy 6 5p" Non Compos Mentis, One Impriſon d, or 

ond Sea, are ſaved; ſo as They commence their Suit within Ten 

| Tears after fuck — removed. [ See the 4 & 5 Ann. chap. 16. 
infra] 


*Kitch. 170. Note, That Copyhold Lands are within theſe Statutes of Limita- 
time Entry within 20 Years. 


| Now for the Time of Limitation in Perſonal Actions wy to 
the 21 Fac. I. 


Allo all Aftions upon the Caſe (other than for Slander ) Actions of Ac- 
connt, (other than what concern Merchandize between Merchant and 
; 1 Vent. 3g, Merchant : „ LQ. P If it is an Action upon an Account Stated, or _ 
be DR Account Current] Afions of Treſpaſs Quare Claufum Fregit, 
foi : pon Lending or Contract without Specialty, or Arrearages of Rent, for 
Lev. 287. Detinue, Replevin, ſhall be commenced within Six Tec ears after the 

Canſe of Aclion, and not after. 


Note, That the Debt muſt be upon as and without 
Specialty ; ; or elſe for Arrearages of Rent without Specialty. 


A Debt Confeſſed within Six Years doth not avoid the Statute. It 
muſt be an Expreſs Promiſe to give a New Cauſe of Action. Delivery 


of the Laſt Goods by Tradeſmen continues the Action for what was 
before due. 


All Action, of Treſpaſs, of Aſſault, Menace, Battery, Wounding and 
Impriſonment, ſhall be Commenced within Four Tears after ſuch Cauſe of 
Suit, and not after. 

All Action- of the Caſe for Words ſball be — within Two 
Tears after the Words ſpoken, and not after; where the — ſhall 


Recover 


Cha La of England. 
Recover no more Cofts than Damages, if the Fury Aſſeſs the Damages 
undi 408. 


The Right ants, Feme-Coverts, Non P 
13 . Sea, it ſaved; fo — _— e T” 
Suite within the Time above Linited after thei — 
Provided, That F in uch Ac dement is given for 89 
tiff, 151 LFE e ps fo _ 
ar if t 
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and upon Motion in Arreſt of Fudgment It is given againſt 

Be „ 2 Suit, and does after Reverſe + the Outlawry 
Ih theſe Caſes the Plaintiff, His Heirs, 8c. may commence a new AF ion 
within a Tear, and not after. 


* 


_ 1 That gt bonding” be og of = to De- 2 Vent 
C px Action, (eſpecially upon an Aſſumpſit or the like) upon a - 
Quare Clauſum fregit, as they do upon earn 
And therefore If ſues out an Original or takes out a Latitat in a 
Perſonal Action within the Time Limited by Statute, and upon his 
Latitat hath a Non eft Inventus Returned by the Sheriff, and enters his 
Writ upon the Roll, and Files it, though he doth not Declare againſt 
the Party within the Time Limited by the Statute, The Action ſhall be 
ſaid to be brought in Due Time. 

The King is not within theſe General As of Limitation, * nor Eccle- * 8 
| fiaſtical Perſons for Their Lands belonging to their Churches; For then 

by Colluſion They might Evade the Statutes made to Prohibit Their 


ions. 


»An Action of Debt Grounded on the 2 El. 6. For not ſetting out 


out * i Saund. 
of Tithes, or any Action Growing by Virtue of a Statute (being 4 , "Bop 
Ser ialty, is not within the 21 Fac. I. chap. 16. The Like of Arbitra- 

ment under Hand and Seal of the Arbitrator, being a Specialty. 


See the 10 & 11 V. 3. chap. 14. Concerning Limitation of Writs 
of Error under Fines, Recoveries, Judgments, &c. and the 4 & 5 
Ann. chap. 16. Concerning Claims and Entries to Avoid a Fine, or what 


ſhall be a ſufficient Entry, or Claim within the Statute of Limitations 


made the 21 Fac. 1. chap. 16. and Concerning Suits in the Admiralty 
for Seamens } „ 


by Pr within Six Years, 12 I. 3. chap. 3- 
Where the Plaintiff tad „ not be barr d 
by the Statute of Limitations, 


By the Statute of the 4 & 5 Am. chap. 16. 
rehm Canſe of Aclion for Seamens 3 or 
 Trover, Account, Caſe or Debt Grounde 
ning without Speczalty, os Rent, or Aſſault, 1 

ing and Inpriſonment, ' ot any Time of fuch Canſe 57 Sls arme b 
Sea, Then the Perſon entitled to fuch Suit may Bring an Action 
after the Return J Is Perſon, ſo 27 be brings the ame within 
ſuch Time after the Return as is reſpeftively Limited by dated I. 
chap. 16. 


The former Statute of the 21 Fac. 1. ſaved the Plaintiff”s Right 


— atk, hacia. ax was beyond 
= 


any Perſon again 
Teſpals, Det 
on Gabat 1 


— 
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«4 Inft. 185, [t is to be wifhed that in Criminal Cafes at the Suit of the King 
| there was 2 Limitation of Time for Proſecution; eſpecially in Cafe of 
Life and Death. | See the 7. V. 3. chap. 3. By which the Indictment 
in High Treaſon in ſome Caſes, is to be found within Three Years after 
the Offence committed. 1 Georg. 1. chap. 5. Concering Rioters.} In 
Offences under 'Treafon and Felony There are many Statutes that Li- 
mit the Time of Proſecution to one or Two Years, Six Months, G,. 
A ſhort Limitation of Time is always neceſſary where an Offence is 
Committed by Bare Words. | See 4 Amn. chap. 8. where Information 
upon Words ſpoken muſt be given upon Oath within Three Days, and 
Profecution be within Three Months after Information, and Conviction 
muſt be by the Oath of Two Wineſſes.] 


Cf Writs. II. A Writ (Breve, d Brevitate)) in General is the King's Precept 
of in Writing under Seat Commanding ſomething to be done, or giving 
Brie,  Commiſſiori to have it done. : 
r Init. 73.b. Writs are larger than Actions. Some are Grounded upon Rights of 
3 ; Aftion. Some are in the Nature of Commiſſions, as Writs of Error, 
"0-41 Over and 7 erminer, Writs to Elect Knights and Burgeſſes of the Parlia- 
] Keg. 20. ment. For Surety the Cood Behaviour or Peace, Gc. | | 
50 me VV Tits are Mandatory and Extramudicial, as Ne Exeat Regno fine 
Lice: iid, Mrs for calling One to be a Peer, To chooſe a Biſhop, To 
call onC to be a Serjeant, Chief Juſtice, &c. Some Writs are Patent 
or Cloſe. Patent (or Open) ready to be ſhew'd that the Sheriff, ec. 
might take Notice thereof. Cloſe, as Writs Directed into Antient De- 
meſne, &c. ” 5 . | 
Some Writs are Directed to the Sheriffs or Coroners; and in Special 
Caſes to the Party, as Writs of Prohibition, Ne Excat Regnum, or to 
others, as to Judges Temporal or Eccleſiaſtical, ec. 


But now of Writs Grounded upon Actions. 


After the Action is fixed on for a Wrong done, or a Right De- 
tain'd, ſuch a Writ muſt be taken out as is ſuitable to the Action. 
For the Writ is Different from the Action, though they are often 
Confounded. The Writ is to be Grounded upon the Action, and is the 
Means to bring the Plainuff to his Right. Such a Writ is the King's 
Preccpt in Writing under Seal iſſuing Out of his Courts, whereby any 
Thing is Commanded to be done touching a Suit or Action Com- 
menced. But yet more particularly. A Writ is a Proceſs iſſuing out 
of the Chancery, or other Courts, Commanding the Sheriff of the Coun- 
ty, O. to Summon or Attach a Perſon to Anſwer the Suit of another. 
Writ muſt be directed to the Sheriff, though it be for a thing done 
in a Franchiſe. And he muſt fend it to the Bailiff of the Þranchiſe ; 
who ſhall ſerve it as a Servant to the Sheriff, and the Sheriff ſhall Re- 
turn it. [Sec Of the Sheriff, Book 1. chap. 7. Of a Bailwick Tit. 
Franchiſes, Book. 2. chap. 2] 
Of Writs that are Grounded on Civil Actions, Some 14 
- Inft. 93. b. and ſome Judicial. Original, (of Great Authority for the Proof 
8 Rep. 45.49, of the Law in Ea Caſes) which iſſue out of the Court of 


Chancery in the King's Name, and are ſent to make a Defendant ap- 
» Fine, 253: — Some are in the Pracipe Quod reddat, as Debt, Deti- 
2 40. 


nue, 
2 
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nue, Oc. Some Quad Permittat, as for One to uſe his Common c. ; 


Some Quad Faciat, as in an Action of Account, Covenant. A Precipe 
is a Command to the Sheriff to Require 
thing that the Plaintiff ſueth for, or to ſerve a Proceſs 1 
Si Fecerit Te Securnm is That which 
be ſerved immediately. 


may be in Appeals 
tions in 
665, Oc. | icial rt W 


nal 1s d, after begun, or where the Cauſ Depends 
1 Name of the Chief Juſtice of the Court whence they 
Iſſue. | | 
Writs alſo according to the Nature of the Action are either Neal, i Ind. 53. 
Perſonal or Mixt. Real, which touch the Poſſeſſion, and are call'd * . 45 
Writs of Entry ; or the * which are Writs of Right, Cc. 
But Theſe Real Writs, the ſeveral Proceſſes thereon, as the 
Grand Cape, Petit Cape, Saver Default, Reſceit View, Aid Prayer, 
Voucher, Cc. are out of Uſe. For in moſt Cafes at this Day <4 
have faid before) where the Entry is Lawful, Men chooſe to Reco- 
ver Their Poſſeſſions by Ejef&ment. In Common Recoveries only the 
Form of ſuch Real Actions is Preſerved. And ſometimes, though 
ſeldom, There is a Writ of Dower or Formedon. But in the Grand Seſ- 
fion in Wales They proceed by ſuch Writs. The y alſo By 
RERETESSS En Rn 
1 lating to are antiquated Common U 
Ejectments i hereof. S8 ht un- 
s for the Recovery of the Poſſeſſion of Offices. Other Aſſiſes, as 
Ways, Nufances, Oc. are turned (as hath been faid) 
d the Cafe. Perſonal; whach 
&c. where the Plaintiff is 
zrlonalty. Mixt; which are 


Ex Debito Fuſtitie, and cannot be 2 Inv 4, 


Ex 
Ex Gratia, as Writs of Protection, 399: g. 


in Alphabetical Order. But f 12 
muſt be read again and again, and upon all Occaſions Confulred. 
þ 5 Ty ? | N A. 


— 
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F. N. B. 38. 


f Finch, 434 


s F. N. B. 


221. 


F. N. B. 


— -* 
Finch, 161. 


* F. N. B. 


43, 49. 
1 Init. 159.4 
2 Inſt. 407. 


"LF. R. K 
19, Sc. 

x Inſt. 159. a. 
Finch, 290. 


w F. N. B. 


' IPs 


3 Rep. 45. 


" Terms of 
the Law, v. 
Attiehment. 


There may go an Attachment 


c. 


Examined upon 
| ſhall be Diſcharged 


a Ad dheittondon Cininen is directed to the Biſhop to Admit a Clerk 
after he has Recovered his Preſentation. _ 

Ad Inquirendum is a Judicial Writ commanding an Inquiry to be 
made by a Jury into any Thing touching a Cauſe depending in Court 
for the Satisfadion of the Court, and Execution of — There 
need not to be Twelve upon the Jury 

s Ad Quad Dammmm is a Writ of Enquiry of what Damage it will 
be to the King or any other Perſons to Grant a Liberty, Fair or Mar- 
ket, High-way, Oc. [See the 8 9 V. 3. chap. 16.] or to Grant 
or Licence to Alienate in Mormain, 

4 Annuity is a Writ which lieth for the Grantee where One Grant- 
eth to another a Yearly Rent for Life, or for Years, or in Fee, out of 
his Lands, or out of his Coffers, to receive from his Perſon (and His 
Heirs 1f named) Yearly at a certain Day, when it is behind at the Day 
of Payment. | See Of Annuity, Book 2. chap. 2. 

Aſſiſe of Darrein —— (i. e. Ultime Preſentationis) lies where 
One or His Anceſtors have Preſented a Clerk to the laſt Avoidance of 2 
Church, and a Stranger, upon the Death, Reſignation, Cc. of the Clerk, 
Preſents a Clerk to the ſame Church in Diſturbance of Him that Hath 
Right. See Quare bmpedit a, and for the Meaning of an 4fiſe, 
Lit. 646. 

Aſﬀeſe of Frris Utrum lieth for a Parſon againſt a Layman, or for 
a Layman againſt a Parſon, or for One Parfon againſt another; for 
Lands and Tenements, n Lay-Fee or Free-Alms, ot 
Free-Alms of this Church or | See Weſt. * - ps 24, 
14 Ed. 3. chap. 17. 

' Arſe of Mortdanceſter ( Afi 7 a Mootis Anteceſſoris ) lieth where 
One's immediate Anceſtor dies ſeiſed of Lands, and a ee A- 


bates, Gr. 


Ale of ® Novel Diſcs is x Real Writ for a Freeholder again 
His Diſſeiſor, whether of Land, Rent, G. 

Where Writs of Aſliſe lic at Common Law ot By Sue; Se uus, 
Caſe, 8 Rep. 45, &c yy 

n Attachment is to take One by his Body to Bring Him . 

Alſo it iſſues m— y of the Court, on vs nd for 

ing a Rule or Order, G.. and the Perſon fo attached may be 
Oath on I And if ke s Acquired, He 

upon Motion to the Court. But if He appea 
be Guilty, He ſhall be Fined for His / Contempt. In Syte, Coutts 
againſt One's Goods to watts Him a 
pear in a Perfonal Action. There is alſo a Foreign Attachment 
is an Attachment of the Goods of Foreigners within a Liberty, ot 


Not 


City, at the Suit of any within * Liberty, to whom a Foreigner 


oweth Money, 


Ofc. 
is a Writ of Amore of Privilege" at the Suit 


Further, 


of a Clerk or Attorney of the -Gouit, Which is in the Nature 


F. N. B. 


= 2 


Finch, 4845 
435» 


rr | 
— ) 'F Tx f i ot I F105 

* Attains lieth of Trehe Me ae Judymine who 
have given a F Verdidt in amp Cour? of Record, thar the Judg- 
ment might be reverſed. [ See . 1. chap. 97. 34 B44." ebap. 7 
9 Rich. a. chap. 3. 32 H.8. chap. 3.] The Plaintiff in the Arta 


a Capias to bring Sn en een, 
to Bail. n 
inſt a Jury 


* 


* 
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give no more Evidence than was — But the — 
> Audirs Querele is for a b who ® the w be in Execution, F. N. B. 
or is actually in Execution, upon a Statute, Recognizance or Judg-; 102. 
ment, to ſet aſide the Execution, by fu ſome juſt Cauſe fince 9. 
the Judgment to Diſcharge Hi f of the Execution; as Arbitra- 1 Inf. 299-b. 
ment, Releaſe, &c. This Writ ſhall lſſue out of Chancery directed 1 396. 
to the Juſtices of the King's Bench or Common Pleas, willing them 14. © * 
to Grant Summons to the Creditor = before A* to An- 
_ Complaint at a certain Day. 11 lies not againſt t the z Ing. 235, 
ing. | 


B. 


* Beneficio Primo Ecclefiaſtico Habendo is a Writ Direfted Reg. 3j. b. 
from the King to beſtow the Benefice that ſhall firſt fall in the 
King's Gift, Above or under ſuch a Value, upon a particular 


Perſon. 
* 


as ad Ref Reſpondendiom is the next Writ to the Original in an 
rer Balg. and is a Proceſs to Impriſon the Defendant. 
{See the 19 H. 7. chap. 9. 23 H. g. chap. 14, * 
5 Capias ad Satisfaciendum is a Judicial Writ for Execution after 1 Ind. 
to take the Body of a Man, and to Impriſon Him till Sa- 2 B64. 1, 
tisfaction is made. It lay not at Common Law. But it is given in 395- 
many Cafes by Statuten. [See the 1 Fac. 1. chap. 13. 21 Fac. 1. 4 
c 2 4+] N 
* Capias Utlagatum is an — for Arreſting a Perſon — * Finch, 476. 
law'd when he Refuſes to appear upon the Exigent. [See Evi 
and is alſo a ſpecial Capias N Againſt his Body, Lad 
: as pro Fine is when a Fine is impoſed for an Offence, and is Finch, 476, 
popubi s/he King [See the 5 & 6 V. & Al. chap. 12.] 
_ Capias in Withernam. | See Withernam, inf#a. | 
* Certiorari is a Writ out of Chancery to an Inferior Court of Re- F. N. B. 
cord to Remove and certify the Record of a Cauſe. No Record Fin. 44 
ſhall be removed into the Common Pleas, or Indictment taken in the ao 
to the King's Bench immediately by a Certiorari; but firſt 
4 agen {= — into Chancery by a Surmiſe, and from thence 
ſent by Mittimue into che Common Pleas or King's Bench, as the 
Caſe is. [See the 1 & 2 Ph. & M. chap. 13. 21 Fac. 1. chap. 8. & 
Chap. 23. 12 Car. 2. chap. 23. 22 Car. 2. chap. 12. 3 & 4 V. & M. 
chap. 10 & 12. 4 & 5W.& M. chap.23. 56 6 V. & M. chap. 11. 
8 FH. & M. en 33. 1 Amt. chap. 18. 5 Aun. 
2 chap. 14. 5 ( . chap. 15.] 
Ar that lieth to a Biſhop when one 5. N. B. 64, 
Taken Gr Force of the Writ de Excommunicato 2 Inſt, 18g, 
ſufficient Pledges or Caution to Obey and ſubmit to the Eccleſiaſti- 
. "ro the Ordinar 
It may be Directed to 


r and to Deliver Him. 


. © Cononatore 


e of the 
delivered, which the 


— 


hs Lands; EC 
6s. ** te Office. C that by the Common Law, 
They ought not to be choſen. 
* b Conge d Elire (Leave to Ele) is the King's Licence to a Dean 
— and Chapter in the Time of Vacation to proceed to an Election of a 
Biſhop. [See the 25 H. 8. chap. 20.] 
© Conſpiracy is where Two Perſons at leaſt maliciouſly Conſpire to 
Indi& any Perſon Falfly of Felony, Treſpaſs, &c. and the Perſon 18 
DN eee 
rit 3. chap. 3. WE 
i by Prahibitian, to the 
Eccleſiaſtical Court, when the Judges find that That Court hath | 
dition, or that the Suggeſtion is Falſe or not Proved. It is in the 
Nature of a Procedendo. | See the 24 Ed. 1. 50 Ed. 3. * and of 
2 Procedends and Prohibition, inf ra. 
| oper (he rebar ofthe Couney vo hank x New © 
OO call t t to a New 
=o 19-9 oy yg ned There is allo 2 Wat 
Ne Coronatore Exanerando to Dilchary e him. i 
F. x. 3. #* Corpus cum Cauad iſſues out 2 — where a Man lie in 
_ Execution upon 2 Judgment 2 Body and the 
Record in the King rr Judgment is ſa- 
1 eds is. chap. 2. 21 Fac. 1. chap. 23.] 
2b. . 3. s Covenant lies upon a Covenant by Deed. ¶ See Afions of Covenant, 


b. 


Diarrein Preſeutment. [See Aſie of 66] 
de n Debt. 7 > Aftion 1 7 

F. N. B. 95. ' Deceit. See Action Caſe, ſupra. 
'F.NB = Decies Tontum liech againd 4 Jas n takes Money of either 
* party to give his Verdict. And it lies againſt all the o 
0 They ſeverally take Money. It is call'd Decies Tantum, becauſe the 
* Ten Times fo much as was taken. [See the 38 EA. 3. 


* 2 Rue is a Wait ts Conmilion Niue Perſons, to do 


Dedlinnis 
— ſome A& in the Place of a Judge, as to take a Perſonal Anſwer to a 
2 „ a Fine, to take 


r. 2 
F. N. B. * CEE of Detzyre, 
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Appearance, but on Reaſonable Cauſe proved by Oath. 5 4 & 5 
V. & M. chap. 24.] 

Dower. Ts ents of Dower, infra] 

Duces Tecum iſſues out of Chancery, Commanding one ws 4ppear 
at a Day in that Court, and to bring with him ſome Writing, Gs. 
that is wanted, to be there inſpected. 

There is alſo a Duces Tecum Licet Languiaus, Diected to the 
ages + Ron Thc BY ane Ong Rb Fer wither 
Danger of Death. 


"Hs 


* Ejeftione Firme, [See Afton By Ejeflmen, Ape, 
* Elegit is a Writ Judicial, given by Statute, directed to the Se- Fus 220. 
riff where one hath gotten Judgment for Debr Damage 


and 
En LO de Kon 


btor half the 
the ( 


725 
58 
the Sheriff, upon TIZEE 
> Judgment. But this Writ ought w bo foot wichia 2 Lear and a 
y after the Judgment. [See Weſt. 2. chap. 18. 32 H.8. chap. 5. 
And for the en 51 of theſe Statutes, 1 Iuſt. 289. . 290. 4. 
2 Iift. 394, 395, 3s 396. 


P Error is 2 Falſe Judgmens given in any Court of F u 
_ Record, where the Count hath Power in hold Pies of 2 Sam in fc 24» 


Debr or Treſpaſs above 40 + * 
Eſſendi Quietum de Telonio is to Officers not to Grieve thoſe that « x. N. B. 
ought to be of the Payment of Toll in Fairs and Markets accord- 226. 


„ — the Sheri 


. to the Eccleſiaſtical Laws; and to Commit him to Prifoa 
without Bail, until he Submits. The Certificate is Good, tho” it comes 
from the Biſhop before Conſecration. For the Confirmation gives him 
Juriſdiction. [See the 5 Er chop. 25. And of Excommmication, fu 

pra, chap. 1. ] 

* Excommnicato — tothe Biſhop To Deliver an; 75.3.6, 
upon his Submiſſion to the Church, upon Cer- 564 
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Reg. Orig. © Amine Sud ö 

Rund to Priſon, who hath been illegally Delivered from thence before he 
has ſubmitted to the Church. 

F. N. B. 20. ici is Directed to a Judge 


Record, or not of Record, to do Execution upon 


the judgment, or to 
Return ſome Reaſonable Cauſe wherefore he delays the Execution. 


[See of Execution, infra. ] 
Exigent | heth where the Defendant in an Action Perſonal cannot be 


faund. It is directed to the Sheriff to Proclaim and call the Defen- 

dant Five County Days, one after another, Exatting and Requi- 

ring Him to Appear upon Pain of Outlawry, or to be out of the 

Protection of the King and his Laws. The Judg ment of Outlawry i is 

to be Pronounc'd by the Coroner, on the Fifth County-day. ¶ See 

31 Eliz. chap. 3.] | 

FN. B. 131. 5 to the Sheriff to Seiſe and Value Lands and 

+ Rep-67. Goods, to the utmoſt Extent; If One that is bound to the King by 

| 8 or to others by Statute, Recognizance, @c. hath forfeited 

it, ſo . may be paid His Debt. 

Upon this the Creditor may ſue a Writ to the Sheriff out of the 

Chancery to Deliver him the Lands and Goods to the Value of the 

Debt; which is call'd a Liberate. [For Extents By Elegit, Statute- 

| Merchant or Staple, Oc. See Weſtm. 2. chap. 18. Stat. de Afton-Bur- 
nel de Mercatoribus, ed H.8. — 32 —& uy. 3. 


F. 


YT To y Falſe oument is brought for Impriſoning One without Cauſe, 
5b. K. or for unlawfully Detaining Hun without Legal Proceſs. 

F. N. R * Falſe Judgment is to Correct Judgment given in a Court not of 
18. Record. 


oma: * Fieri Facias is directed to the Sheriff, wh co Recovered 
l in an Action of Debt or Damage in the King's Court, to Command him 

hui. 290. to Levy the Debt or Damages of the Goods and Chattels of the Ferſon 
againſt whom the Recovery was Had. It may be brought at any Time 
within a Year and a Day after Judgment. [ See 22 2. Chap. 18. 


Scire Facias and Execution, infra. | 
* Forcible Entry lies where One is ſeiſed of a Freehold, and is thereof 


F. R. a 


248. Diſſeiſed, or put out of his Lands or T with Force; or if he 
is Diſſeiſed Peaceably, and afterwards the Diſſeiſor 88 1 , 
tain the ſame with Force. ¶ See the 8 H. 6. chap. 9.] 

3 » Formedon (De Forms Donationis, becauſe the Writ doth com- 


211, De. 239, the Form of the Gift) is of Three Sorts, (viz..) Formedon in 
219, Ge. the Deſcender, Remainder and Reverter. Formedon in Deſcender is 
« In 326. b. for the Iſſue in Tail, which claims by Diſcent per Formam Doni. It 
wy is the Higheſt Writ that a Tenant in Tail can Have. [See Weft. 2. 
has A Formedon in Remainder is for Him in Remainder, His 

Heirs and Aſſigns, after the Determination of the Eſtate-tail. Formedon 
——— 
the Eſtate in Tal is ſpent. 


ij = 


8 
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H. 

© Habeas Corpus lies where One is indicted of a Treſpaſs before Juſtices F. f 
of the Peace, or in a Court of any Franchiſe, and is Imprifon'd for the : Ing 52,53, 
ſame, and hath Offer'd ſufficient Bail and it is Refuſed where Bailable ; 38,613. 
or where a Debtor is arreſted in an inferior Court and in Priſon, This Fe the 
Writ may Remove his Body and the Cauſe from the Inferior Court bear corpus 
to be tried at Common Law in a Superior Court. Thus It is when 

one is 2 according to Law. | See the 43 Eliz. chap. 5. 21 Fac. 

1. 9 *. 31 Car. 2. chap. 2. 

Corpora is to bring in a Jury, or ſo many of Them as . Terms of 
Refuſe to come upon the Venire facias, for the Trial of a Cauſe ' — 
at Iſſue. 

* Habere Facias Seiſinam is directed to the Sheriff to Give Seiſin i in ee | 

Land of Freebold Recovered in the King's Courts. Lee, +. hos, 
| Habere Facias Poſſeſſionem is directed to the Sheriff to Give Poſſeſ- _ Fei. 
_ — a Term for Years Recovered in the King's Courts, as in j—— 


f inns i, ; «=p is to Bail One out of Priſon, except in Caſcs * 66” - N. E. 
of Treaſon, Murder, Outla * Excommuniication, Gc. [See Weſt 1. 
chap. 15. 2 Inſt. 185, 186, 187, &. 3 Car. 1. and of Bail, cha. 5. 

_— 
3 Idiota vel Examinando is directed to the Sheriff Requiring F. N. F. 


Him to call before Him the Party repreſented to be an Ideot, and to Py II 
Examine him, and alſo to enquire by a Jury whether he is of ſufficient 
Underſtanding to manage His own Lands, ad to Certify the fame into 
Chancery. he may be Examin'd before the Lord Chancellor, Gr. 

And If it doth not appear That he is an Ideot, The Inquiſition of the 
Sheriff may be ſet aſide. 

n Þidicavit lieth for the Patron of the Defendant, where One Par- 1 fg 1 
ſon ſueth another Parſon in the Spiritual Court for Tithes, which Fach. 451, 
Amount to a Faurth Part of the Advowſon of the Tithes. It is a 452. 
| Writ of Prohibition directed to the Ecleflaſtical Judge not to pro- 1 8 
ceed. For in this Caſe the Cauſe tos the Temporal Courts, be- 365. 


cauſe the Patron of the Clerk Defendant ſhall: loſe the Benefit of His 


RT the Church, if the Clerk of the 


always betivedn four Perſons, (vis.) Twe pa- 

"On claimeth to hold of the Adrowſon of 
of the Other Patron, This Writ is ſet at a 
eri or the 9 Ed. 2. chap. 2. whereas before 
OS. And ſo it is now 
. — — Sthy ; wet 

Out a | W 8 

in rhe Temporal Courts, and ſometimes m the Spififual ww. >. 
eftion that if the Rigour of the Law takes Place, ingsin Chon- 
Sometimes it is granted in Chan- * 


—— —— 7 
A ures 


2 
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tris Utrum. | [See of Aſiſe of Juris utrum 2 
. x . Fee is directed to che Sheriff to do Juſtice in a Cauſe above 40 


1. 


Terms of the | Latitat is to call One Originally into the Xing's Bench to Anſwer 
r a Perſonal Action. i hack ns ame from a Suppoſition that One 
of Miduleſex, but that He hides Him- 
ſome other County, as appears by the Return of the Sheriff of 


ſelf in 
the County. Therefore this Writ is directed to the Sheriff of That 
County to apprehend Him there. 

m Lævari Facias is directed to the Sheriff for Levyir 


upon the Rents, 


feited a Recognizance. This Writ is given by the Common Law 


fore the Statute of NH. 2. chap. 18 gave the Elegit. The Fieri — 
— * Of Executi 

is to 
» Terms off I. iſſues out of Chancery directed to the Gaoler for ts 
Lane. * Delivery of a Priſoner that Hath put in Bail for His Appearance. It 
 Eiherate- allo lies to the Sheriff for the of Lands and Goods raken upon 
> 4 Inſt. 116. a Forfeiture of a Recognizance. [See Extent] 
for the Pay of an Yearly Penſion or Sum of 


der the Great Seal, being directed to the Lord Treaſurer, 


Barons of the Exchequer or Clerk of the Hamper. Oc. 


F. N. B. 229. Libertatibus Allocandis is a Writ that lies to the Juſtices, 


* Init. 281. manding Them to allow a Liberty, upon Chim and Flea of 
Grant of it. 


o And it lies 
Gra 


M. 


by the King To o the Head of a College [See x 


13 or and Corporation, Requiring them to Admit or 
e ro 88 Allo To a 


Biſhop or Archdeacon To Swear a Or 
—_— To a Rector Vicar or I Sexton, 
upon 


een lick fr Sc! e 


ransferring of Records from 
by Certiorari into 


by OE TID t But the Lord 
2 deliver fuch Record, with his own Hands, if He 

A Mittimns is alſo uſed for a " Precept to a Gaoler, to Receive and 
keep ſafe an Offender ſent to Priſon. FUR 


- 


| Ch. 4. 


r 


*— lies for Tenants in Antient Demeſne who Hold F. N. B. 14 
Free Charter, not by Copy, &. when they are Diſtrained to do unto 2 265 
their Lords other Services and Cuſtoms than They, or Their Anceſtors, 
_ uſed to do, It is directed to the Sheriff to charge the Lord that he do 
not Diſtrain Them for ſuch Unufual Services, &c. It lies alſo when 
the Tenants are Diſtram'd for the Payment of Toll, &. contrary to 


their Liberty. [See 49 Ed. 3 chap. 22.] 
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* 


7 Ae in u be dieetied ts the Meg for the Plaintiff or F. N. 8. >; 
Defendant, 
Depend 


where a Quure Impedit or Aſſiſe of Durrein Preſentment is f Nen *. 

ing when either Party Fears that the Biſhop will admit the O- a 

ther's Clerk. It ought to be brought within Six Calendar Months after 

the Avoidance, otherwiſe the Biſhop may preſent by Lapſe. 

:- 8 Exeat Regmom (or Regno) is 2 Inhibit one from going into F N. B. 8. 

Foreign Parts without the King's Licence. It may be directed to the 

Sheriff to make the Party find Surety that he will not Depart, or elſe 

To Commit him to Prifen; or it may be directed to the Parry Him- 

ſelf; and if he goes he may be Fined. [See 3 lu. 178, 179, 180, 

where Obſerve That it is faid That Kingdoms under leveral Kings are 

* Fugitive Subjects, &. 
Nſi Prius. | See Of the Court of Afiiſes, chap. 1. . ante. ] 3 

» Non Omittas Propter Aliquam Libertatem is directed to the Sheriff *F- *. B. es. 
(where the Bailiff of a Liberty Refuſes or Neglects to ſerve a Writ) to! Ing. 453: | 
Enter into the Franchiſe and Execute the King's Proceſs Himſelf, or 
His Officer. - Before this Writ 1s Granted, the Sheriff muſt Return 
he hath ſent to the Bailiff, and that He Hath not ſerved 
the Writ. But for Diſpatch, The Uſual Practice is to ſend a Non 
Omittas with a Capias or * [See Of a Bailireick, Tit. Franchiſes, 

Book 2. chap. 2.] 

Non Ponendis in Aſſiſts & Furatis is Granted for the Freeing ſome xk 765. 
Perſons from being Put upon Juries. It is founded upon et. 2 y, 28 2k 
chap. 38. An. Aw Chas, chap. 9. But fee the 4 & 5 V. &. N. * 
chap. 24. where Oath is to be made, Thus the Seamiine is Tour; and 
Marlbr. chap. 14. or the 52 H. 3. chap. 14. as alfo 2 Inft. 130. When 
One that hath a Charter of Exemption may ſue the Sheriff for Return- 

him. 
iv Diff. [See D. of Novel Diſſeifin, ſupra.] 
O. 


Oer and Terminer. [See Of the Court of Affen chap. 1. ance.) 


where Two © F-N:B. 6. 


© Partitione Facienda is to give Every * 
or More Perſons hold Lands and Tenements 2s Joymeenants, Tenants 1 158. 65 b 
N 45 Co- parceners, and one or more of them refuſe to joyn in 166. a. & b. 
Partition. [See 31 H. 8. chap. 1. 32 H. 8. chap. 32. 8 & 9 F. 3. 7 69.“ 


170. 3. 171. 
47 5. „b. 
s lee Ses Cauſe ffn, db, Gees Fi, fa fg. 
e removed into the Common Fg + oa 119: 


4 A K 
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and ſometimes into the King's Bench. As when a Replevin is depending 
by Writ out of Chancery, The Plaintiff or Defendant may Remove the 
Plea by Pone. The Plaintiff without Cauſe, and the Defendant with 


_ Cauſe. 


£5 Rep. 63. 


2 Intt. 269. 
F. N. B. 153. 
Oe. 


b F. N. B. 
39 40, Sc. 
50, 51, Oc. 
4 Rep. 127. 
2 73. 
2 Inſt. 229, 
60x, Oc. 
Finch 450, 
551. 

F. N. B. 32. 


3 Inſt. 602, 
607, G1 15 
615; 619. 


tachment may be 


A Writ willing the Sherift (on the Plaintiff's putting in Suretics to 
proſecute, being a Thing merely ſuppuſed) to Summon the Defendant 
to Appear and to Anſwer the Plaintiff's Suit, is alſo call'd a Pone 
from the Words in the Writ, (viz.) Si A. fecerit Te Securum, Oc. Pone 
B. &c. 

* Ponendum Sigillum Ad Exceptionem is to Require Juſtices to put their 
Seals to Exceptions made in Writing by the Plaintiff or Defen- 
dant againſt the Evidence, Challenge to a Juror, Verdi&, or other 
Proceedings before the ſaid Juſtices. [See Weſt 2. or 13 Ed. 1. 
cha DV, 8 1. | | 

. [See Book 3. chap. 3. ] 

Privilege lies for an Officer of the Courts at Weſtminſter, that is 
ſued in any other Court than where he attends, to Remove the Cauſe 
to His own Court. An Attorney, Oc. being Executor, or Admini- 
ſtrator, ſhall not ſue or be ſued as a Privileg'd Perſon. [See 18 Ed. 3. 
Stat. 5. and of Privilege, Book 2. chap. 5. Y. 12.] 

s Procedendo is to fend down a Cauſe (called from an Inferior Court 
to a Superior Court, as the Chancery, King's Bench, &c. by Writ 
of Privilege, Certiorari, Habeas Corpus, Cc.) to proceed upon it; 
It not appearing to the Higher Court that the Suggeſtion is ſuffi- 
ciently proved. [See 21 Fac. I. chap. 23.] This is a Procedendo in 


Loqueld. 5 = 
"= there is a Procedendo ad Jucliciim, where the Judges of any Court 


delay the Party, Plaintiff, or Defendant, and will not give Judgment for 
him, when they ought to do it. 

b Prohibition iſſues out of the Chancery, King's Bench, or Common 
Pleas to Forbid a Judge, Gr. in the Spiritual Court, Admiralty, Court 
of Chivalry, &*c. to Proceed in a Cauſe that belongs to the Com- 
mon Law-Courts, or that belongs not to their Juriſdiction, though 


the Courts at Law can give no Remedy; or it may Forbid a Judge 
of any Temporal Court to Proceed in a Cauſe depending before Him, 


upon Suggeſtion that the Cognizance of the Cauſe does not belong to 
Him. The King's Courts that may award Prohibitions, being in- 
formed by Plaintiff or Defendant, or by any Stranger, That any 
Court Temporal or Eccleſiaſtical do Hold Plea where They have no 
Juriſdiction, may lawfully Prohibit that Court, * as well after Judg- 
ment and Execution as before. And if the Judge of the Inferior 
Court, or the S notwithſtanding a Prohibition, An At- 
d againſt Them, or an Action of the Caſe will 


he againſt Them. But upon a Prohibition in the Spiritual Court the 


Party may appear and take a Declaration upon the Suggeſtion, and go 
to Trial. And if thereupon It be found Againſt the Plaintiff in the 
Prohibition, A Writ of Conſultation will be awarded with Cofts. [See 
8 9 V. 3. cap. 10.] : ET 
In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court in a 
Cauſe of Tithes and other Spiritual Profits, the Suggeſtion muſt be 
proved to the Court by Two fufficient Witneſſes within Six Months af. 
ter ſuch Prohibition Granted ; ided the Suggeſtion does not con- 
tain a Negative, [See the 2 & 3 E4.6. chap. 13. and 2 buſt. 662.] 
An 
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An Inbibitios is commonly iſſued forth out of » Higher Court-Chri- 
ſtian to an Inferior Court Chriſtian, To ſtop Proceedings; and is in 
the Nature of a Prohibition. | See Stat. De Circumſpetie Agatis, 
13 Ed. 1. Artic. Cler. chap. 1. 9 Ed. 2. 45 Ed. 3. chap. 3. "ob 601. 
to 618. 50 Ed. 3.] 

= 4 ate Probanda is to ire before the Sheriff of the Pro- .F. N. B. 77. 
perty of Goods diſtrained, when the Defendant claimeth Property up- pm 75. 
on A — ſued. Clanfule Vol ; wits 
rotectian cum Volumus is an Immunity gi iven F. N. B. 28, 
King to a Perſon in his Service 16, be free againſt Sai of Law for ane "2, OY 
Year; and fo from Year to Year. Thus the King may grant a Pro- . « b. 
tection to his Debtor, that he be not ſued till the King is paid his 131.8. & b. 
Debt. 2 25 Ed. 3. chap. 19.] There are many Sorts of Pro- 
tections; but they are rarely uſed ; being often ouſted by Act of Par- 
lament in perſonal Ations. [But fee the 12 & 13 V. 3. chap. 3. Of 
Privilege of Parliament, Gr. 
m Proviſo is where the Plaintiff forbears to bring his Cauſe 5 
Trial, and the Defendant takes a Venire facias directed to the Jury þ,,.; n 
with this Clauſe, (viz. Proviſo „c.) Provided That if the 
Plaintift taketh out any Writ to that Purpoſe, The Sheriff ſhould 
Summon but one Jury upon them both. This „ 
OR 


Q. 


* Quare Impedit lies when One is diſturbed by another in His Right . f. . 3.3: 
of Advowſon to preſent a Clerk to a Church when it is void. It dif- ing. 1 
fereth from a Darrein Pre , becauſe that lies where One and his «. &d. 
Anceſtors — preſented ; [See Aſſiſe of Darrein Preſentment, ſu- ;,, * 


pra. ] whereas a e Impedit lis alſo for a Purchaſer. | See Weſt. 2. 
chap. 5. and for the een A 
7 Ann. chap. 18. And ſee of an 4p. 2. And of an 


Attion of Que lnpedit, 4.] 
 ® Quare Incumbravit. pe a Recovery in a e Impedit or F. x. 5. 45. 
Aſſiſe of Darrein Preſentment, againſt a Biſhop, who within Six Months — 6 
after the Death of the Incumbent admitteth a Clerk to the Benefice, Incumbravit. 
_ notwithſtanding the Writ of Ne admittas ſerved on Him. This Writ = 
ney bs bens after che the divas If the Biſhop doth Incumber 

the Church before a Ne admittas, then the Party 8 

t; for 6 till the Ne admitt as. 
the Plea. 

hath Recovered in a Plea of f. u. f. . 


King's Farmer or Debtor i in the Dr 
Quo Minus. 


Ln n © 2 Inſt. 279, 
22 againſt the King. [See the 18 Ed. 1. 9 Ann. nn, 
chap. 20. 
*N only Final 


But there is 2 
D 


* 


8 Finch 322. 
ll a ARET ” 292, 


vo Jure for the 435, 387 
King 


— 
— 
— 
— 
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King to fave any other Title than that adjudged in a Quo Varranta. 

[See 2 Inſt. 495, 496, 497, Oc. for the Expoſition of Statutum De 
Warrant, or 18 EA. I.] 


e 


R 


k. v. . u, . Recaption is to Recover Damages for Him whoſe Goods being 
95 diſtrain d for Rent, Services, &c. (but not for -feaſant upon 
ing the 


without Cauſe, but the Defendant cannot remove it without 
Cauſe ſhewn in the Writ, as upon a Plea of Freehold, &c. But if 
the Plaint is in another Court, neither the Plaintiff or Defendant can 
gy it without Cauſe. [See Accedas ad Curiam, Certiorari, and 
Pone, ſupra. ES 3 | 
2. Proceſſu mittendis for a Record and the whole Proceed- 
ings in a Cauſe out of an Inferior Court into an Higher Court at 
Weſtminſter, &c. _ 
| Re-extent is a Second Extent upon 
— 5 88 
F. N. B. 66. = 
Lal. 145. d. There is alſo a Writ call r 
cond Writ of Replevin, granted where Cattle 


880,88 1,882. | 
FN. B. 74 
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| Righe © Parens lies a for him that hath a Fee-fimple in the F. N. B. 1, 
Lands or Tenements ſued for (not in a Rent-Charge, Common, Se) Ng. 
againſt Tenant of the Freehold art leaſt. 

Right * Cloſe where one holds Lands and Tenements by Charter .F. x. B. 11. 
in antient Demeſne, in Fee-fimple, Fee-tail or for Term of Life, 4 lat. 269. 
or in Dower, and is difſeiſed. It is directed to the Bailiff 
King's Manors, or to the Lord of antient Demeſne, if the Manor is 
in 422 of a Subj in his 

or 


if 
ject, commanding Him to do 
Court. [See 11 H. 4. chap. 34. 


Right of * Advowſon lies only for Him that hath 
Right of Eſtate, in the Advowſon to Him and his 
ple ; and is diſturbed to preſent upon an Avoidance ; 2 not 
brought any Action of Quare Impedit or Darrein Preſentment with- 
in Six Months [See 4 Ell. 3. chap. 18. and of an Advoreſon, Book 2. | 
chap. 2.| 

' Right of Dower lies where a Woman hath receiv'd only Part of / f. N. B. , 
her Dower, and demands the Reſidue againſt the fame Tenant in the 8, *, x4 
ſame Town, ſhewing the Writ to recover ſuch Reſidue. It ſhall be 3. . 5 
directed to the Heir of the Huſband, or to his Guardian. 39+ a. 
Dower Unde nibil Habet is where the Wife hath receiv'd no Part 
of it; as where a Man having Lands or Tenements hath made no 
Aſſurance of any Part thereof to His Wife, ſo that ſhe is driven to 
ſue for Her Thirds againſt the Heir or His Guardian. See the 20 H. 3. 

a. 1 Inft. 32 b. 33 4. 30 5. 39 4. Oc. Of an Hlare in Dower, 
2. 

There r other Writs of Right in their Nature, as De Retionabil 

parte, and Ne iqjuſte vexes, but now of little or no Uſe. ; 


S. 
Scandalum | is a Writ to Recover Damages f 
of a Peer. rt the Nobility, Se. Book 1. chop 
s Scare Facias is to call one to ſhew Cauſe wh 8 
ſnould not be made out, or if He can ſay wenn of 3 «41 _ 
r of Execution. It is not to be granted till a Year and a Da * 


the Judgment. [See Of Scire Facias Tit. Execution, infra.) 
r 4 
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. 


Book I. 


Þ the ladies Frank is o Came e Per- 
11 [ See Of the Corr of Chancery, chap. 1. 
pra. 

There is alſo 2 Subhpzna made Uſe of in 28988 
in the Office of Pleas. [See Of the Corr: of Exchequer, chap. 1. 


a 


F. N. B. 80. D. 
97, $2, 


De Telonio Eſcnd Quietum. [See Eſendi 
Teftatum lieth where a Defendant in a IE ping cannot be 
arreſted upon a Capias in the County wherein the Action was laid; 
and 24 upon Teſtifying or Returning Non eſt Inventus by the 
Sheriff, This Writ ſhall be ſent into another County, where fuch Per- 
ſon is thought to be. [See Latitat, fupra.} 


2 rr 


A r Jae, les for every of Treſpaſs done, either directly 

K e a Treſpaſs lies for every r 

—— | Is fs once mas of -Court, or Returnable 
in the King's Bench or Common Pleas. The Words Ji & Armis ſhall = 
be in the Returnable Writs, but not in the Former. But in Writs of 
Treſpaſs upon the Caſe thoſe Words muſt not be inferted, tho Return- 


able in the King's Bench or Common Plex. 
= 


Fenditioni Expones is 2 Judicial Writ direficd to the Sheriff, ke 
quiring Him to Sell the Goods which He had formerly levied to ſa- 
tisfy the Judgment, 

Venire Facias lies to the Sheriff to cauſe a Jury to appear, when 
a Cauſe is brought to Iſſue. [See the 35 H. 8. chap. 5. 4 & 5 Amn. 

ws. bw It is alſo the Common Proceſs upon any 
not being Felony, where no Proceſs is ſpecially appointed by Statute. 
Inſpiciendo is a Writ to ſearch a Woman that fays ſhe is 
with Chald, and thereby with-holdeth Lands from the next Heir. The 
Trial thereof is by a Jun of Women. 
F. N. B. 34. i Laica R is directed to the Sheriff to Remove all 
Lay Force where Two Perſons contend for a Church, and one of 
Them enters into it with a Number of La and Holdeth out the 
ee by Khor er 


Right or Wrong. 


Ventre 


3 Inft. 161. 


[Bur See 5 Rich. 2. chap 2 


| Ww. 
F. N. . 35. 1 [See of Waſte, Book 2. chap. 4. and Of Afions of Waſte, 


vw 
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preg ogra anno By 
* or Pone to ſummon, [See of a Pracipe Of Writs in Principio, 
and Pone in the Catalogue of Writs, ſipra.] and is a Warrant to every 
Capias to Arreſt. 
An Arreſt 1s the A ing or Reſtraining One's Perſon by Pro- 
ceſs in Execution of the Command of ſome Court, or Officer of Juſtice. 
There may be four Defendants in an Original in Debt or Treſpaſs. 
FFF ix de in © 
Joynt Action. The Capias is to be directed to 
the Body of the Defenias, who by his Under: 
rant thereon to His Bailiffs to Arreft Him. [See 
the Addition of the Defendant's Myſtery, 8 


Writs of Actions Perſonal, Oc. and 2 poſt. 
665, Oc. ] 


See the 5 El. chap. 23. Where in an Excommunicato C. 
The Excommunicate Perſon hath not a ſufficient Addition, Het 


incur the Penalties of the Statute. 27 Eliz. chap. 7. Concer 
Addition of Jurors, Gr. 


ſo 3 
Fe K 


J 


E the 8 Eliz. chap. 2. one at the Suit of 4 
Of nder hall fulfor Six Monthe . l Tree De 
_— Nee 49 * 2 
L 1 21. 
e out of Proces b not Having the 
« An Adden will not le for nn“ 
It is for an Exorbitant Sum, on purpoſe that the Defendant ſhould lie ute .... 
in Priſon for Want of Bail. 1572. 
le is not ſufficient for the Bailiff who hath the Sheriff's Warrant upon | 
he ors, ws. op, 7 Gor iv 2 0 of 4 A. but He = 
Hold of Him, or Touch Him; Otherwiſe It is no Arreſt. * | Baj- : Ventr, 
iſt) = He of One the Hand (whom he Ar- 39%: 


had 
a Window, This is ſuch a 


—_—_— 


IN In Inflitute of the Book IV. 


. +, Inft. 2 with Theſe Iifues into whoſe Hands ſoever come. Members of 

* Parliament are Privileged from Arreſts, &c. [But fee the Statutes, 

infra. ] and Members of the Convocation. [See the 8 H. 6. chap. 1. 

» x Ventr. 1. Alſo > Clerks, Attornies at Large, G. belonging to the Courts of 

299- _ Juſtice are not to be Arreſted: But muſt be ſued by Bill of Privilege, 

77- otherwiſe they may plead their Privilege, and come off without Bail. 

© 3 Inſt. 141. 0 Perſons Attending upon any Courts of Record, upon Buſineſs there, 

 1ev-159- are to be Freed and Protected from Arreſts by Mean Proceſs, 

but not upon Execution; though the Sheriff may then be Committed 

for a Contempt. ; 

One that is Subpæna d for a Witneſs may have a Writ of Privilege to 

protect Him from Arreſts, in going and Returning. 

„ Int. 14 4 No Arreſts ought to be within the King's Palace at Weſtminſter, ec. 
. where his Royal Perſon Reſides; nor of any the King's Servants in Or- 

e dinary in any other Place without Notice firſt given to the Lord Cham- 

berlain, that he Remove Them or make them pay their Debts. No Ar- 

reſts ought to be in Weſtminſter-Hall, and other Courts of Record. 

[Quere, if the Party has no Bulineſs there.] No Arreſts are to be 

in Wales, the Counties Palatine, Oc. by Writs iſſuing from Weſtmin- 

ſter-Hall. 


— 


By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the Lords. Day 
are Void, and the Perſons ſerving the ſame ſhall ſuffer Damages, as if 


they bad done the ſame without Warrant, Except in Caſes of Trea- 
ſon, Felony and Breach 


the Peace. [But See 5 Ann. chap. 9. where 
by it is Lawful to take up Perſons, that have eſcap'd out of the 
King's Bench or Fleet Priſons, on the Lord's Day.] Be 
the 12 W. 3. chap. 3. Aclione may be proſecuted in the Courts 
of Record at Weſtminſter, Chancery, Exchequer, Dutchy, Admiralty, 
and In Caſes Matrimonial and Teftamentary, in the Arches, Prerogative 
Courts of C and York, Delegates and Courts of Appeal, a- 
ainſt any Perſon Entitled to Privilege of Parliament immediately after 
Diſſolution or Prorogation till the Parliament is again Aſſembled ; and 
— after Adjournment of Both Houſes for fourteen Days *cill 
Re-aſſum' 3 | 
Provided that the Houſe of Commons, or any Entitled to Privilege 
of Parliament, ſhall not be ſubjeft to Arreſts During Privilege. 
But Perſons Having cauſe of Aclian againſt Lords of Parliament, 
during fuch Time as aforeſaid, may have ſuch Proceſs out of the 
King's Bench, Common Pleas, or Exchequer, as They _ out of 
Time of Privilege, and may haue Proceſs againſt of the 1 of 
Commons or other Perſon entitled to Privilege of Parliament, During ſuch 
Time as aforeſaid, 7 ow Ob Diſtreſs Infi- 
nite, or By Original Writ, Summons, and Diſtreſs Infinite, till They 
— or File Common Bail. [See 1 Fac. 1. chap. 13. poſt, Of 
The King's Original and immediate Debtor is not to baue Privi- 
lege of Parliament, either in Law or Equity. Nevertheleſs fuch 
Debtor, being a Lord of Parliament, ſhall not be Arreſted ion — 


70 


2 
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Dies Dorin icus non e dies Juridicus. 2 Inſt, 264. 
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Proceedings, or being a Member of the Houſe of Commons ſhall not be ar- 


fd es fen Pad. during bad oct 


See in this Se — Mites of Halls Courts 
W ——————— * 


3 3. chap. 26. All ee Privileged Places ave 


1 2 Ann. 22 8 be 
againſt am Officer of 

Truſt, Miſdeme &c. relat 172. 7. 

C e TR 

; —_— Thee the Perſon of fach Offer, being « Pow or Lood of Par 


taken 


22898 


till the Pary appears 


By the 7 Ann. chap. 12. All Proceſs the Perſon of any Am- 
baſſador or Publick Miniſter, or of His Domeſtick Servant, may be De- 
tain'd, or His Goods Diſtrain d, ſhall be adjudged void. And the Perſons 
ſuing forth fuch Proceſs, Their Attornies and Solicitors, and the Officers 


executing the ſame, Convitted thereof by fron, or the Oath of 
one Witneſs before - agg You -- wn 4 ter W ices, 


ſuffer fuch Penalties and Corporal 3 „ or any 


es 6. Concerning Pr 
TIL LS 


s 


— firſt Proceſs is a Bil of 


I Gant # Palatine, Oc. 


x ar Layer 


liament, ſhall not be ed; nor he 2 
ding te Toe of Poole, 21 n c. ball be 


in ſome publick Place in their Office. [See the 4 Inft. 


out of the Rules 
erning Soldiers. 


— 
lives in any other County, there lies a Latira 5 
to the Sheriff of that County But in the g= Bench one may pro- 


the Proceſs is by Sulpeen, or Quo Minus; which 


ball think fit. But the Servant 0 e 
have this Privil , tnleſs bis Name is ee the Secretaries Office, 
to the Sheriffs of London and Middleſex, who muſt 


. who ought not to be ar- 


3 
8 — 
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lies Civil Caſe, Detinue, Account, 
1 in many Girl Atios a i ue, Debt. 


"If the Deſendant is not taken on the Return of the s by the She- 
riff, Alias and Pluries Capias (for if One 3 
of the like Nature go forth till it be ferved, if poſſible) One 
may have an Exigent and Proclamation in Order to an Orntlawry ; 
[See Of the Exigent in the Catalogue of Writs, ſupra, and 31 Ehr. 
chap. 3.] and then the Exigent being Return d by the Sheriff of the 
County, certifying the Non-appearance, the Perſon is out-law'd, and a 
General Capias Ut n y of the De- 
Sage, or a Special Che tlagatim againſt his Body, Lands and 


5 Lit. 197. "Tho a Man is difabled to fue or to Have the Benefit of the 
r for the Word Ontlaw'd implies that he is put 

153. But He may bring Error or Attaint, [See_the 2: 
6Rep. 53. Yet Datovry does not diſable, nor does 


way 
take Advantage 
ſhall ſtop 


ey Cn 

An Executor or Adminiſtrator ſhall not be diſabled by Outlawry. 
For He ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and Commonalty ſhall maintain their Action, 
though the * is Outlaw d. [See Of Excommunication, chap. 1. 
ante. ] A Woman cannot properly be faid to be Outlaw'd but Vaiv d, 
as one left out and not regarded; becauſe Women are not ſworn 
2 bear Allegiance to the King. Therefore 
ant under twelve Years of Age cannot be Outlaw'd. A 
N the Realm cannot be Outlaw'd in Civil Cauſes, by Reaſon 
of His Dignity. For it cannot be mended that a Peer is withour 


Lands. 
Judgment of Outlawry is given b the Coroners in the County in all 
Places, except London; where the Mayor by Cuſtom is Coroner, 
and Judgment of Ourlawry is given by the Recorder. 
If One appears Before He is Return'd Outlaw'd, He may — 
tele the Exigene and appear without Bai, be the Debt never fo grea 


So he Zune 1 it, a, as 
the winel Comte is Peg! 


Moy anos By Motion os I 111 


Bar FIR, a 4 


8 
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Defendans. 


Defendant's ith 
Attorney, and then may Diſcharge Him. 
[See of the Count , Chap. 1. ante. Of Proceſs, and of For- 
Feiture, chap. 5. poſt. ] 


IV. If the Defendant is arreſted, The Sheriff by His Officers takes Of Appear- 
a Bond (according to the Nature of the Action) either for His 4p- f 
 pearance or for Special Bail. If the Action Requires only an 4. 
_ pearance, Then an Attorney for the Defendant may back the Sheriff's 
_— that He will appear for the Defendant at the 
Return of the Writ, and File Common Bail. [See infra, and the 


23 H. 6. chap. 10. 13 Car. 2. chap. 2. infra. 0 
But if the int does not appear, (i. e.) does not find Common 


or Special Bail, the Plaintiff's A muſt call on the Sheriff for 
the Return of the Writ, or for an Anfwer endorſed thereon, whether 
the Defendant is arreſted or No. If He does not Return it upon a 
Rule given, He may be amerced, or He may be ſummon'd before a 

Judge to ſhew Cauſe, &c. Where a Ch⁰ Corpus is Return'd, and 
yet no Appearance or Bail, There may be a Rule to bring in the De- 
fendant's Body, g. But generally the Sheriff having taken Good 
Bail, will on a Rule Return a Cæpi, and aſſign the Bail-Bond to the 
Plaintiff, and often on Requeſt without a Rule; and then you may 
arreſt the Defendant and the Bail on the Bond in your own Name. 
| [See the 4 & 5 Ann. chap. 16.) This is call'd Bail to the Arreſt. 
An Offcer of the Court is always in Court, and muſt anſwer an 

Action elſe He will be Condemned. Thus it is of a Priſoner in the 

fame Court. = * | — 

There are but Four Ways by which a Defendant can appear, (via.) 
in proper Perſon, By Attorney, By Guardian, Prochein Amy or 
Next Friend. The firſt Two are the uſual Ways of Appearance; 
the other Two are Privileges given to Infants or Thoſe that are under 

Age. [See what Time, after the Return of the Proceſs, the Defendant 
| hath to cauſe his Appearance or Common Bail to be enter'd and filed, 

5 6 V. &. M. chap. 21.] 8 

The Manner of Appearing is by Bail. . 

i Bail, (Ballium, from Bail, a Guardian, Keeper or Gaoler) is a 
Freeing or Setting at Liberty One arreſted or impriſon'd upon an 
Action under Surety taken for his A ice at a certain Day and 
Place. m © 26 enverns ines 2 © of 

eee2 


4 Inft. 178. 


An Inflitute of the Book IV. 


* Inſt. 179. 
5 Rep. 70, 71. 


2 Lev. 204. 
1 Dan v. Abr. 


my Roll. Abr. 


Thoſe that bind themſelves for his Appearance; who are to anſwer 
the Party if They do not produce Him. 
Bail is either Common or Special. Common, becauſe any Sureties 
are taken of Courſe, as 7obn Doe and Richard Roe, and is nothing 
but a mere Form upon Appearance. Special, becauſe in Cauſes of 
Greater Weight, the Sureties muſt be Men of Special Subſtance and 
Eſtate, anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country. 
[See the 4 & 5 V. &. M. chap. 4. poſt.) When accepted, it is to be 
filed. It doth engage to fatisfy * the Condemnation and Cofts, or 
Render the Defendant to Priſon. The Bail upon a Writ of Error 
cannot render the Party in their Diſcharge, becauſe They are bound 
to pay the Money if Judgment is affirm'd. [See the 3 Fac. 1. chap. 8.] 
In the King's Bench when the Proccedings are by Bill, the Bail are 
not bound in a certain Sum to the Plaintiff ; but only undertake that 
the Defendant ſhall pay the Condemnation-Money, or Render His 
Body to Priſon. The Recognizance, being General, ſhall be reduced 
to a Certainty by the Judgment. But in the Common Pleas the Bail 
are bound to the Plaintiff in a certain Sum. This is Bail to the 
Action, If the Defendant is indebted to the Plaintiff to the Value 
of Ten Pounds, or upwards, He may be forc'd to put in Special 
Bail. But in Actions on the Caſe for Words, Account, Common Bat- 
teries, Treſpaſs and Ejetment, Covenant, unleſs to pay Money, for 
Breach of a Condition upon Penal Statutes, a By-Law, and upon 
Bonds with Collateral Conditions, Special Bail is not uſually Re- 
quired. Neither will Special Bail be Required againſt Heirs, Exe- 
cutors or Adminiſtrators, in any Action brought againſt Them for the 
Debt of tae Teſtitor or Inteſtate; unleſs where they have waſted the 
Goods of the Deceaſed, and the Action is grounded on a Devaſtavit. 
Neither They be forced to give Bail upon a Writ of Error. But in 
th- Courts of London, and in other inferior Courts, Heirs, Executors 
and Adminiſtrators muſt give Special Bail. Where the Huſband is ar- 
reſted for the Ad of his Wife, he is bound to appear for himſelf and 
his Wife, and to put in Special Bail if the Action requires it. If the 
Wife is only arreſted upon a Writ againſt the Huſband and Wife, ſhe 
ſhall be diſcharged by Siperſedeas upon entring Common Bail. 
Note, That tho' the Capias requires Special Bail by Claim of Debt 
or Damage to the Value of 10 l. or upwards, yet if the Defendant does 
make Affidavit (or Oath in Writing) That He does not Owe the 
Plaintiff 101. The Court upon Motion, or a Judge in His Cham- 
ber, will Order a Common Appearance to be accepted; unleſs the 
Plaintiff can ſnew Cauſe to the Contrary by Swearing that 10 J. is 
due, or (if his Debt is under 10 J.) That He is afraid of loſing it. 
| [See the 11 & 12 IV. 3. chap. 9. For Special Bail in Wales and the 
Counties Palatine, where the Cauſe of Action is 20 l. or upwards.] 
Special Bail is required in the Ming Bench, in all Cauſes of Re- 
moval by Habeas Corpus, Writ of Privilege, Certiorari, Gc. | See 
the 1 Danv. Abr. Tit. Bail. Privileged Perſons of the Court ſhall 
not regularly be forc'd to Special Bail. But if They bring Actions 
againſt another Perſon (who is not privileged) they ought to have 
Special Bail to their Actions, tho under 10 J. 
The Cognizors of Bail muſt Juſtify Themſelves in open Court, 
either by Oath made in Court of their Abilities, or Wy a I» 
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fore fuck Commiſioners 1 tak the faid Bal, or before One of the 
Judges of the Court. 

| _ * Pledges for the Plaintiff are now ſet down only as Matter of - , Ing. :5: 
Form. [See 4 & 5 Ann. chap. 16.] 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſball let out of Priſon all Per- 
— —— by them in any Perſonal Action, or on Indittment of Treſpaſs, 
Reaſonable Surety of ſufficient Perſons, &c. to keep their Days in 
= Place, as their 15 rit, Bill or Warrant ſhall require; except Perſon: 

in Ward by Condemnation, [See the 2 H. 5. chap. 2.] Execution, Ca- 

pias Utlagatum, or Excommunicatum, Surety of * Peace, or Commit- 
ted by Command of any Fuſtices, or Vagabonds refuſing to ſerve according 
to the Statute of Labourers. 

The Sheriff, N. 4 take no Bond A 75 ſuch Perſon arreſted, but 

for Appearance at the Day and Place, and to Themſelves only. Bond: 
otherwiſe taken, by Cir X of their Office, to be 2 and the Sheriff &c. 
to forfeit Treble Damages to the Part ty Grieved, and 40 |. to be Divided 
bet rei xt the King Proſecutor. 


4 —— c. could not let ſuch Perfons arreſted to Bail before this 


The Act extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, &c. or the Plaintiff for the Execution | 
upon a Fieri Facias. 

An Obligation with a Condition to fave the Sheriff harmleſs (who 
let One » Bail, who was not Bailable) is void by the Common 


| Law. {Sec This Act expounded, 10 Rep. 99, Oc. ] 
—_—_ out * the King's 


By the 13 Car. 2. chap. 2. None arreſted * 

Bench or Seen len in which Fra, Action is 
xpreſſed, and for which the Defendant is Aa 4 & i be 23 H. 6. 
x wing 10. ſhall be forced to enter into Bond with Sureties for Appearance 
in any Sum exceed; 40 |. which Bond after Appearance Att 
ſhall be Diſcharged. ba n 
This Act ſhalt not Extend to Writs of Cap. Utlagatum, Attachments 


pon Reſcous, Privilege or Contempt. 


This Act was the Occaſion of inſerting the Words Ac etiam Bille in 
Writs iſſuing out of the King's Bench to hold to ſpecial Bail. 


By the 4 & 5 W. & M. chap. 4. Two Judges of 
Comme Mic ant Bats Tuba the Chi Chief” 
NN fp rap yt LS IF 
the Seals of the (aid Courts, impower Perſons 444 than Common At- 
tornies and Solicitors) in every County to take Recognizances of Bail in 
Cauſes depending in their ſeveral Courts, 
The Juſtices and Barons pp og ac fob Rules for Juſtifying 
fach Bails as to them ſhall ſeem meet, by Affidavits before the Commiſ- 
Cures Juli * lled to appear in Perſon in the ſaid 


Courts to lee in London or Weſtminſter, 
or withm 


"| {IRR Kc. 


Kong's 2 
ice 


By 


- 
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By the 4 & 5 W. & M. chap. 18. The Shetiff upon « Capias Utlaga- 
tum may take Special Bail to appear by Attorney. 

By the 1 Ann. chap. 6. Where Perſons eſcape out of Priſon, and 
are Retaken and Bail d, The Bail ſball be Diſcharged on a Writ to the 
Sheriff, Commanding Him to keep the Priſoner in Diſcharge of the 
Bail. | 

By the 4 & 5 Ann. chap. 16. The Sheriff may Aſſign Bail Bonds to 
the Plaintiff, which hg may fue in His own ; Pann. [See the 21 Fac. 1. 
chap. 26. 4 & 5W. & I. chap. 4+ For Perſonating Bail, Oc. ] 


One that is Bail cannot be a Witneſs for the Defendant upon the 


Trial; But the Court upon a Motion will diſcharge the Bail upon 


* Terms of 
| the Law, v . 
Ball. 


4 Inſt. 179, 
180. 


H. P. C. 96. 


Of the De - 
claration. 

® x Init. 17. a. 
| 393: a. & b. 

Finch 357. 


p 2 Vent. 
259, Oc. 


calbd a Count in Real Actions, and a Declaration in Perſonal Aae, 


Giving other ſufficient Bail. 1 1 

" Mainpriſe (Mams-captio, a Taking into the Hand) ſignifies ta- 
king a Man into Friendly! Cuſtody, who might otherwiſe be commit- 
ted to Priſon, upon Security given for His Appearance at a Time and 
Place Aſſigned. He is ſuppoſed to go at large, and to be at his own 
Liberty, under no Poſſibility of being Confined by His No nora 
or Sureties, as in the Caſe of Bail. Mainpriſe is more large than Bail. 


For every Bail is Mainpriſe, but every Mainpriſe is not Bail. See 
Of Bail, chap. 5. poſt. | 


When the Patna and Defendant appear, then follows the De- 
claration. 


V. * The Declaration ( Narratio, the fame in Effect which the 
Civilians call a Libel) is a Setting forth in Writing the Demand or 
Complaint of the Demandant or Plaintiff againft the Tenant or De- 
fndan, who 1s ſuppoſed to have done 3 It is grounded 

pon the Writ in the Common Pleas, but upon the Bill in the King's 


Bench ? In the Common Pleas it is uſual to Declare in any Action 


a Lo ware Clauſum Fregit, as they do upon a Latitat in the King's 
— heſe Courts do differ ſometimes in the Forms of their De- 


clarations. What I call in General a Declaration, 1s more properly 


tho' theſe are ſometimes Confounded. 


The Declaration muſt fet forth the Plaintiff's * bann 5 


Names, the Nature of the Action, the Cauſe or Matter of Complaint, 


and the Manner of it, the Time and Place, and the Damage ſuſtain'd. 


For it is an Expoſition of the Writ with the Addition of Time and 
Place, Oc. It ought to be true, clear and certain, for the Court is 


not to take things in it by implication. But it is not neceſſar 
* are 


ſet forth Matters of Fact, as in Bills in Chancery, Oc. For 


to be Heard and Tried by a Jury. If a Declaration, &c. is Defective, 


it may be aided aunts Bay Statutes, They are call'd the Statutes 


7 ails _ aille, Thane fai'd. [See the 46 Ed. 1. chap. 21. 
a chap. ae 4 yr 15. 32 H. 8. chap. 30. 18 Eliz. 2 14. 
1 Eliz. 3 4 21 th 1. chap. 13. 16 & 17 Car. 2. chap. 8. 4 G 


5 Ann. chap. 16. 9 An. chap. 20. 5 Georg. 1. chap. 13. And fee 
i Danu. Abe. Tit. Amendment. * af 
in the Nature of 


An Audita Querela and a Scire Facias are 


— and do ſet forth at large the Caule of the Plaintiff's 


3 
2 
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By the 36 Ed. 3. chap. 15. All Pleas, which are pleaded in any "4 
the 's s, ” 
enced and a 


© 


jt 


41-8 
rr 
19 


| 


Lawyers, though they have no Countenance 

, Toftum, Gardimum, &c. There are then Four Sorts 
paſs under the Name of Latin, 1. Good Lann, allow'd b 
yers and Grammarians. 2. Falſe or Incongruous Latin, which ſhal 


- 
D 
: 


Plaintiff after the Return of the Writ hath Two Terms to 
; the Term in which the Writ was Returnable being Reckon- 
If he does not deliver to the Defendant's Attorney 


22 Anplins reprtere nm poteft. 8 Rep. 59. 


— 


An Inſtitute of the 


Book IV. 


*Finch 431. 


Regula Pla- 


cit. 62, 63. 
1 Inſt. 134. b. 


the 4 & 5 W. & M. chap. 21. Where the Defendant is Taken 
nk in Cuſtody upon n any of 1 Weſtmin- 


, or Impriſon'd for is, ant arance, *. — 3 
— If. the End of the next after ** 5 rit urnable, => 


ainſt the 48 II. 
. 2 De. 
claration the Priſoner ſhall 272 and plead, or otherwiſe the Plain- 
tiff ſhall haue Judgment. endant ram, and will not 
take the Declaration, The a 


9 
Nihil dicit, &c. and a Writ 5 — 
the Damages. | 


[See the 8 & 9 V. 3. chap. 27. Concerning the Delivery of a Co- 
py of a Declaration againſt a Priſoner in the Fleet. 4 & 5 Ann. chap. 


16, Concerning the Filing of Warrants by the Artorney of the Pint 
and Defendant. | 


4 4 


Note, That there muſt be * Continuance from Day to Da nll the 
End of the Suit. Day in legal Underſtanding is the Da | 
ance of the Parties or Continuance of the Soit. If the & Appear 


nothing, it is call'd a Diſcontinuance, (viz.) Of the Proceſs, and He 
muſt begin His Suit again. [See 1. Ed. 6. "a 9 Flix. * 2. 


4 & 5 W. & M. chap. 18. 1 Ann. chap. g.] 


Parties to the Suit or Action after the Declaration, 
or Fact is join d. But Here I take Them ber de Defendane Anſwer 


VI. Pleadings (Placita) largely taken are all ws 1 of the 


ue in Law 


to the Declaration of the Plaintiff, If a 
livered to the Defendant's Attor before the Eſſoin Day, He may be 
compelFd to plead that Term, or elſe Judgment may be enter'd againſt 
Him. By Courſe of the Court the Defendant is to anfwer the ſame 


of the Declaration 1s de- 


Term in which He appears, if it is an Jſuable Term, and the Writ 


be Returnable at the Beginning thereof. But uſually the Defendant hath 
Time to till the next Term. 
After the and before the Defendant can be forced to 
plead, There is often a Prayer of Her (of Demand to Hear) of a Deed 
pon which one is ſued. And then an Inparlance (from Parker To 
Spink) which wen Fariias Þ a Laeger Day given by the Court. And 
this Imparlance is either General or Special. Generel whith is in down 
in General Terms without any Special Cauſe. Pecial, with fuch 


like Clauſe inſerted (via.) Saving all Advantages againſt the Juriſ- 


diction of the Court, To the Writ and Declaration, Sc. [See Of De- 


4. | 
W is either Dilatory or a Plea to the 


Aion. 


Abatement for ſome Fault in the Writ, Decla 


1. Dilarory. either in Diſability or Abatement. In Diſabi 8 
dition of the Court, or to the Perſon of the Plat 

cannot commence any Suit by Reaſon that He is an 2 oy 
Outlaw'd, under a Premunire, under Attainder, Excommunicated. 


ration, Oc. for Diſability 
in the Perſon. A the Cauſe for a while till the Defects 
are remov'd. [Seethe 8 & 9 NV. 3. m_ Where the Plaintiff or 
— | 


* 


* Inſt. 


303. 


) 


or De- 


of the Court. 2. To the Perſon, Plaintiff 


Furiſdii 


fendant. 3. To the Declaration. 4. To the Writ. 5. To the Acti- 


By the 1 Ed. 6. chap. 7. Creations of Honour, depending Suit, ſhall not 
on, Oc. 


Abate Writ or Action. 
The Defendant muſt Obſerve this * Order in his Exceptions (vis. 


1. To the 


» x Inft. 


282. b. 283. a 
5 Rep. 119. 


372. a. 
352. a. 


* 2 


Eſtoppels, 
to a 


Stoppeth Him 


Eftoppels, and the Rules con- 


jon and Excuſe, He muſt Confeſs 


7 


In Treſpaſs, If the Fact was Commit- 1 Ind. 


4. G 


the Kinds 


y 4 7 


the Afton of the Plaintiff, it is a Per 
a Plea in Bar; becauſe it Barreth the 
1 Releaſe, The Statute of Linutations, * 


See 


ft. 25 


s own Act or 


EB 
111210 Fi 2114735 
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Finch, 387. © Confeſſion i alſo b 
fefles the Plaintiff's Action to be Good. | 

This is the ſtrict Signification of a Plea. But in a Large Senſe, 

when the Defendant has pleaded the Plaintiff pleads too, and An- 

ſwers the Defendant's Plea ; which ® altd © Replication, The 

ua 4 Replication mult not eee but muſt purſue 

Fick. Book ànd maintain the Cauſe of the Plainnff's Action. Otherwiſe it will 

4 % be a Departure in F to another Matter, and a Saying 

' Int. and Unſaying, which Rav ol not allow. A (Triph- 


en ca endants Anſwer to the of the Plaintiff 


i. 


"EE aa (ui) Tra- 
verſes, Averments, Proteſtando c, Uncore Priſt, Que eff Exkm Oc. 
lour, _ 10 Rep. 90, Gr. arture, Oc. which ſome Think to be 
full of * Bur fee the 4 & 5 4m. chaps 16. 
5 Georg. 1. chap. 13. | 
To Troverſe ( Traverſer Transfigere, To Strike through) ſomething 
particularly charged in the Declaration or Pleadings, is no more than 
particularly to Deny it to be true in theſe Words (viz. — 
Without That, &c. It may be of the Matter or Manner 
Tear, or Place. A Traverſe is Good, when it Traverſes that Part 
of it which ſtrikes through, or makes an End of the Cauſe, when the 
Point is determined by the Jury. [See 4 & 5 Ann. chap. 16. F. 2.] 
Every Plea ought to be Triable, otherwiſe the Cauſe will never be at an 
End. 


* x Inf. All Pleas in the Affirmative ought to be * Auen with Hoc Paratus 
303. 4. eft Veriſicare; but a Negative cannot be Averr'd, becauſe it cannot be 
Rs | Proved. ['See the 4 & 5 Ann. chap. 16], This Affirmative is what 
is call'd an Averment, and is General as beforementioned, with Hoc Pa- 
ratus, Ofc. Particular, as where the Life of e 
or the Age of a perſon, — Averr'd. [For woos 
ang and Avoiding, Uncore Pri ne eſt Eadem See Regula 
RES Bobun's Inflitutio Legalis, & c. 12 the Books of e 
Of which there are great Variety. 
+ uw s Every Plea muſt be Direct, and not by Way of Argument or Re- 
* hearſal; A double Plea will be Difallow'd. [Bur See 4 & 5 mm. 
chap. 16. Whereby any Defendant or Tenant, or Plaintiff in in, 
in any Cue of find, With Lime, may plead 1 veral 
Mater 5 Needs o See alſo Of Replevm, ſupra.) 
* The Pleadi Every — Gre On 
ſelf. For Every Oi is Preſum'd to make the Beſt His Own 
Cauſe. 
„ Rep. 9, When One s Authorized to do any Thing | ve Commen Lev. 
r Lait. 233.4. hy Grant, Commiſſion, Act of Parliament, ought to 
purſue 225 —— Effect r And Re- 


gularly 


2 - — 


— 


* Ambiguuns Placituns Intergretari Debet Cura Proferentem. 1 Inſt. 303. b. 
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gularly when One doth any Thing by Force of a Warrant or Autho- 
rity, He muſt plead it. But Generally in late Statutes there 1s a Clauſe 
to empower One, that is ſued for Executing an Authority given in 
Them, To plead Nor Guilty, and to give the ſpecial Matter in Evi- 
dence. | See 1 4 Of Mues. i 
Whenever One cannot have the Advantage of the Special Mat- 
ter by Way of Pleading, * He ſhall take Advantage of it in the „Koll. 


Evidence. - 5 — 
The Pleadings which amount to the * General Iſſue are not to be fl. 282. 2 
Allow'd, but the General Iſſue is to be Enter d. | 1 


(See, Where a Defendant will not Plead, Of Julgnent by Default. 
infra. And the 4 Georg. 1. chap. 11. For Tranſportation of Unlawful 
Exporters of Wool that Refuſe, while in the Priſon for Want of Bail, 
to plead to the Declaration, &.] 


VII. When the Parties Plea, Replication, Rejoynder, &. are Of ues 
come to Something affitmed by One, and demed by the Other, They 
are at Hue. 
| fue (F rom Iuer, Emanare, To Flow, Exitus) IS a Single, '1 Inf, 
Certain and Material Point Iſſuing out of the Allegations and Pleas i. 5. 
of the Plaintiff and Defendant, Conſiſting Regularly of an Affirmative Finch, Book 
and Negative, to be Tried by Twelve Men. Upon a Writ of Right! 35: | 
It is call'd the m Miſe (from Mito) becauſe the whole Cauſe is t * » Inf. 
—= that Point. Miſe is alſo taken for Expences, as Miſe G. Ph, ooh 
Cuſtagia. | Co See 
Iſſue has ſeveral Significations in Law. Sometimes it is taken for 
the Children begotten between a Man and his Wife ; Sometimes for 
Amerciaments and Fines; and Sometimes for Profits of Lands and 
Tenements. But here it is taken for the Point of the Cauſe depend- 
ing in Suit, whereupon the Parties Joyn, and put their Cauſe to Trial; 
which 1s Properly a Traverſe. : £7 
Iſſues in this laſt Senſe are of Two Kinds, (vig.) Upon Matter of 
Law or upon Matter of Fact. 35 
1. An Iſſue joyn d upon Matter of * Law is to be Determin'd by * Finch. Bob 
the Judges; and This is calld a Demurrer. A Demwrer (from 33 
Demorari, To Abide) is an abiding in Point of Law, and a Refer- N 
ring to the Judgment of the Court, whether the Declaration or Plea 1 Rep. 95. 
of the Adverſe Party is ſufficient in Law to be maintain d. When the * . 04. 
Demurrer is joyn'd, The Cafe is made a Conſilium, and is to be ar- 
gued by Council on beth Sides; and then the Judges give Judgment; 
taking it for Granted, that he that Demurreth in Law confeileth all 
Matters of Fact that are well and ſufficiently Pleaded ; but not other- 
_ wife. If the Judges are Equally Divided, &c. The Cauſe may be 
Adjourn'd into the Exchequer Chamber, to be argued by the Judges. 
[See 14 Ed. 3. Stat. 1. chap. J. | 
A Demurrer is either General or Special. General, which ſhews 
no Cauſe. Special, which ſheweth the Cauſe of a Demurrer, and 
does particularly Specify it. [See the 27 Elzz. chap. 5. 4 & 5 Ann. 
chap. 16.] In which laſt Statute the Judges are not to regard any 
Ffff 2 Defect, 


— — — 


« O#91ct and Res certa deducatur in Exitum at Julicium. 5 Rep. 35, 38, 61. 


_— 
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—— nanny meyer 


| Judges of the Court. [See Of Jud 


® 1 Inſt, 
126. a. 


An Inflitute of the Book IV. 
ba except leck as ave ſpecially for down for Coules of De- 
murrer. | 


IF the Point is Difficult to be Decided, It is Publickly, argued by the 
a 


. „ 


2. An Iſſue of Fact, (i. e.) Whether the Fact is True or Falſe is 
either Touching a Matter of Record upon Pleading Na tiel Record, 
or no ſuch Record; or touching a Matter in Pais or Fa# out of 
Court, as whether ſuch a Deed was ſealed and delivered by the De- 
fendant ; whether he promiſed Payment, &. If a Plea is ſufficient 
in Law, and the Matter of Fact thought to be Falſe, Iſſue is taken 
thereupon and Tried by a Jury. g 

The King may waive a Demurrer, and Take Iſſue at His 
Pleaſure. 5 

Iſſues of Fact too are o General or Special. General, when it is left 
to the Jury whether the Defendant hath done any ſuch Thing as the 


Plaintiff layeth to his Charge, as when he pleads Nor Guilty to a 


t Inſt. 
1 


1 Inſt. 
126. a. 


Finch, 398. 


Ot Trial. 
1 Inſt. 124. 
b. 125. a. 


Finch, ch. 36. 


9 lep. 30, 


31. 
2 Roll. Abr. 
572, 5737 


578. 
r Roll. Abr. 


v ognizance 
or Statute acknowledged during Minority. Here the Infant ma be 


gene 


Treſpaſs, Gr. Special, When ſome Special Matter, or Some Materia! 
Point Alledged by the Defendant in his Defence, is to be tried by 
the Jury; as in Aſſault and Battery, where the Defendant Pleads that 
the Plaintiff ſtruck firſt, Oc. : Sb 
There may be an liſue to Part and a Demurrer to Part. See Of a 


Demurrer to Evidence, infra. | 


In many Inſtances, by Virtue of ſeveral Acts of Parliament, One 
may plead the General Nue, and Give the Special Matter in Evi- 
dence for Excuſe or Juſtification; It is to be wiſh'd, that it was ſo in 

more Caſes. ? For theſe Acts are made for avoiding Prolixity and 


Captiouſneſs of Pleading, which is chargeable and Dangerous. Upon 


the General Iſſue The Defendant in ſuch Cafes may Gixe any 
Thing in Evidence, which proves the Plaintiff hath no Cauſe of 
Action. [See the 23 H. 8. chap. 5. 1 Fac. I. chap. 15. 7 Fac. 1. 
chap. 5. 7 Fac. 1. chap. 20. 21 Fac. 1. chap. 12, Oc. See alſo of E- 
* , 5 3 
4 If the Tender of the Iſſue comes on the Part of the Plaintiff, 
The Form is Et hoc petit Quod Inquiratur Per Recordum, or Per Pa- 
triam. If on the Part of tne Defendant, He ſays, Er de hoc Ponit ſe 
Recordum, or ſuper Patriam. 8 0 
[See again the 4 & 5 Am. chap. 16. For Coſts on Demurrer.] 


VIII. Trial is an Examination of the Truth of the Point in Iſſue, 
or of the Queſtion betwixt the Parties, whereupon Judgment may be 
Given. The Trial of the Truth of the Fa& 1s according to the Na- 
ture of the Iſſue. As, - Sf 

1. Trial By * Inſpeion, upon a Writ of Error to Reverſe a Fine 
levied by an Infant; or in Auditd Quereld to Avoid a Recogni 


View'd and Examin'd by the Court. there Ought 

Concurrent Proof; for the Court may be deceiv'd if They 

upon View of the Party. Alſo Maybem ſhall be under the 

of the Court to Encreaſe the Damage if the Court Thinks fit. 
3 


a — — 1 wy — 


— 
7 
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2. Trial by bes as where Mae is in Dower whether the 2 Bee: 30 


Huſband is Living or No. Here Two Witneſſes at leaſt are requiſite, lag. 5. b. 
becauſe this Trial is by Witneſſes, not by a Jury. See Ae 3 Fuck, 6518. 


Ed. 6. chap. I3, F. I 4. ; + Rell Ade. 
3. Trial by * Certificate of the Marſbal of the King's Hoſt, in Times Lak. 2. 


Of War out of the Realm, whether the Party is in the King's Service 26:. a. 

or no; Of the Chief Officer of the Place out of the Realm in Time of 2 5. 
Peace; as if it be alledged in Avoidance of Outlawry That the De- 2 Roll. Abr. 
fendant was in Priſon at Bowrdeaux in France, It ſhall be Tried by _ ./ 
the Certificate of the Mayor of Bourdeaux. But it is ſaid, That this 53, 535, 
muſt be underſtood when the ſaid Town was Part of the King's Do- 586, Ge. 
minions. For Matters within the Realm by the Certificate Of the 

Lord Mayor and Aldermen of London by the Mouth of the Recorder 

of a Cuſtom of London, unleſs the Lord Mayor and Aldermen are 
intereſted in the Action; Of the Sheriffs of London, whether one hath 

the Privilege of a Citizen, or is a Foreigner; Of the Judges Con- 

cerning Records in their Cuſtody, when Iifue is joyn'd upon Nu tie! 

| Record, or whether there is ſuch a Record or no; By Certificate of 

the Sheriff, whether He made ſuch a Return or no; the Ordinary in 

Caufes Eccleſiaſtical, as of Loyalty or Lawfulneſs of Marriage, Gene- 

ral Baſtardy, Excommunication, Plenarty by Inſtitution into a Church, 
Ability of the Parſon, &c. If a Defendant claims His Privilege as a 
Scholar, Oc. of the Univerſity, The Claim is by the Certificate of 
the Chancellor or Vice-Chancellor. But not if the Parties are at Iſſue, 
whether the Defendant is of ſuch a College, G. = 

4. Trial By * Wager of Law, or the Defendant's Oath, upon * « Ins. 
c Simple Contract, De- 794 . 
tinue, _— | | 2 - RL. 
J Wage Law (Vadiare Legem) is to take an Oath at the Bar, 4 Rep. 3. 
That he oweth not the Debt Demanded of him upon a Simple „75 
— os any Thar ont Sc. But he ought to bring with him . 
Eleven of his Neighbours, or ſo many Perſons as the Court ſhall Fina, Book 
Order, That will avow upon their Gaths, That they Believe He 
 fayeth the Truth. But this may be Diſpenſed with at the Diſcretion 
of the Court. [See Exod. xxit. v. 10, 11.] 

But Actions on the Caſe are brought for Debts upon Simple Con- 
tracts; and Trover and Converſion for Detinue, &'c. where the De- 
fendant cannot Wage his Law; Upon which Account Wager of Law 
is much out of Uſe. It may be ſtill in Actions of Debt upon a By- 
Law or an Amerciament in a Court-Baron, unleſs the Lord does 
ſcribe to Determine Pleas by a Jury. No Wager of Law ſhall be 
againſt the King. And In Every Quo minus brought by the King 
Debtor in the Exchequer againſt one Indebted on a Single ContraQ, 


5- Trial of Matters of * Law is by the Fudges upon Demurrers, * g Rep. z0. 


n 
Finch 227. 
— — | — — | — — 3Inſ.:g, 
1 | 137, 230» 
* Ex Fatlo Jus Oritur, 2 Inft. 226. b. 2 Inf 49. 3 Iſt 9. 


Ad Qual ian Juris Nen Reſpondent Furatores, ſed Fudices. 1 Int. 125. 4 & b 
226, 2. 9 Rep. 24. | | 
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—_—_ 


I Init. 
117. b. 


9 Rep. 31. 
2 Roll. Abr. 


574, 5755 
6. 


Lin. 368. 
r Inſt, 228, a. 


Special Verdicts and Exceptions to Evidence. Alſo upon the Cuſtoms 
and 1 of Every Court. 
If a judge is Doubtful or Miſtaken in Matter of Law, A Stander- by 

(as Amicus Curia) may be allow'd to inform the Court. 

6. Trial of ne n be by the Record it ſelf. The 
Proceedings of Courts Not of Record, fhall be Fried by a Jury. 

7. Trial by Twelve Men, or By“ „is the Common Method, 
and of Daily ice. [See Of Trial E y Peers, chap. 5+ poſe] Mat- 
reer Them; tho' if They 
take upon Themſelves the Knowledge of & Law, and give a Gs. 
neral Verdict, It is Good. But to Find the Special Matter is the 
ſafeſt Way. 

In this way of Trial by Jury, Let t us Conſider the Proceſs to 
Bring in the Jury, Challenges of the Jury, The Evidence to be given 
to the Jury, The Verdict. 


1. The Proceſs to Bring in the Jury in the Common Pleas is By 


Vienire facias and Habeas ra ator. A Diſtringas urat 
goes out of the King's Bench to the ſame Intent. Upon this Writ of 


Venire The Sheriff ſhall return a Jury in a Panel, or little Piece of 


Parchment, annexed to the Writ ; on which Account the Jury is faid 
to be ImpaneP'd;, and then ſhall 90 to the Writ of Habeas Corpora to 
bring in the Jury. [See the Catalogue of Writs, ſupra, For Venire 
Facias, Habeas Corpora, and Diſtringas Furatores, and the 13 Car. 2. 


Ker. 2. chap. 2. 7 & 8W. 3. chap. 32. 


or Places in Queſtion. [See I 


By the 4 & 5 Ann. chap. 16. A Virtue Serial Writs of Di- 
ſtringas or Habeas Corpora Six * I and the Houſes, fra 
158. - 


Nou the Plaintiff's Ancorney ought to Give the Defendant's Attorney 


ſufficient Notice of Trial. 


When the Jury appear upon the Proceſs, If the Defendant does 
not appear, The Plaintiff may Pray that the Enqueſt may be taken 
by Default, and his Petition wil! be Granted, whether the Defen- 
dant afterwards appears or not. But if the Plaintiff makes Default, 
He ſhall be Nonfuited, and the Defendant ſhall have Coſts. | See the 


76 8 V. z. chap. 22. and For the Writ of Proviſo the Catalogue of 


Writs, fupra, v. Proviſo.] 

2. The © Fury (Furata, From 
d. Twelve Men (Liberos & Legales, Fele ge and not 
ne ee udges upon Evidence in Mat- 
8 The Words Afſe, Enqueft and Hr, are ſometimes 
taken for 2 Jury. 

4 Aliens, Men Attainted for any Crime, 


are, To Swear ) fignifieth 


ns > fs on 


Juries. Clergymen, Infans under Founcen Years of Age and Per- 
11 2 are Exempted. | See Meſtm. 2. chap. 38. 
Perſons Seventy Years old. 6 V. 3. chap. 4. SY 
| 7 
2 


— 


* 


—— Judice, ſed Juratores. x lat. 325, 3. 4b. 
326, a. 9 Rep. 24 
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& 8W. For the County of and for the Inhabitan 
eee, K. K. 32. For he Couney ——— 
rits, ant 
Nahe Par Madktctow Lingus, (6. a.) Held of the 
124 where One of the Parties is an Alien. ¶ See 2 


13. 28. 1 & 2 Pb. & M. cb 
e 1 9 


he 21. 5% 6. * both Parties are Aliens, The all 
2 if Fury ſb 


Sometimes a . Granted, (vix.) That the Sheriff thould 
attend the Prothonotary -with his Book of Freeholders, that The Pro- 


thonotary, bs the Preſince of the Attornies on both Sides, may take 
out Forty-cight, from which each Party might ſtrike out Twelve, and 
then the Sheriff may Impanel the Reft. 
[See the 7 & 8 V. 3. chap. 32. For the Conſtable's Duty to Return 
to the Qyarter-Seflions a Lift of all thoſe that are qualified to ſerve on 
Juries, Ge. Sce alſo the 8 & 9 V. 3. chap. 10. 
Tales Men (Tales De antibus ) are to ſupply 
ury-Men of the Principal Panel, who 
ry and did not appear; or at their Appearance were A 
ed by either Party as not indifferent. In which Caſe The Judge, upon Finch 4:4 
Motion of the Plaintiff or Defendant, Grants a Supply to be made by 85. bfr. 
the Sheriff, ec. of one or More preſent in the Court to make a Full Jury 
hich He could not do by the Common Law. [See the 35 H b. 
5 Ph. & M. chap. 7. 5 Eliz. chap. 25. 14 Eliz. chap. 9. 
» M. chap. 24. and eſpecially 1 = gg chap. 32.] 
Decem T ales, as when a not appear ata 
Bar, there bes our «Wit ith Sheri rat Decem 


> Thane may; be pant, IF, A 5 Cal ( Calumia 1 Lot. 
„ Fegrd Wend in this Caſe in Legal Senſe, as a LJ. JS RY 
an Exception againſt Them that are Return'd to be Jurors. This Terms of the 
Challenge is Twofold (viz.) To the 222 to the Poll. 20 


1. A Challenge to the Array Jurors Names are Arraied — 


and Rank d One under another) is to the Array of the Principal Kundi Ab 
Panel, or to the Array of the Tales. A Challenge to the Array of the 636, 637, 


Princi 


. ee 


*— 


Js 


* 3 Inft. 27. 
. C. 260. 


or Default of the Sheriff, 
Return'd. — the Sheriff may 
— to the Plaintiff or Defen- 
is return'd at . 
* ault not returning a 
x. His Defoe may be by nat Rae 
by the Bailiff of a Franchiſe, and the She- 
1 2268 Honey tu of Tri, Two of 
TNT in bs to the Judgment riers, Two 
that are Impanel'd being appointed ppointed by the Court for that P 
t Plaintiff or Defendant is Tenant to the Sheriff, = if hs ths: 


on hat the Daughter of the Party, Gr. This Excep- 
tion to the Far our may be left to ſuch a Trial and the whole Ar- 
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Er 


: 


ee 

is may be Peremptory, Principal, 

158. a. os Fave, For Default of Hundredors. pat, 

mare . 
avou 


Di a 
ES HIER of Maw, as becauſe He is 
—— in Reſpeft of ſome Dee, or Default ; as of 
in Or as 
pet ene Mi hr 1 fe ce * Minor, or of 
ate, For | 


By the 4 & 5 W. & M. chap. 24. and the 7 & 8 W. 3. 

1 bt to be 10 l. [ors ring Ag — og 
I yr 
1 


chap. 


chap. 3. 8 H. 6. chap. 29. 18.8. 
chap. 3. 23 H. 8. ag 4 35 H. 8. chap. 6. 27 Eliz. chap. 6. See 
alſo the 76. 8 W 3. chap. 32. 3 Ann. * 18. 3 
For the County of Tork. ] 


1 Cro. 413. Theſe Statutes ſpeak only of Jurors Eſtates betwixt i Party and Party 1 
which extend not to the King where He is Party. But here the Juror 

to have ſome Freehold as at Common Law. 
; Propter Affetium, working a Pri 
vour. 55 incipal, when there is or 

b If a Body Palacck or 17 
the Body, If the Juror oof Babel wing of 
© cipal Challenge. So if one of the Parties is of 
nity to a Juror; If a Juror hath given a V 
Cauſe, Matter, or Title, tho' betwixt 
a Juror, and Gives Him any Thing for His Verditt; If 

3 


„* R R 0 . 


[See the 2 H. 5. Stat. 2. 


—_— , * . * 


* Minor Jurare non foteff, 1 Inſt. 172. b. 


A a — — : 7 — — a — 
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Return doth eat and drink 6 Us of ahi 3 
r be is Di — 


=: 


* Theſe are all Prinejpol Challenges W 
ties to the Record. In this and all other Cafes he that . 
muſt ſhew the Record If He will have it take Place as a Principal Chal- " 


z Otherwiſe he muſt conclude to the Favour ; — 


The Time to Challenge a Juror is before He is Sworn ; Olbervile 
if the Cauſe of Challenge ariſes after He is Sworn. = 
The Juror Himſfelt may be Examia'd upon a ® Foie Dive (To f We 4” (4 
the Truth) upon has Outh, A 54 TOO? 
the Chal not to his Diſcre- 
Eo habe whe” ury ImpaneP4 upon a Writ of | 
iry. [See 4. 

3 poſt] 
opened by Law, and muſt be 


Pads (Eun) en wal fr as Po ane Terms of 
Writings or Witneſſes. —2 


4 
This I Inſt. 28 3. 2. 


"I — Pra 


An Inſtitute of the 


Trials per 
Pais 177, 
178, 232, 
233. 


| 7 1 31. 
2 Roll. Abr. Evidence, being Sworn to be b 


$74 575, ſhall be intended in ſureſt 
10 Rep. 92, cord under the Great Seal, or under the 


ws 5 1 
, S ie d Fake for A 


Trials per A Fine or Common may be given i 
>" not under the Great Seal, or Seal of the Court, . 

| the Roll of the The Part Indented is the uſual Evidence 
there is ſuch a Fine. 


Chirograph or Indenture will 
An Inrollment 


Ch 4 Laws of England. 


ed to be the Deeds of the Parties before a Maſter in Chancery, if in- 

Chancery; or before Judge of the Court where it is in- 
pts too are made by Officers of Truſt. But the 
which needs no Inrollment, or * where the * Trial per 
by it, is only Evidence to ſome Purpoſes, and b '9+ 
1 a Jury by Circumſtances, That there G5 00s. os 


the 10 Ann. chap. 18. IF an Indent ure of Bargain and Sale is 

. of the Inrollment, examin'd and fignd by the Proper 
Officer, and proved upon Oath to be a true Copy, is as good Evidence as 
be dg yy tp: ww and Sale. | See the 5 Flix. chap. 26. 
8. 6 Ann. chap. 35. 7 Ann. chap. 20. and Of Bargain 
2. chap. 3. and the 7 & 8IV. 3. chap. 7. where in a 
micular Caſe rhe Book of the Clerk of the Crown, or a thereof, 


pa 
may be given in Evidence, 12 Ann. Sell. 2. chap. 14. where Examina- 
tions of Popiſh Patrons, &c. 1 Georg. 1. chap. 10. where Entries of 
Augmentations, @c. or Copies are — 


| of a Conviction upon an Indifment of Trefpaks, Oc. is not Terms of 
_ ſufficient Evidence by it ſelf in an Action of Treſpaſs, &c. but — 1 
with other Evidence it may. An Expreſs Confeſſion upon an Indict- Trials per 
ment is full Evidence; not an Implied Confeſſion; where the Defen- * 

dant ſubmits to a Fine rather than contend with the King. 
i Pary has bee pr pro has been rejected in Evidence, and 
of cya was done in the Inferior Court. 


Na, Net of 3 
Antient Deed proves it ſelf where Poſſeſſion "OY gone ac- 112 
has no Scal on it, of tho' the Execution of it — wor” 
Later Deeds mutt be prov'd Witneſſes, Pais 166, 
yet the Deed may be given in Evidence. 2 232 
Say ay iting muſt be proved. A Deed 

For the 1 * Deed mig ht be In- : Ing. 225, 
in Law, or not Seal'd or Delirer d. a. &. 


, as where the Deed — burnt, &c. the Trike Er 


0 


cretion allow it to be prov'd by Witneſſes, A Pris 233. 
Copy of Aev's, when the Defender has the Deed, | 
and will not an Celine) Deed is tn Bemg, or may be 
had, The © ( 9 in Evidence; otherwiſe 1 Lev. 23. 


f 


a Copy of a Counterpart ag per 
admitted. The © Recital 
 ſhewing the Deed it ſelf; 35:-b. 

a Deed in Being, an] tht, og 
ion of 
Recor | 
are Enter'd, and ſuch Pa- Trial per 
Great Seal, or other Seal Pi 231 
2 in 


88.8 


. 


r 
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* Ex Diaturnitate Temporis Omnia pra ſumuntur ſolemniter Acta. 1 Ind. 6. b. 2 laſt. 362. 


— — — — 


596 | # An Inſtitute of the 


| 


1 


— 

T 
= an 
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: 


ng Rep 31. ® Domeſday brought into 15 prove 
Hob. 188. de Antient Demeſne. An Almanack has been allow d ſufficient Evidenc 
i Raym, 84. to prove a Day to be Sunday. * An Almanack, wherein a Father had 
writ the Day of the Birth of His Son, was allow'd as good Evidence 
to prove the Non-Age of His Son. | 


Courts, Courts-Baron, &c. 
They cannot be proved | 
neſſes; and then the Rol 


; 


: 
TESTS 
Te 


Others if the 
Anſwer. A 1 im © 

An Afﬀdavi in Chancery 

as Evidence, tho id ; unleſs One 

can make Oath that fuch an Afi Preſence : It 

may be allow'd as a Note or Letter. Afidavits may be read in 
1 [See 5 Georg. 1. chap. 24. 

s. Depoſtions in de Halte n in Evi- 
2 Nfl. abr. dence; but a Sentence may in a Cauſe of T. the Sen- 
679. tence may be alledg'd Summarily. [See the 2 as 
Far g, to Evidence of Augmentations to ſmall Vicarages 2 
2112. | 0 


TY 


the 
thall 


not a Copy of it, or the Probate, or 
ATI ANA 
et 1 Il is in oceedings 2 
| there will be admitted in Evidence. % An Account of an Executor or + Trials 
Eccleſiaſtical Court have been Admitted to prove the Grant of an Ad- 
niſtration. In a Quare Inpedit a i i 

ter d in the Court of Faculties, was 
a Chaplain, but was not allow d. 


By the 7 &. 8 V 3. chap. 7. If any Perſon ſhall make @ Falſe or Don- 
ble Return of a Member of Parliament, He ſhall forfeit 300 I. to be Di- 
vided bet toit the King, the Poor of the Place, and the Informer, and 
the Party proſecuting may give in Evidence the Book of the Clerk of the = 

9 mg 
Crown, or 4 Copy thereof. 0 


3 3 
5 Witneſſes cannot Teſtify a Negative but only an Affi 
Witneſſes muſt ſwear to ſpeak the Truth, and nothing 

Truth, of what they have Heard or Seen, not what They 

Remember, or to the Beſt of their Remembrance. 

To a Jury One Witneſs is ſufficient. But if 


f 


a Witneſs is 


Credit, | See 5 Eliz. c 
apon the Statute of 

of the 1 H. 5. chap. 3.) or 
on the Statute of the 9 Am. 


* | 174d in is Couſs. 4 | 
2 Fart dr L , L N. 1 
7 1 Pari Numero, Dignioribus eff OGedendum. Ibid. 


In Inſtitute of ih Book IV. 


* An Infidel, (not 4 for he Bald ts Bois an the Old Tefta- 
= mory, or not of Diſcretion, A Party inte- 
1 Inſt. 6. b. reſted in the Surt, A* Wie For or againſt her Huſband, & econtra, 


244- 
Hutt. 116. 
Raym. t. 


not to * Heard as Witneſſes. 
»:In 6 b. 1 Kinſmen, tho' never fo near, Tenants, Servants, Maſters, Coun- 
2 Roll. Abr. ſellors, Attornies, One of the Jury upon T rial, One that is Bail to the 
= 8 Arreſt, not to the Action, | See Of Bail, ſupra.) and all Others that are 
"7 Infamous, or Want Underſtanding, or not Parties in Intereſt, may 
be Witneſſes. A Legatee may be admitted to prove a Will, if his Le- 
gacy is but ſmall; or if he hath received His Legacy or Releaſed it. 
Kinſmen, Servants, &c. may be Sworn; but their Credit ſhall be left 
to the Jury. ¶ See the 7 &. 8 V. 3. chap. 34. 1 Georg. 1. cap. 6. Con- 
cCeerning the Solemn Affirmation of Quakers. | 
*3Lev. 1522 A Witneſs, laying a < Wager, That the Party for whom He is to 
8 be a Witneſs will Carry the Cauſe, ſhall not make him incapable to 
be a Witneſs. For then by ſuch Art no unwilling Wirneſs could be 
made uſe of. 
* Roll. Abr. © In An Action Againſt the Hundred upon the Statute of Vine befer, 
i 1 * the Party Robb'd may be a Witneſs for Himſelf. If a Maſter De- 
„. livereth Money to His Servant, and his Servant is Robb'd, he may 
de ed bh prove the Delivery of the Money to His Ser- 
vant, tho the Maſter is Plaintiff in the Action. (On.) For he 
might have had Other Witneiſes to prove the Delivery. A Leſſor 
that lives out of the Hundred may be a Witneſs for the Hun- 
dred ; for His Tenant of the Land pays the Contribution to the Lofs 
by Robbery, if a Tax is levied. Hundredors, tho they have no 
Lands, and pay no Taxes, cannot be Witneſſes for the Hundred; 
becauſe when the Money recovered againſt the Hundred comes to de 
levied, they may be worth ſomething; and becauſe they are compel- 
lable to Watch and Ward. Sojourners, Servants, and thoſe that receive 
Alms, may be Witneſſes. 
2 Lev. 231, a Members of Corporations ſhall be Admitted Or Refuſed to Give 
235, 241. Evidence in Actions brought by Corporations, as their Intereſt is either 
Small or Great, whereby It may be preſumed whether they will be 
partial, or not. But to avoid ſuch Debates, It is the beſt way to Diſ- 
_ franchiſe Them. [See the 3 G. 4 IV. & M. chap. 11. 1 Ann. chap. 18. 
and Book 1. chap. 7. 
Overſeers of the Poor, and of 4 
An Iiformer may be a Witneſs, t He is 2 have part of the For- 
feiture, (i. e.) where Other Witneſs cannot conveniently be Had. 
*rVentr.197. * A Counſcllor, Attorne ney, Solicitor, ought not to be examin'd 4 
ainft their Clients, becauſe they are "bind to keep Their Secrets. 
t of Their own Knowledge before Retainer, They may be exa- 
min'd as Witneſſes, if ſerv'd with a Subporna. 
*2 Roll. Abr. The s King cannot be a Witnefs under his Signet Manual. 
_ Pie Things done in a f Foreign Country Go beyond given in Evidence to 2 
* Rep. ). Jury. And upon Trial of Things done beyond Sea, The Teſtimony 
2 Roll. Rep. of a Publick Notary 22 — Good 
4 542. 3 | To 


the — of Churchwardens, 1 


————. 
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To Prove the pe of the Pur nennen dne eite 
if there is no of a Dea berwixe the Pant and Defendant, 


Howerer e Kate maſt we be dien a to Part * r 
it be ſworn, That the Defendant confeſſed the Debt, but ſaid at te 
ame Time that He hath pi in, The whot bros muſt be ken lo 
get 

If a Witnefs 1s not able to Travel, A Judge may excuſe His Non- 
appearance, and Certify His Examination. Where a Witneſs can- 
act he proline ar the Trink, by the Cantina of the Flinif and Do- 
fendant, or by Rule of Court, He may be Examin'd upon Interroga- 
tories at a Judge's Chamber. 


* Outlawry in a Perſonal Aion is no Exception againſt a Witneſs , * * 1 Inft. 6. b. 
though it is againſt a Juror. 


By the 5 Eliz. chap. 9. If One ſerv d with Proceſs Subpœna out of 
.@ Court of Record to Teſtify as a Witneſs (being Tender d ient 
Charges, and Having no Reaſonable Let ) ſhall make Defend: He ſhall 
Forfeit to the Party Griev'd 101. and bis Damages. [ Sec 3 Cro. 276, zo 


388, 522, 540.1 
| © _- &c. muſt be in the 


By ihe 29 Car. 2. chap. 3. A Deviſe 
Preſence of Three ſubſcribing Witneſſes at 
In Criminal Cauſes if a Witneſs refuſes to appear upon a Sb 
pana, The Court may put off the Trial and Grant an Attachment 
e for his Contempt. [See the 7 V. 3. chap. 3. 1 Am. 


= what Evidence by Writings or Witneſſes ma wp be Admitted 
upon General or 8 


Special Iſſues, 2 Roll. Abr. 676 to 687. Trials per 
Pais, chap. 11. Nelſon's Law of Evidence per Tot. 

In many Cafes by Statutes Special Evidence may be given upon the Ge- 
neral Iſſue, as before obſerved. [See Of us ante, and Of Evidence 
and Witneſſes, chap. 5. poſt. 

Many Times Juries are Induc'd with other Matter by 1 Prefump- le. 6. b. 
_ whereof there are Three Sorts (vic. ) Violent, Probable = 
Lig | 


n Violent is often full Proof ; x5 if one is run through the Body with 5 
| | v'd a. | 


Poſſeſſion is a Violent 
=y receive — 4 | 


— — _ 
lt. 


— An Inflitute of the Book W. 


ä 


* 1 Inſt. 6. b. un Probable Preſumption proves but Little; and Lale * 
not at all. 
In General, The Court ought not to Judge —— upon bare 
* ; Inſt. 232. Preſumption in Caſe of Life and Death. 
„ 1afl.232.b. A Wrong ſhall never be Preſum' d. | 
No Preſumptions ſhall be admitted againſt the Preſumptions of 
* 1 Inſt. 373. 4 Law in many Caſes; though the General Rule is otherwiſe. 
" Res Move, That Evidence is never * Pleaded ; but the Matter of Fact 
only; which if it be Denied, the Evidence ſhall be given to the 
Jury, not to the Court, | 
ep. 10 There may be a Demurrer to Evidence, As if the Plaintiff 
' init. 72-4 ſhews in Evidence any Records, Deeds or Writings, or any Sentence 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth 
ariſe, and the Defendant offereth to Demur in Law upon it, the Plain- 
tiff mult Joyn in Demurrer, or waive his Evidence. So if the Plain- 
tiff produces Mitneſſes to prove a Fact, upon which a Matter of Law 
Ariſes, if the Defendant Admitteth their Teſtimony to be True, 
there alſo the Defendant may Demur in Law upon it. So may the 
Plaintiff Demur upon the Defendant's Evidence. In theſe Cafes the 
Counſel of the Plaintiff and Defendant muſt agree the Matter of 
Fact in Diſpute, and the Jury muſt be Diſcharp, and the Mat- 
ter of Law referr'd to the Judges to determine. t if Evidence is 
given for the King in an Information, or other Suit, and the De- 
fendant offers to Demur upon it, the King's Counſel are not —＋ 
to Joyn in Demurrer, but the Court ought to Direct the Jury to 
Find the Special Matter. And indeed becauſe Juries uſually of * 
tind a — Matter Specially, Demurrers upon Evidence are ſel- 
dom uſed. 
„ Rep.13, There may be alſo a * Bill of Exceptions to the Evidence; as when 
0 rn ak. one of the 3 for the Inſufficiency of the Evidence on the other 
as Side (as He Conceives) doth offer to Demur upon the ſame, and the 
Court doth not agree to it; then the Court ought upon Requeſt to Seal 
the Bill of Exceptions tendred to them in Writing; which upon a 


Writ of Error may be Heard. [See Weſt. 2. chap. 31, and the Ex- | 


polition thereof. 2 Inſt, 426, Cc. ] 
» Kely. 15. In * Criminal Cafes no Bill of Exceptions to the Evidence is to 
2 Init. 47. be allow'd. For the Statute abovemention'd Extends only to Civil 5 


Cauſes. 
I Iafl. 6. b. Note, * That when the Trial is by Tocher Men, the 1 

is not given upon Witneſſes, or other kind of Evidence but upon 

* 3 Ing. 26, the Verdict, as the Verdict is Given upon the Evidence. / The Evi- 

?- dence to the Jury is no Part of the Trial. For by Law the Trial here 

is not by Wirnelles but by Verdict of the Jury. Evidence to a Jury 

and Trial by a Jury are Different. 

Oftentimes when the Evidence hath been Heard, The Parties doubt- 

ing of the Verdict, do Conſent that the Jury ſhall be Draten or Dif- 

charged. But if they cannot Agree, Then 


3 | 5. The 
zee Hege, Legit ve Dane ve in Con rim. od nk 
1 3 R Ind. 58. b. 

a meta Now ſunt 10 — | 
ie bo CC 1 loft. 373. b. 2 Rep. 48 


A 4 * Neſumptioni, Donec 
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2 their Verdict. 
Aker The Jury mu ye upon the Iſſue, * The Jury ought to be 1n6.227.b 
kept together in — — Place without Meat or Drink, 
Fire, or Candle; otherwiſe with Leave of the Court. They ought 
not to be allow'd to ſpeak with any Stranger, unleſs with the Bai- 
lif that Attends them, and with him only after they are Agreed upon 
e (Five As) b the Ae of the } concening 
Ver ere dictum) is wer of the ju the Int 26 
Matter of Fact Referr'd to them by the Court Lan fo Iftue. This 
Anſwer they may make without Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Jurors 
muſt agree together, before there can be a Verdict; and then, when 
they are agreed, It muſt be Delivered by the F oreman. 
A Verdict may be Either General or Special. General, which is po- 1 Lat 228. 
ſitively Given either in the Affirmative or Negative; as Guilty or Not 
Guilty, Cc. Special, where the Jury find the Special Matter, or the 
Fact £ large, and leave it to the Judges to Determine what is the Law 
that ariſes from the Fact. It may * either upon a General or Special 
Ie. Likewiſe this Special Verdict may be either in Civil or Criminal 
Cauſes that concern Life or Member. And the Court cannot Refuſe a 
Special Verdict, If it is Pertinent to the Matter in Iſſue. But a Ver- 
dict a Finding Matter Uncertainly, or — is inſufficient, and no 
Judginent thall be given Upon it. 
There is alſo a © Publict and Privy Verdict. Publick, which is given Inf 22 
in Open Court. Privy, which is given out of the Court, before 
any of the Judges of the Court. It is call'd a Privy Verdict, becauſe 
It ought to be kept Secret and Privy from each of the Procies Lai 
- gant, till it is affirmed in open Court. But the Jury may Vary from 
their Privy Verdict; and though they found for the Plaintiff by the 
Privy Verdict, They may find for the Defendant afterwards in 
Court by their Publick Verdict. After the Verdict is Recorded, They 
1 from it; . — they may vary 
om It. 
nn Criminal Matters, as Treaſon, Felony, Larceny, The Jury can- *;Inft. 170. 
not give a Privy Verdict, but muſt give it openly in Court. (See 
of Verdict, chap. 5. 7 
the Verdi doth not Find the preciſe Iſſue, yet if the 1 Inſt. 227.2. 
Subſtance ” Mattes of the ue found, It Sr be Ok. 1 
Aſliſe of Darrein Preſentment, the Plaintiff alledges the Avoidance of 
the Church by Deprivation, and the Jury finds the Avoidance by 
Death, The Plaintiff ſhall have Judgment; for the Voidance is the 
Matter of the Iſſue, and this Rule holds in Criminal Cafes. As 
In an Indictment of "Murder, and Plea Not Guilty, the Verdict may 
find Manſlaughter ; becauſe the killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance. [See Where Afions mt be 
i os of Loved we Ng HO 3 


or Day is, or is not, material. 4. fi 
1 W 


A jury Sworn and Charged in 
be * Diſcharged till they Give a Verdid. But in Civil Caſes a Subject K+! 5+ 
42060 Frith (not the King) may be Nonſult; and then upon 
Non-a of the Plaintiff to attend the Verdict, "the Jury may be 
Diſcharged without giving any Verdict at all. See of the Verdict, 


2 Hbhbb But 


An Inflitute of the Book IV 


But if a Verdict is Given, The Peſtea muſt be Return'd 
Judges of Nift Prius on the Back of the Record. The Subſtance of the 
Return is Quod Poſtea, Oc. (vz.) That afterwards the Plaintiff and De- 
fendant appear d by Their Attornies before the Fudge of Aﬀeſe, and 
[4 


602 


by the 


he Fury was Sworn, &c. and Found this Verdict, &c. and gave fuch 
Coſts. — are to be Taxed by the Prothonotary. | See Of 
Coſts, infra. ; 
OO 05 7 Netw nhftanding all this, the Verdict may be ſet afide. 1. If 
i Ventr. 125. the Jury after their Evidence given at the Bar, and before they are 
4 a agreed on their Verdict, do Eat and Drink at the Charge of the 
Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 
for the Defendant; and fo Vice Verſa. If after They are agreed of 
Their Verdict, They Eat and Drink at tae Charge of Him for whom 
They ſhall paſs, It ſhall not Avoid the Verdict. They may Eat and 
Licence of the Judge. If They Eat and Drink at their own Charges, 
It is only Finable; The Verdict alſo may be ſet aſide if throw 
up Croſs or Pile, or Caſt Lots, whether they ſhall Find for the Plain- 
tiff or Defendant, &. 2. If the Plaintiff, or any in his Behalf, af- 
ter the Jury are gone from the Bar, do Deliver any Letter, Cc. to 
any of the Jury Concerning the Matter in Iſſue, which was 
Given in Evidence, It ſhall avoid the Verdict, If it is found for 
Plaintift. But not if it is found for the Defendant; and ſo & ( 
And if a Watneſs Rs N 
fendant, is ſent for by the jury after they are gone 
and Repeats again his Evidence to them, and afterwa 
their Verdict for Him whoſe Witneſs He was, the Verdict is Voi 
3. A Verdict may be ſet aſide by the Judge, If it appears to Him 
to be Given againſt Evidence, or againſt His Direction, or where 
Give Exceſſive Damages, c. and He may Order a New Trial. 
4. If One of the Jury dies before the Verdict, or if They cannot all 
agree, The Verdict of the Reſt is Void, and a New. Enqueſt muſt be 
awarded. 5. The Verdict may be ſet aſide by Writ of Attaint. ¶ See 
Za. 
* of Embracery, Book 3. chap. 3. 


not 
the 


Of Judgment IX. The Judgment (Fudicium, quaſi Juris Dictum) is the Deter- 
., 29. mination, Decree, or Sentence of the Court upon the Suit. Regularly 
| 5 G94 It ought to be given according to the Original Writ. 
2 Inſt. 236. A Judgment is either Interlocutory or Final. Interlocutory, as upon 
5 Dilatory Pleas, where the Judgment in many Caſes is Reſpondeart 
Ouſter. (i. e.) Anſwer Over to the Merits of the Cauſe. [See the 
3 & 9 V. 3. chap. 10. where if the Plaintiff or Defendant dies after 
an Interlocutory Judgment, the Action ſhall not abate.] The Judg- 
Finch 460, ment againſt the King is never * Final. But See the 6 Ed. 1. or the 
Cont. Statute of Glouceſter, and 2 Inft. 282. 18 Ed 1. or Statutum De quo 
. Fang, an. 3 of, 495. 


—-» ——_ 


» Fudzcom Redditur in Iii. 5 Rep. 28. 

Intereſt Re ipublicæ Res Judicatas non Reſcindi. 2 yay 4 
Res Judicata pro Veritate Habetur. 1 Inſt 39. a. 2 360, $73 
hure Rexublace ut Judicia Rata Sint. 2 nit, 84, 360. 


— 


— — — 


8 Laws of England. 60 


— — 1 


Ss be given upon Default, upon Confeſſion, upon De- 
marer, and upon Tia of the Ic — is a | Judgment IN * Finch 457. 


1. Judgment may be ſuffered to go by Default, as upon Nibil 
Dicit. Default is taken for Non-appearance in Court. But the Ing. 2 59. b. 
Default may be faved in ſeveral Inſtances. A Recovery by Default * 483, 
againſt an Infant is Erroneous. But the Infant muſt reverſe by Writ * * 


of Error during Minority. 


2. By Confeſſion of the Defendant, by. e tring it Aftionem, or 
that he acknowledges the Action; A. Conſent of the Atrorney for 
the Defendant, by entring Non firm Informatus, & c. This is often 
done by Conſent, with a Stay of Execution till a certain Time, to fave 
Charges, where the Action is juſt. 
In theſe Caſes where the Judg ment is teithout Trial, There muſt be a 
Writ of of Damages before the Sheriff, or His Under-Sheriff; 
of which the iff is to give the Defendant Notice, and of the 
Time and Place of the Executing the fame. The Sheriff hereupon 
Summons a Jury of Twelve Men, or of a Fewer Number (which 2 
cannot be challenged) Examines Witneſſes, and makes a Return on the 11 1 55. b. 
Writ, in Order to a Judgment and Execution. 
If One is under an Arreſt, and gives Warrant of Attorney to Con- 
feſs a ju and no Att for the Defendant is then preſent 
to ſubſcribe the Warrant, The of King's Bench will ſet afide 
the Judgment, ſuppoling it to be obtain d through Force or Fear. If 
One gives a Warrant to Confeſs a Judgment, and dies before it is Con- 
» This is a Countermand of the Warrant. But if it is fign'd 1 Vent. 
on the ſame Day He dies it is Good. 5 


Ray m. 198. 

3. Upon Demurrer ; RV of Debt 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, 
and the Court gives Ju for the Plaintiff to recover His Debt, 

But if it were in an Action of the Caſe, A Writ 
of of Damages muſt be awarded before udgment on the 

If Judgment upon the Demurrer is for the Defendant 
Plaintiff, The Judgment is, That the Plaintiff Mhil Capiat 

e, Billam, and that the Defendant Eat fine Die. [ See 
5 12 Concerning Heirs.] | 

By the 4 & 5 Ann. chap. 16. All the Statures of Jeofails ſhall be 

2 to upon Nibil den, Confeſſion or Non ſum Infor- 


12 5 an Original Writ, or. 
4 Actorney 


[See the ſame Statute concerning Colts for Inſufficiency of later: 
joyn'd on Demurrer. ] 


4. Judgment may be given upon Tris of the Iiſue, according to the 
„ of BA emis; where the Court gives 
the Damages without Writ of Enquiry. [See Of Trial, ſupra.) 


H h h h 2 There 


An I Mime, of the Book IV. 


* 2 Inft, 288, 


gment i 
2 3 H 7. 
"__ where the Damage 


be a Stay or Arreſt of "PUR for want of the No- 
tice of Trial; or becauſe the Plaintiff before the Trial treated the 
Jury, or that the Record differs from the Deed pleaded in ſome Ma- 
terial Point, G Or you may arreſt Judgment for that which may 
appear upon the Iſue-Rall ; as for ſome Material Defe& in Pleading, 
whach is Matter of Subſtance, tho' there is a Verdict. [ But fee the 


3 Georg. 1. poſt. } Therefore to Move in Arreſt of Judgment, is To 


ſhew wh why Judgment ſhould not be ſtopp d. But Regularly no 
Motion for Arreſt of Judgment ought to be made within the firſt Four 


n the Term. 

1 Fad muſt be made out by Affidavit. ¶ See the 
29 Car. 2. chap. 5. 17 Car. 2. chap. 9.) 

At the Common Law the Judges may amend the Miſpriſions of 
Clerks in their Judgments, or any Part of the Record, in the fame 
Term. But of another Term They could not before the 14 El. 3. 
chap. 6. [See the 8 H. 6. chap. 12. what Defects in — may be 
amended, and 8 Rep. 156, 157, Oc. Blackamore's Caſe.] 


By the 3 IWhere any Verdict bath been Given in 
any Action in any of Record in England or Wales, The 


ſhall not be Said, yp Pa in Form or Subſtance in any Fart of the 
Proceedings. [See Poſt, Of Writs of Error. ] 


See the 13 Eliz. chap. 5. Concerning Fraudulent Judgments to avoid 
the Debt, Cc. of another, 29 Car. 2. chap. 3. 4 & 5W.& N. chap. 
20. Adds for the better Diſcovery of Judgments; and from what Time 
Judgments affect Lands, and may be good againſt Purchaſers and Mort- 
gagecs ; and have Preference againſt Heirs, Executors or Adminiſtrators. 
And See 5 Ann. chap. 18. Concerning of Judgments, Cc. in the 
New Regiſter's Office for the Weſt-Riding of the Count Ley 6 
Ann. chap. 35. For the Eaf-Riding of Tork. 7 Ann. 20, Con- 
cerning Entry of Judgments, Oc. in the New Publick 2 
they can bind Lands, &. in the County of Middleſex, g 


chap. " Fee fining ae tn Tine of Sonics Toke in tha 
cipality of Wales and Counties Palatine. 


* If the Plaintiff or Defendant prevails in the Suit, They ſhall be 
allow'd their Coſts ; (i. e.) Legal Coſts of the Suit; but not Coſts and 
Expences of Travel or Lofs of Time. Colts are given by Statutes, 
» For the Common Low dnes ant ales Guts in any Caſe. Tor Da- 
mages ——_ 4 _ 


— Viitus Vittori in Expenſe Condemnari debet. 2 luſt. 28g. 


9 


Ch. 4 Laws of England. = 


— 2 
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a 5 Ann. * 16. For Coſts upon Inſufficiency of Matter in De- 
murrers joyn'd at the Diſcretion of the Court, and for Coſts upon a 
Verdict on any Iſue in the ſaid Cauſe, unlefs che] Judge Certify that the 
Defendant, &*c. had a probable Cauſe to plead ſuch Matter. 


5 the 43 Eliz. chap. 6. In Perſonal Actians in the Courts at Weſt⸗ 


minſter ; (being not for Land or Battery,) if the Fndges will certify that 
the Debt or Damage does not amount to 40 8. or above, no more Coſts 
than Damages, or leſs at Diſcretion. 


By the 21 Jac. 1. _ 16, In Afi on the Cſe for Words ns more 


9 than Damages, if the Jury Aſſeſs Damages under 40 8. 
3y the 22 & 23 Car. 2. chap. 9. In all tions of Treſpaſs, Aſſault 


. * "Batter, and other Perſonal Klon ꝛobere the Fudge ſhall not certify, 


That a Battery was Proved, or the Title of the Land chiefly in Queſtion ; 


no more Coſts than Damages, if the find the Damages 40 8. 
But See 8 & 9 V. 3. chap. 10. _ | 


See the 11 & 12 V. g. chap. nene 2. 
cbap. 9. before - mentioned to * Courts in Wales, and the Counties- 
— of Cheſter, Lancaſter and Durham. 

No Coſts againſt the King, See the 24 H. g. 


2. nor againſt 


Executors or Adminiſtrators ; ied} hes her" that ſues in 
Forma Panperis. See the 11 H. 7. chap. 12. 
By ſome Statutes there are 0 


as by the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. There are Dot 
xn = Ne Oc. 1 
Dr 
Affirmed on a Writ of Er- 
3 


3 & 4 Am. chap. 16. and the 
Single, Double or Treble Damages and 

Note, » That t when « Sau doch increaſe Damages to the Double» 
or Treble Value, &c. where Damages before were given, there the 
Plaintiff ſhall recover his Double » (nd Treble 
and the Coſts being Parcel of the Damages ſhall be alſo Trebled. But 


where R are in an Action newly given, 


where no Damages 


Recoverable, there the Plaintiff ſhall 


pre given by the Statute, 
— OE IO WTR 6 
13 Ed. 1. chap. 5. 


By the 23 H. 8. chap. 13. He that Sues in Forma Pauperis is ſball not 
r as the Fuſtices or Fudge of the 


See 2 Inft. 112, 200, * wh Danv. Ahr. Tit. Coſts. Tit. Da- 
P* + 


where the Action doth end. 
1 Exe- 


and Coſts ; 


recover thoſe Dis np ng * unleſs the Coſts too are ex- 


2 Inſt. 289. 
10 Rep. 116. 


XA After Judgnent Proceſs of e- ann begin lt begins Of Eure 


— — 


God J. Inſtitute of the Book IV. 


— 


*Inſt. 154 .. 1 Execution is the Obtaining ing of Actual Poſſeſſion of thing red 
1 9 by Judgment of Law. At Common Law, where z Sobjec facd k Exe- 
3 Rep. 11,12. cution upon A Judgment for Debt or Damages, He could not have the 
Finch No, Body of the Defendant or his Land in Execution (unleſs in ſpecial Caſes) 
mr bur only of his Goods and Chattels, and of his Corn and other preſent 
Profit thas grew upon his Land: For this Reaſon He had only a Heri 
facias to levy upon Goods and Chattels, and a Levari facias, to levy the 
Debt or Damages upon the Land and Chattels. Both were to be ſued out 
within the Year. But now Execution may be otherwiſe by Statutes, 
(vig.) by Capias ad Satisfaciendum in many Caſes againſt the Body; 
and by Elegit againſt the fiuure Profit of Landl. 
Execution is either in Perſonal, Real or Mi xt Actions. 


'1rInſt.28g.a. 1. In” Perſonal Actions Execution may be Three Ways, (viz.) By 
; — 5887. Capias ad Satisfaciendum, Elegit and Fieri Facias. 
N. B. 93. 5 
es 1. By Ca. Sa. or by Capias ad Satisfaciendum, to impriſon the Body 
after Condemnation till Satisfaction. See Capias ad Satisfaciendum in 
the Catalogue of Writs, ante.] It lies not againſt Peers of the Realm, 
or their Wives, except perhaps in ſome ſpecial Cafes, nor againſt Exe- 
cutors or Adnuniſtrators for the Debt of the Teſtator or Inteſtate, ex- 
cept a Devaſtavit is return d; and then a Ca. Sa. lies againſt the Body, 
or Fieri Facias againſt their Goods, Regularly it lies only againſt ſuch 
Perſons againſt whom a Capias doth lie at the Commencement of the 
Suit. [See the 5 & 6 V. & M. chap. 12. An At to take away the 
| Proceſs for the Capiatur Fine in the Courts at Weſtminſter.) 5 
If One is in Execution by a Ca. Sa. No other Execution can be 


By the 21 Jac. 1. chap. 24. The Party at whoſe Suit any Perſon ſhall 
ſtand charged in Execution for Debt, or Damages, Recovered, His Execu- 
tors or Adminiſtrators, may, after the Death of the Perſon ſo charged in 
Execution, Sue forth New Executions againſt the Lands, Goods and Chat- 
tels of the Perſon Deceaſed. Howbeit This Act ſhall not extend to Lands 
Sold Bona Fide ( after the Judgment) when the Money rais'd thereon is 
paid, or ſecured to be paid, to Creditors in Diſcharge of due Debts. 


[See the 1 Fac. 1. chap. 13. infra, and the Statutes concerning 
Eſcapes, Book 1. chap. 7.] - 
:1 Inſt.289.b. 2. An Elegit is a Judicial Writ given by Starate, either upon a 
2 D Debt or Damages, or upon a Recognizance in any 


8 


hath Power to take it. For, 


Weſtm. 2. chap. 18. or 13 Ed. 1. * recovereth a Debt 
or age, or upon 4 Recopnizance, in t ing Count, at 
Fhs Eledion Heus 42 Fieri Facias of the G + Chatcels off the 

| Debtor, 


8 


— 22 - 


* Executio eft Frutlus & Fines Legis. 
Juris Effectus in Executione Confftit. 
Darm |} Latam eſſe Sententiam, Vi Mandetur Executions. 
Executio Juris non habet Inquriam. 1 Inſt. 28g. a. f 
Ez que in Curia naſtra rite Afls ſunt, debite E-xecutioni demandar: debent. 2 Inſt. 84, 
o 


Cha Laus f England 


Debtor, or a Writ of Elegit, to the Sheriff to Deliver to Him All the 
Chattels of the Debtor (Except Oxen and Beaſts of the Plough) 
and the Moiety of His Land, By Reaſonable Price and Till the 
Debt is Levied. 
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— 


t Executors and Adminiſtrators of a Plaintiff or a ee, or 2 Iuſt. 25; 
Succeſſors of a Cognizee, have this Election though not named in the 
Statute; otherwiſe of an Aſſignee. ¶ See of Scire facias, infra.] 

Tho” the Sheriff is only mention d in this Act, a Sergeant at Mace, : Ind. 35: 
and every 2 de dy 8 a Court of — is included * Ne © 

y the Equity of the Act, w recept in the Nature of an Elegir 
ob. Extend Lands, Oc. | * 
Where there are two Judgments, and the Plaintiff is in Poſſeſſion 
by Virtue of an Elegit on the laſt Judgment, yet the Plaintiff in 

the firſt Judgment may afterwards fue out an Elegit upon his firſt 

dg and have the Lands delivered to him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, though He had 
By the Moiety of the Land, * fuch Land is to be Underſtood, „f. 
which the Defendant had at the Time of the Judgment Given, or of : Ind 395, 
the Recognizance acknowledged, unleſs it is convey'd away By Fraud 396- 
to Deceive Creditors. I ſay, At the Time of the Fudgment; that is, 
where the Action is brought in Reſpect of the Perſon, not of the 
Land. But if an Action of Debt is brought againſt an Heir, and 
he Alieneth Hanging the Writ, The Land which he had at the 
Time of the Original Purchaſe ſhall be charged. [See the 4 & 5 
V. & M. chap. 14. infra.) By Virtue of theſe Words the Moiety of 
the Land, Y The Sheriff may Extend Lands in Antient Demeſne, a » 2 Ind. 394, 
Term for Years, an Annuity, Rents, Gr. The Sheriff may Extend 397: 
or Sell a Leaſe becauſe it is a Chattel. But Copyhold Lands cannot ; Rep. 7. 
be Extended by Elepit ;, for * 3 the Lord, if; od. — 
any Stranger Id have Int in the Lands Holden by C 2 
* Admittance of the Lord. The Plaintiff may Hare 22 353, mw. 
cution againſt the Body, Goods and Chattels of a Copyholder. [ See Ce. 78,9 
for the Time of Binding the Property of Goods, the 29 Car. 2. chap. 3. 
infra] 
by Reaſonable Price and Extent Price refers to and nec 
Chattels: Extent refers to Land. And this Appraiſement and Ex- 2 Ia. 6. 
tent upon the Elegit muſt be found by Enqueſt of Trelve Men re- 8 
turned of Record. An Obligee cannot pray, That the Extenders 
ſhall take the Land, Oc. at the Rate at which They appraiſe Them 

in an Elegit; but on a Statute- Merchant, or Staple He may. The 
Goods are not to be Sold, but are to be Delivered to the Party at a 
Reaſonable Price upon the Appraiſement. * If upon an Elegit there Hob. 58. 5g. 
is only Execution to be had on the Goods, becauſe there is no Lands, <9 335. 


Cont ra. 


git is ſatisfied by 
not in Caſe of an 
have a Scire faciat. * 
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If the Chattels are ſufficient to pay the Debt, and it appeareth ſo 
to the Sheriff, then the Sheriff ought not to Extend the Land. 

Before the Extent is Filed, The Court may ſtay the Filing of the 
Writ, and Grant another, if they find any Fraud or Partiality. 

An Elegit lies in Wales, & c. For That the King's Writs run not in 
Wales, Cc. is to be underſtood of Original Writs, 

See Of Eſtate By Elegit, Book 2. chap. 1. Of Purchaſe, Book 2. 
chap. 3. and the Catalogue of Writs Supra, verb. Elegit, 32 H. 8. 
chap. 5. For Remedy where Lands in Execution are Evicted or Reco- 
vered by Elder Title, and the Expoſition of that Act, 1 In/t. 289. b. 
290. 4. 2 Inſt. 678, Oc. 4 Rep. 66. 13 Eliz. chap. 5. con- 
cerning Fraudulent Judgments and Executions of Lands and 8 
Goods and Chattels, to Defraud Creditors, &*c. 16 & 17 Car. 2. 
chap. 5. Concerning Extents upon Judgments, Statutes or Recogni- 
zances, where Part of the Lands Extendible are Omitted, ec. and 
the 29 Car. 2. chap. 3. where Execution may be upon Lands held for 
One in Truſt; and when the Writ of Execution ſhall bind the Proper- 
ty of Goods, infra. 


1 Init 290.b. 3. © Fe. Fa. or Fieri Facias (from the Words in the Writ Ono 
351. a. Heri Facias de Bonis, & Catalis, &c. See Weſtm. 2. chap. 18. ſupra, 
2 Cb. „ and the Catalogue of IV rita, ſupra,) lies againſt ti Goods and Chat- 
455. tels of Him againſt whom judgment has been given for Debt or 
Damages. lt alſo lies againſt Executors or Adminiſtrators to be levied of 
the Teſtator's Goods, | See Of Scire facias, infra.] But by Fieri Facias 
The Sheriff cannot break open Doors to take the Goods. 
By the Seizure of the Goods, The Sheriff hath a Property in 
1 and after the Debt Levied the Sheriff is Debtor to the 
Plaintiff. 3 
This Writ is only againſt the Goods and Chattels. By Virtue 
of it a Term for Tears may be Sold, as well as any other Goods, 
and without an Enqueſt or Jury. Alſo Corn Growing may be Sold. 
+ 3 Rep. 96, And the Sale ſhall take Effect, © though the Judgment is afterwards 
143- Reverſed; Elſe no one would Buy. But the Plaintiff ſhall be reſtor'd 
2 Abr. to the Value. The Sheriff cannot deliver the Goods taken by Him in 
1 Cro. 278. Execution to the Plaintiff in Satisfaction of His Debt; becauſe His 
Authority is to ſell the Goods. Goods Pawn'd, or Goods of a Stran- 
ger, in the Poſſeſſion of the Defendant, Things annexed to the Free- 


If you Levy only Part of the Debt on a Fieri Facias, You may have 
Ca. Sa. or Capias ad Satisfaciendum for the Reſidue. —_ 
' 2Inft.4, lf the Deſendant is a Beneficed Clerk, and the Sheriff Returns 
472, 927: Quod eft Clericus Beneficiatus, Oc. aeogy goes to the Bi ic 


Dioceſs to Levy the Debt and Damage De Boni: Ecc 
*r thereupon ſends fortha ion of the Profits of 
to Gather up 


nefice directed to the Church-wardens, Gr 

and to pay them Over to Him that had the I. 
Debt is paid. But This Writ of Sequeſtration mult 
— 


Laws of England 60 


Ch. 4 
Tem; and the Biſhop Ukually takes Bond of the Plainiff to fave 
Him Harmleſs. 


Note, ® That there is an Execution on Body, Land and Goods 22 
Statutes-Merchant, Staple or A ines of « Bunce 1 20'S 

Staple. The Manner of this Execution is is Directed by the 11 Ed. 1. 18.675 

13 Ed. 1. n 3 H. 8. chap. 6. 
See Of Payment Book 2. chap. 2. Of a xance, 

Book 2. N Alis of Debt, ante, where One ma may have Ex- 

ecution upon a after the Firſt Day of Failure, without 

Staying will all the Days are paſt. | 


By the 1 Jac. 1. chap. 13. If One in Execution is Delivered by Pri 
vilege of Parliament, when the Privilege ceaſes, The Plaintiff, His Exe- 
cutors or Adminiſtrators „ may ſue Out a New Execution againſt 
Him. 


ap r re extended His Remedy by Cntrides 
is not to give any Extent or Contribution dn, an He 


2. chap. 3. Sheriffs may deliver in Execution all Land: 
be ſeiſed in Truſt for Him, againſt whom Execution is 
= Jap L , Oc. 


Bo Writ of Execution bal ind the Progerty of Goods, ue fro 
the Time 


I's Delivery to the Sheriff, s ; who upon Rec 
414 all Endorſe Bo fu Month and the Tau, 
bey Receiv'd it. Ex 
Th be taken 


of His Anceſtor, as if it was His own 


See the 8 Ann. c 13. Concerning the Payment to a Landlord of 
eder een Of Rent, Book 2. chap. 2.] 


2. In Real or Mixt Actions The Writs of Execution are, 1. An E- 
ING e of Freehold Lands Recover- 
wery 
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STI Nere, > That, if any f fue Wrin, whader = Patent or it 
Finch 469, Actions are not * within a Year and a Day after * 
* Toit. 290. b. ment; then to revive the Judgment wo Bas obtain Execution, there 

: Tait. 47r, muſt be a Writ Scire Facias out of the fame Court, where Judgment 
= was given to ſhew Cauſe wy. the Execut LIN 1 


ed. TSee e. 2. chap. 45. and he kacken of 2 Inſt. 469, 
470, 2 But If the Plaintiff ſueth out 8 within the 
Year, He may Continue Them after the Y Crew hath Execution. 

If Judgment is againſt a Teſtator, Se at ths Seive F 


acias 
againſt the Executor (though within the Year) to ſhew Cauſe wh 
Execution ſhould not be awarded. The like againft an Admini- 
ſtrator of an Inteſtate. And fo on the Plaintiff's Part, If Heir, Exe- 
Re- 
Year 
ſhew 


cutor or Adminiſtrator ; becauſe the Perſon is Altered. If One 


covers againſt a Feme-Sole, and She is married within the 
and Day, A Scare Facias muſt Go Againſt the Husband to 
Cauſe, &c. 

By the 4 & 5 Ann. chap. 16. is Good Plea in Bo to 4 
LURE” 

If You proceed not Upon the Scire Taria, an Action may be brought 
upon the Judgment. 


Where the Plaintiff hath obtain'd Judgment againſt the Defendant 
in an Action where Special Bail K The Plaintiff may 
take the Defendant in Execution, or proſecute his Bail. 

* Lit. 66. A Defendant cannot Plea4 to any of Theſe Writs of Execu- 
1 Inſt. 290. b. tions. But if He hath any Matter ſince the Judgment to Diſcharge 
Lad. 470. him of Execution, he may have an Auditd Quereld,, or Plead in Bar of 
Execution to a Scire Facias as a Releaſe of all Alon or Executions, 
Outlawry, Cc. | | | 
Upon Judgment againſt the King in a Petition, He is preſently 
our of Poſſeſſion. 
k; Roll. Abr. * In Court. Barons Execution is only by Diſtreſs and Impounding "ll | 
887. the Party is ſatistied. 
or hath no 


_— 2 [Tn all Caſes where the Defendant cannot be taken, 
and or Goods to pay the Debt, &c. He may be Outlaw'd after 
Judgment in the Common Pleas ;, and when a Suit is Commenc'd by 


Original in the Aing's Bench, or is removed into that Court by Writ 
1 of the Common Pleas, The Defendant too may be Out- 


law'd after Judgment. 


Of Writs in XI. If any one hath Juſt Cauſe to beRelieved againſt theſe b ceedings, 
Nature of ky hp ny ng rn This 


— Writ of Error, Writ of Falſe Judgment, Writ of 
2 »Y _ YT 


F. N. B. 20 i. A Vr of Eror lieth where one s Grieved by any Eeror 
Dig f h in the Foundation, Proceedings, or Execution in any Court 
Rep 111. Of Record that hath Power to hold Plea of Debt or Treſpaſs above 40 . 
7 Rep.r1, 12. It muſt be returnable in the King's Bench; for No Writ of Error is 
they returnable in the Common Pleas. = 


5 


Laws of England. 


By the 31 Ed. 3. Stat. 1. chap. 12. Erroneowus 


CY ik _—y — —— .. * Am. 
— 


in the Ex- 
examin'd before the Lord Ch and Treaſurer, and 


Juſticer; and if any Error is found, They may correct the 


27 Eliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2. chap. 21. 4 
Error upon 4 Judgment in the King's Bench is Returnable 
in the Exchequer-Chamber, where the King is no Party. And the 
r Trea- 

e een 
0 „ except Error Concerning the juriſdiction of the King's 
Bench, &c. Upon Fudgment Aſfirmed or Reverſed, The d ſhall be 


ſent back to the King's Bench to proceed, and to award Execution 
thereon. | 
be Party Grieved may be Heard again by a further Writ of Error in 
the Upper Houſe of Parliament. 


Wi 


Quare, If the Statute of the 27 Eliz. extends to a Judgment in 
the King's Bench upon a Scire facias only? For it ſeems to be Caſus 
— of Error lies to Reverſe a Judgment in an Action Oui 1 Cro. 14%. 
tam, Oc. in the Exchequer-Chamber, becauſe the King is Party; nor „tr. 49 
upon the Statute De Scandalis Magnatum. 3 x Cro. 294 
If in the King's Bench The Proceedings are commenced by Original 5 
Writ, The Writ of Error is Returnable directly before the King and 
the Lords in Parliament. [See the Order of it, Finch 482, 483.) 
© There is alſo another Writ of Error, which is when the Re- F. N. F. 21. 
cord is already in Court, and therefore call'd 
Vobis Refidet. It lies on 


Writ of Error De 3 Re 25- 


25 


Ph 


cided by 

1 * EW 

of Error in the King 

[See the c up 

on a Ju l 
t muſt find Sureties 


I: 


Book IV. 
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e mts K 7 10. 13 Car. 2. . 16 & 17. 
Car. 2. ch . 2 34 4& 5 Am. chap. 16. For Re- 


covery of Coſts upon Wit of Error for the Plaintiff or Defendant.} 
Tho” a "or 1s Reverſed, yet the Plaintiff may bring a New 
Action for the ſame Cauſe. 


By the 10 & 1 . chap. 14. F 
nor any Fudgment in Real or Perſonal Attion, ſball be Reversd 
for any Error therein leſs the Writ of Error or Suit for Reverſin, 
fuch Fine, Recovery or ment be Commenced and Proſecuted wit! 
Effet within Twenty Tears. Saving the Right of __ Non Com- 


pos, &c. 
„F. N. B. 17, 2. A Writ of 1 Falſe Judgment lieth for Falſe Judgment in a Cour 
« „ 


F. N. B. 105. 3. A Writ of 1 Attaint lies againſt a Jury, and is to examine whe- 
Int. 294-b. ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to E- 
yidence, in a Court of Record upon Iſue joyn'd, that upon Convic- 
tion of the Jury the Judgment following upon it may be Reverſed. 
[See Finch 484, 485, 486, 487, 488.] But this Writ of Attaint is al- 
moſt out of Uſe; and inſtead thereof Motions are uſually made for 
New Trials, when a Verdict! is Againſt Evidence. | See the 11 H. 7. 
* 21. 23 H. g. * 3.4 


FN B. 162. 4. An Audita £ erela lies where One being in Danger of Execu- 
i Inſt. 290. d. tion, or is Adtually* in Execution, may be Reliev'd upon Good Matter 
of Diſcharge, which hath happen'd fince the 42 As if the 
Plaintiff after Judgment Releaſes to the Defendant all Executions, & c. 
The Defendant is driven to his Audita 
this Releaſe to any of the Three Writs of Execution above mention d. 


| [See Audit a Querela in the Catalogue of Writs, ſipra.] 


Theſe are the General Parts of the Proceedings in Civil Suits or 
„Ing. 168.2. Cauſes, I ſhall only add, that Forms of Writs, Declarations, Pleas, 
: init. 35'> Iſſues, Judgments and Exccutions, do much contribute to the Right 
5 Rep. 93794. Underſtanding of the Law, and the Reaſon of it; which therefore a 

Student muſt endeavour to be acquainted with. 


Querela , for He cannot Plead 2 


the 
of the >> Ar 
ppeals, Informa- 

Of the Behaviour the Offender 
upon His Arraigument, Of Trial, Convi 


* and At- 

tainder, Judgment, Forfeiture, Arreſt or Reverſal of 
Judgment, and Fallifying Attaindere, 3 Re- 
prieve, R Reſtitution. 


"0 new the Procee „ in Criminal Celis, ar Phe of the 
Crown, It will be to Give a General Account of 
the Proceſs for the Arreſt or Outlawry of the Criminal, Of Bail, 
Indifiments, Approvers, Appeals, Informations, Arraignment, Of 
the Bebaviow of the Offender — His Arraignment, Of Trial, 
Conviftion and - Attainder, m feiture, Arreſt or Romy 
al of Judgment, and Fal Hing r, Execution, Reprieve, 
— Reſtitution. _ 


L The Proceſs is fo call'd, becauſe it or goeth forth upon Of the Pro- 
former Matter, either Original or Judicial. 12 largely taken is ceſs for the 
all the Proceedings in Real and Perſonal Actions, and C:1rzinal Pleas. GUtine% of 
But if taken ffrifly it is the Proceeding after the Original out of the theCrimiaal. 
Plea-Roll before Judgment. In this Senſe Pleas of the Crown are not — 
included; therefore I take it in the larger Meaning, 

Cee Of Writs, chap. 4. ante.] 

An Arreſt is the Apprehending or Reſtraining of One's Perſon by 
Proceſs in Execution of the Command of fore Court or Officer of 
Juſtice, as I have ſaid before in the former Chapter Concerning Writs 

and Arreſt in Civil Cauſes. To this Arreſt All Perſons, Ecclefiaſtical 


or Lay, Men or Women, are ſubject in Criminal Cafes. | See Of 
SE chap. 1.) F 


By Magna Charta, chap. 29. or the 9 H. 3. chap. 29. No one ſhall be 
talen or Impriſon'd, or Difſeiſed of bis Freehold, &c. or Outlaw or Ba- 
niſh'd bis Country, or in Any Sort Deſtroy d, or Condemned at the King's 


e what 7 Læuful Judgment 
Tel 4 4 


Let us conſider the ſeveral Parts of this Chapter. 

n No One be Taken or Impriſon'd, i. e. Wand Arefad, or Re- 2 ln 46, 

ſtrained of His Liberty, but according to Law, either By Command z 

an Order of Cort of Reon, or by Lawha Warr, o the King's _ 
ru. | 
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3 Inſt. 115, 1 


Jy ry 
116 | 

the Church, or Churchyard, is wholly way by the 21 Fac. 1. 

chap. 28. [See the 31 ER. 1. Concerning 7 

k 2 Inſt. 46, & is ax foe Bella's, & a Forejud of Life or Limbs, diſin- 

* herited, or put to Torture or Death, or 44 that tend to His 

' tForteſcue, Deſtruction, but according to Law. Shae or Torments of 


chap. 22. Perſons accuſed are againſt the Common 1 — of England , neither 


3 Inſt. 35. 


2 Inft. 381. can it be warranted by any Preſcription or Statute. But it is faid, That 


Rep. 44- Irons may 1 upon Perſons Impriſon d for any Cauſe. — 2. 
chap. 11. 7 Jac. 1. c 
2 Inſt. 49. _ Unleſs By Ge F t of His Peers. ® It is faid 

ment, not Verdi, 


the Lords of Parliament are not ſworn, 
dut give their . upon their Honour. His Peers, i. e. His 
* 2 Inft. 29, Equals. * For as every One of the Nobility (being a Lord of Par- 
49. liament) is a Peer to all the other Lords of Parliament, tho' they 
: are of ſeveral ; So the Commons are Peers to One Another, 

* ; Inft.3:. tho? diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen. o But 
this Clauſe is to be underſtood when: One Accuſed does Appear and 

Plead, and is willing to Have His Cauſe Tried by His Peers. O- 


therwiſe the Proceedings may be by dias. Outlawry, Oc. as the 
Law directs. os 


P 2 Inſt. Or According to the Law of the Land, 


$9, 577 2 


Land, i. e. According » he 
- Common Law, Statute-Law, err by due 
rern 


Note, That theſe Words, According to the Law of the Lend, do re 
fer to all the Precedent Matters in this Chapter * % 
„„ 1 


ment of His Peers, or dcor-ing to the Law of the Land [See the Fe- 
tition of Right, 1 Car. 1. 


cha 
No Proceſs according 1 vix.) Before Pre- 
„ and After Preſentment or 


Indictment. 
1. The Procels Before Preſentment or Indi ment, is either by the 
King's Writ or by Warrant. : 


* zInfl. 53, King's Writ, to take one without Summons, upon a 


$4, 186, 187. the Writ De 77 Laica Removenda, Thoſe that 
* 3 0 hwith arreſted ; 
Dalt. ch. 170. 
LS 


** 


nd Bn Babes 


* 


 Lawe of England. 


dne that He fubefls Have commited Treaſon or Felony, 
© He bs tow committed. Thus when Treaſon 
Felony is committed, (for Treaſon or Felony muſt r 
Common Fame is That 4. is Guilty; or if a great Quantity 
nog Sap gd irate > ag, 1 
any one. that en 4 to be an . 
But whether the Suſpicion is 
termine in an Aftion of Falſe Imprifonment, W 
Private Perſon may Arreſt a Night-walker, and Attain Him till 
Morning, That, if he can, He may make it appear, He is a Per- 

fon of Good Fame. A Private Perſon may Arreſt one that is like 
to break the Peace by an Affray. But after the Affray is Ended, Crompt. 
an Offender cannot be Arreſted without an Expreſs Warrant. It HE, 
Regularly True That no Private Perſon can of his own Au ts 
reſt another for a Breach of the Peace after it is Over, 25 he may | 

in Treafon or F ; but it ſeems Reaſonable * that for inferior lug. 3 
Offences, Scandalous and Prejudicial to the Publick, An Arreſt of the I Aor 
Offender by 4 Private Perſon ſhould be allow'd, after the Offence s 
Commutred, wy Order to bring him before a Juſtice of Peace. Ar- 
Allow'd to Private Perſons, but ofteritimes : Com- * + Ind. ;;, 
w. For (as I before Hinted) Perſons Preſent at 7, 1, 
2 oe A. of a Felony muſt uſe their Endeavours to Appre- 6s, - "pol 


hend the Offender, under ah of Fine and CE In A . Feb 177. 
me 3 4. 7. chap. 1. For the amercing 2 

derer E. c pes.] Upon Hue and c. , Every 
Law as well as by Statute, | 
even tho he Has and Cry is Fe a." [See Of Hee and Cy, Rook 3 
chap. 1. Tit. Robbery.) I that hath an 
Expreſs Warrant or a Warrant by Law, every one muſt endeavour to 
Arreſt a Malefactor. In ſuch es 2 Private Perfon may break open 

a Houſe, if upon Demand He cannot be admitted to take the Of: 
fender. But upon ” Swſpiſcion a Private Perſon cannot break open the 4 Ini. r77, 
Door of a Houſe, though he may enter if the Door is open. If 2 ere 
Juſtice of Peace makes a Warrarit upon a bare Surmiſe, and by Vir- . P. &. 44. 
tue thereof One breaks a Houſe to ſearch for a Felon, or Stolen | 
(though it is uſually ifed) It is againſt / 

Book 1. chap. 7. Tit. ices 6f the Peace, in fine: 

2 A Juſtice of Peace may 


Ch 5. 


#s Corpns, &c. A 


3 1 
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a 6 ts Clit Ca. as att 
Warrant) may Break open Doors to take an Offender, after Demand to 
be admitted, Shae tides long s Committed, or a Dangerous Wound Given 
[ See of = Conſtable, 7. See the Statute of Wincheſter, 
or 13 Ed. 1. chap. 4. As to the er of Bailifs of Towns and 
Watchmen.) But this, I ſay, is not to be done by Virtue of his War- 
rant from the Juſtice. Indeed a Conſtable in ſuch Caſes hath 


Authority than a Private Perſon; and the Law takes an eſpecial Notice 
but 


of Him; ſo that on that Account he differs from a Private Perſon ; 

he cannot Juſtify an Arreſt for a Breach of the Peace out of His Preſence 
without a Warrant for ſo 

* 2 Init. 186, y The Ang cannot Arreſt any Man for Suſpicion of Treaſon or 

* Felony, as any of His Subjedts ma may. Becauſe if the King does Wrong, 

the Party could not have his Action. If the King c me by Word 

of Mouth to Arreſt a Man, and according! n He ſhall 


have his Action of falſe Impriſonment although It was done 
in the King's Preſence. The King King car do i by any 12 
cial Command; but muſt do it by Writ, or by or Rule of ſome 


| of his Counts of Juſtice, according to Law. 
H. P. C. 2, * After Preſentment or Inditment found in Treaſon or Felony, or 
fs on an Appeal of Death, The firſt Proceſs 1s a Capias, direfted to the She- 
Finch 355. riff, to Take and Impriſon the Offender. * On an Indictment in Trea- 
3 In. 3. fon or Felony, an Appeal of Death, or Breach of the Peace, A Capias 
* 5 Rep. 52, out of the err Peer. Here the Sheriff, or others 
in Aid of Hun may break open Doors to take the Offender, if upon 
cannot be Admitted fir fave the Rind Wet a 
ittas propter aliquam  Libertatem. But if the Offender 
cannot be taken, en, then an erer is awarded in Order to an Galla 
which !ics in all Indictments of Treafon, Felony, Appeals of Felony or 
Mayhem, and on all Returns of Reſcous, and alſo in all Incitments 
of Toa 73 ok, or ay eo Oo of 
[for the Capias ny OS 
Stat. 5. chap. 14. 6 6. 
chap. 6. For the Addition 1 


91. 
4 Inſt. 177. 
H. P. C. 94. 


= 
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Offender appear. But ſometimes there are Special Proceſſes appointed 


Statutes ;, as upon 33 H. 8. chap. 10. For unlawful Games; 5 Eliz. 


chap. 4. a Servant that runs away into another Count 
22 H. 8. chap. 3. Where Land in one is Chargeable * 


— — $ Eliz. chap. 12. J. 8. Concerning 
to mention here a Proceſs to bring in an Of- 


It may not be improper 
fender, awarded by the Diſcretion of the Judges upon a Suggeſtion, or 


their own Knowledge, without any Indictment, Appeal or Information, 


viz. an Antachment; which 5 granted in Cafes of Abuſe and 


_ the Courts in ” Weſtminſter-Hall, againſt Inferior 
_ Liberties, 11 Jurors, & c. where 

may proceed in a Summary I Rn 

7 Knowledge, AN Perſon preſent in Court; 

ttachment forth — one Abſent, upon a * 

or Affidavit and Commit him till he Anſwers 
[See Hawkins's Pleas of the Crown, Book 2. 


— cc He is preſently to be committed 
to the Common Gaol, [See 5 H. 4. chap. _ 2 Kl chap. 2. 11 & 
12 W. 3. c 19. 5 Ann. c 9. Georg. 1. c And 
K 5: Tit. Gaoler.] R 
„ 3 and Bail, according to the Nature 
ppear at a Day in Court, to anſwer for his ſuppo- 
ſed of the Offence, oe being likewiſe Bound to Profecute, or to 
Give Evidence againſt Him, or both to Proſecute and give Evidence at 


the next General Goal-Delivery or Quarter-Seſſions, &. [ See the 


1 & 2 Ph. & Mar. _ 1 chap. 10. 10 & 
11 V. 3. chap. 23-] 


By the 3 Jac. 1. chap. 10. An Offender br which is to be convey'd d 
2 . both of himſelf and of thoſe that convey him thi- 
#4 er Þ to & The Conſtable of the Townſhip where 

> 207 (being within the ſame County) upon 4 Warrant. 


ice the Peace 


may ſell ſo much thereof as in the Diſcretion 


. of the . 


be thought ſufficient to ſatisfy the ſaid Charges 
the Appraiſement IA a the Overglus be 
3 Offender. 
If the Offender bath no Goods to ſatisfy the Charges, the Confables, 
Churchwardens, Cotton ty Mans i» py the 
ſaid Charges, Ge. 


4 While he is in Priſon, the Gaoler i bound to give him Safe + wa. 
nance, and muſt not ſuffer him to die for Want of it. 
[See the 1 & 2 Ph. &. M. chap. 13. 26 3 P 


chap. 10. 9 Rep. by 


b. & M. 
For the Examination of Felons ; And of the Warrone and Miitius, 
alſo of the Privy 


Book 1. Tit. ices the P __ 7 
Cnuncil . chap. 1. 


When the Lr. 
be conſidered whether he 


. 
to be 


II. 
muſt 


Lerche 
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© 4 Inſt. 178, 
179. 
- P.C.g6, 


| Therefore let us enquire What i Bil, Who may be Baile, and by 


IF hom. 

1. © Bail are Sureties taken, by a Perſon Authorized, That an Of. 
fender ſhall appear at a Day, and anſwer and be Juſtiſied by Law. 
This Sort of Bail is Different from Bail in Civil Cauſes taken By She- 


Dutt. <h.166. riffs, Gr. [See Of Bail, chap. 4. ante.) Mainpernors, (Manucap- 


p. 417 


2 Inflt. 42. 
136, 18g. 


tores) are only Sureties that in Caſe the Criminal does not appear 
(tho he was never Arreſted or in Priſon) are to forfeit their Recogni- 
Zances. But Bail is a Cuſtody, for no Man is Baifd but he that 
is under an Arreſt, or in Priſon. Therefore the Bail may ſeize the 
Priſoner, if they ſuſpect He will Fly, and carry him before a Juſtice 
to find New 4 or to be committed in Diſcharge of the Bail. 
The like may be done by the Juſtices in Caſe of Inſufficient Bail. 
No One 1s Bail'd but he the is arreſted or in Priſon. But one may 
be mainpern'd that Never was arreſted or in Priſon. Hence it ap- 

pears that Every Bail is a Mainpriſe, but that every Mainpriſe is 
ot Bail. The Bail ought to be Two Sureties at the leaſt. In ſome 
Caſes, . a Habeas Corpus after a Comnitment for Treaſon or 
Fahey, the Practice in the X. B. is to require Four. If it is In- 
ſufficient, a Juſhce of Peace that took it is N inable by the Juſtices of 
Gaol-Delivery, if the Criminal doth not appear. Inſufficient Bail is 
where the Bail is not of Ability to pay the Sum in which they were 
bound. [See the 27 Ed. 1. chap. 3. De Finibus levatis. | Therefore 
the Juſtices may examine the Sureties upon Oath concerning Their 
Abilities in reſpect of their Eſtates. [See the 1 & 2 Ph. & M. 
_ chap. 13.] Bail is either in a Certain Sm, as 40 J. each at leaſt, 
with the Criminal in Double the Sum; or Body for Body, in which 
Caſe, if the Offender does not Appea r The Bail ſhall not be Execu- 
ted, but only Fined. But However The Principal 1s always bound 
in a certain Sum. [ See the 1 V. & M. SI. 1. chap. 2. againſt Ex- 
celſſue Bail.] 

This is the Deſcription of Bail in Criminal Caſes. 

2. As to the Perſons that may be Bailed; it is allowed that by the 
f Common Law All Perſons might be Admitted to Bail till They were 
Convided, almoſt in every Caſe. Upen Conviction the Offence does 
—_— .. 
By the Common Ps Perſons were Bail'd By the Writs De Homine 
Replegiando and De Odio & Atia, directed to the Sheriff, who was 
to take Pledges for Them in his County-Court, except for the Death 
of a Man, or be the Crnmend of ts Tlie, or his Tuſtices, or for 
the Foreſt. [See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chap. 4] In 
Theſe Caſes the Sheriff was not to intermeddle in His Court, but the 
Remedy was By Habeas Corpus, and 13 were Bail d at Common 
Lau in the Courts at Weſtminſter. But, 


Ey Welt. 1. chap. 15. or the 3 Ed. 1. chap. 15. Perſons Outlaw d. 
Thoſe that Have abjur'd the Realm, Approvers, Such as are Taken 
with the Manner, Priſon-Breakers, 1 222 * Known 


Appellees by _ TIT Life of fuch 
* Seal or Coin, . —1—＋ Perſons 
(taken upon the Arby. if the Biſhop) Manifeſt Offenders, Traytors 

TS - „ * are not Repleviable by Common Writ, — 


2 To 
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—— 
Perſons Outlaw'd, and Thoſe that have abjured, Sc. 2 An Oat- "28.1%, 


law in Felony cannot be Bail d, becauſe He 1s attainted in Law. For 8 5 c. 101, 


the Intendment of the Law in admitting Perſons to Bail is, be- 103. MA 
cauſe it is uncertain whether the Party is Guilty or no; which can- _ "=>. 
not be ſaid when One is attainted. But a Perſon attainted by Out- 
lawry of any Felony may appear in Perſon, and plead Mſnomer, or 
_ Error, in Avoidance of the Outlawry, be it on Indictment or 
ppeal, and the King 's Bench may Bail Him. Thus One cannot be 
8810 if He is * by Verdict as well as by Outlawry. Out- 
law d and Excommunicate Perfons ſeem to be put for Examples only 
in the Statute; implying chat all other Perſons under the /ike Circum- 
ſtances are excluded. Theſe be Guilyy by Jud 
rovers, | See inf#a.] appear to ty u gment, 
— or Cone 


Such as are Taken with the Manner. For in this Caſe, Non Stat 
 Indifferenter whether the Party is Guilty or no, being taken with 


the Manner or Mainer, i. e. with the Thing ſtol'n as it were in His 
Hands. 


Thieves openly known and Notorious; where there is plain Evidence 
againſt Them. 


Priſon-breakers. For it is preſum d that He that is irmocent will 
never Fly or Break Priſon. 
| Perſons taken for Manifeſt Offences, under the Degree of Fclony, but 
of a Da Nature. Yet the Practice is otherwiſe. = 
Theſe are under Violent Preſumptions of Guilt. 
 Houſe-burners, Counterfeiters of the King's Seal or Coin and Trajters 
againſt the King's Perſon, are excluded the Benefit of Bail by Reaſon 
of the Heinonſneſs of their Crimes. 
By Common Writ or without Writ, ide. The Sheriff ſhall not Re- „ Intl. 186, 
plevy Them by the Common Writs De Homine iando, Writ of 3'* 
"= or De Odio & Atia (which are diſuſe ) or Ex Officio 
without Writ. [See the 28 Ed 3. chap. 9. poſt. ] 


Thoſe that are Indifted of Larceny by lr 
bt 


, or for ſome Li 
before Guilty of ho 
; or Accuſed of Treſpaſs ; may be 
ff by good * — the Sheriff 


: indited of Larceny ought to be of Quince, 

no ſtrong Preſumption that They are Guilty. 
Bailiffs, i. e. Before Sheriffs in : : Ing. 290. 

Oc, [See the 1 Ed. 4 chap. 2. 
all reſemments and Indictments to 
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* N 2. 190 All Aceſſaries Before and After the Fact are Bailable, if there are 


<5 166, not very ſtrong Preſumptions of Guilt. Principals ſuſpeted only of 

Þ 47, 427, Burglary and Robbery, tho' Indified, may be Baird. |Bur See Who 
423+ make Tail Bail, infra, and the 31 Car. 2. chap. 2. F. 21. | 

| The Party Accuſed of Treſpaſs, or in any Offence below Felony muſt 

de Bailable; . ouſted by Statute; or unleſs — gry doment be Given. 

3 One hath been Indicked, Convited, and hath had Judgment, 

4 Init. 178, He cannot be Bailed. 


179. Theſe are ſufficient Hints for the Expoſition of Weſtm. 1. chap. 1 5. 
which tho? it relates only to — Sc. yet I find that the Superior 


Courts are often governed 


5 1 m He that hath — Hurt another may go under Bail till 
Bult. ch. 166. the Party is Dead. 


P-42% [See the 29 Elis. chap. 5. F. 21. 31 Eliz. chap. 10. F. 20, Where 
Bail is not Required to Informations or Penal Statutes. 


In many Offences Bail is e xpreſſy Oꝛſted by Particular Statutes as * 
as by Weſlm. 1. chap. 15. 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall not Admit to Bail 
ſuch as are in Priſon by Condemnation, Execution, Capias Utla- 
gatum, Src, Surety of the Peace, or Committed 


the Special Command . of 280 Fuſtice, and V. agabonds "POE to 


Serve, 


Bail is alſo taken away by Particular g From Unlicenſed 
Alehonſe-keepers, From Perſons Arreſting in the Name of Another, 
| Bankynpts Refuſing to be Examined, F » A and Mother of Baſtards 
not performing juſtices Order, Collectors of Money for Repairing 
Bridges, Conſtables, &c. negleQing their Duty, Killers of Deer and 
 Comies, Dyers Convicted of uſing ood, Engroſſers, Deſtroyers 
of Fiſh, Forgers, Foreſtallers, Unqualify'd Perſons deſtroying the 
Game, Players at unlawful Games, Perſons Guilty of Fraudulent 
Conveyancies, Hatters taking above Two Apprentices, Deſtroyers of 
Hawks, Surveyors neglecting their Duty concerning the Highways, 
Thoſe that Reſiſt a Diſtrainer for Seizing Horfes in Waggons or 
Carts Travelling for Hire, above the Number allow'd, In-kzepers 
ſelling at unreaſonable Gain, Labowrers going from Work before it 
is Finiſh'd, Abſenters from Mn/ters, a of k by Oath of Alle- 
giance when Tender d, Perſons Guilty Court of 
Record, or of Perſuading and — thy Sor to . Delen, 
ans Committed by the College of Ph i{ers 
to pay Rates to the Poor, where no Diſtreſs can 3 made, — 
of the Poor refufing to pals their Accounts, Oc. Depravers of the 
Common Pr &c. Diſturbers of Preachers, Recnſants, Incorrigi- 
ble Rognes, Pans of the Chriſhan Religion, the Trinity or Inſpira- 
Cakes. 2 the Scriptures, Unlicenſed Schoolmaſters, Seamen quarrelling 
— Fighting in His Majeſty's Yards, &c. upon Non-Payment of Fine, 
Miſbehaviour of Servants and Apprentices, Sheriffs neglecting Duty 
concerning the Election of Knights of the Shire, Tr 


nſporters of 
Horſes without Licence and of Live Sheep, Witches, Takers away of 


Women Unmarried, and under ſixteen Years of Age, Oc. Theſe Sa- 
rntes are partly mention'd under their * — and in their 


3 
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proper Places. [But See Dalton, chap. 177. and Nelſon's ac os 
it. Bail.) 


Note, 1 to Priſon, He may be 
Removed by Writ of Habeas Corpus to the King's Bench; which * 2 Inf. 36g, 
may Bail Him in all Caſes, unleſs Bail is Ouſted by a Particular 
Statute. 

3. To ſhew Who may Take Bail, or Bail Offenders, Obſerve That 
Bail may be taken by * Virtue of a Writ, or ex Officio. By Writ, H. p. c. 

as by the Writ of Odio & Atia, Writ of Mainprize, | See ſupra.) * 
Mas Replegiando, Habeas Corpus, | See the 31 Car. 2. chap. 2. 
or the Habeas Corpus Act, For in Treaſon, Felony, and 1n other 
Criminal Caſes ;, the Subſtance of which hath been repeated, Book 1. 
chap. I. Ex Officio, 1. By the Juſtices of the King's s Bench, who 
may in an Original Proſecution by Indictment or Appeal before 
Them (as upon an Indictment or Commitment Returned to Them 
by Habeas Corpus or Certiorari ) take Bail where another Court can- 
not, P as in Caſe of Murder, Appeals of Death, [See 3 H. 7. chap. I.] * Staund. 18. 
or in Caſes prohibited by Weſt. 1. chap. 15. 4 For that Statute H. * 
beginning with Sheriffs, and other inferior Officers, extends not to 17 Ind. 185, 
Judges or any Superior Courts, who have — of Admitting to — Jang 
Bail by the 5 Law. Nay, it is affirm'd, That this Court HPC. 104. 
may (upon Good Cauſe) admit Perſons to Bail that are Imprifon'd 
by the King's Special Command, or by the Order of His Privy Coun- 
cil. [ See 225 Charta, 11 1 2 25 Ed, 2 r 4. 29 Ed. 3. 
chap. 3. 42 *. i etition of 3 Car. 1. chap. 1. 
wy 4g 1. 6 ODE Order of either 2. of 5 as 
if They * eſtly — * Juriſdiction, & c. [Sed Quære and fee 
Hewkin's Flas o the Crown, Book 2. chap. 15.) or by Order of 

Chancery in ſome Caſes, | Qr-ere, and fee Bd or by Order of In- 
ferior Courts, [See for the Power of other 2 n Weſt fiminſler- 

Hall, 31 Car. 2. chap. 2.] 2. By Juſtices of Gasol Delivery, who 
may take Bail, where of the Peace cannot take it; as of Dalt.ch. 
| a Perſon Convi& of Manſlaughter Se Defendendo, or by Mifad- 1 a-6Y 
venture, or of a Perſon Convict of Manſlaughter that hath a Par- 105. A 
don to plead. [See again the 31 Car. 2. y +4 2. where for Treaſon 
or Felony, the King's Bench, Seſſions of Oyer and Terminer or Gaol 
3 may Bail upon Prayer in Court, &c. and any Judge in 

ſes upon Habeas Curpus.] 3. By * Fnſtices of the Prace, * Dalt. ch. 
where They have Cognizance of the Cauſe. 166. P. 424- 


H. P. C. 105, 
106. 
By tbe 3 H. 7. chap. 3. Two Fuflices of the Peace (1 Quo.) have Coke of Bait | 
Porter to * to Bail Perſons fuſpetied of Felony, or others Bailable by 
Lat, until the next 


and Main- 
Quarter-Sefſions or Gaol-Delivery, and there ſhall 
certify the ſame, in Pain of 101. 
' The Statute of the 1 Rich. 3. chap. 3. which gave Power to One 
Fuſtice 4 bp the Peace to Bail Priſoners, is ns aled. | 
By & 2 Ph. & M. chap. 13. 1 ice or Frſtices of the 
Peace can Is any to Bail, which are forbid to be Bail d by Weſt. 1. 
chap. 15. bon ff laughter or Felony, or Siſpici- 
on of Manſlaughter or F on oo pe i Lo BE 8 
Bail by any Juſtices of the Peace, but in 2 
Fuſtices (1 Quorum) at. leaſt being Both ime of 
ſuch Bailment; which ſhall be cerrify-d in Writing with Si 
tion 
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© 2 Inft, 315: 
1 


166. p. ad. 
H. P. C. 106. 


H. P. Ga 97. 


166. p. 421, 
422. 
H. P. C. 98. 


2 in Court, 


HWP.C 9% 


tion of the Priſoner taken before Bailment, at the next General Gaol- 
Delivery, under the Penalty of a Fine to be ſet on Them by t oy 
of Gao "Delivery ery. The Juſtices of Peace and Coroners within the City 
of London and County of Middleſex, and in other Cities, Gr. may 
follow their Cuſtoms, Go. 


[See more in the ſaid Statute, and the 2 & 3 Ph. & M. chap. 1c 
Whereby Perſons accuſed of Manſlaughter and Felony, being ſent to 
Gaol for Want of Bail, are to be Examin'd, and the Acciſers to be 
bound over, G.] 

© This Statute of the 1 & 2 Ph. & Mar. chap. 13. ſeems to Ad- 
mit, That for Manflaughter, and all other Homicides, except Mur- 
der, or for Felonies, the Offender may be Bail'd by Juſtices of the 
Peace. But if in Cafe of Manſlaughter, tho it be Se Defendendo, and 
it does appear fo to the Jnſtices, yet if the Party Accuſed Confeſſes the 
Fact upon Examination, or it is apparently known that he Kill'd Ano- 
ther, They cannot Bail Him. ¶ See Weſtm. 1. chap. 15.. ſupra. | 

If it is Uncertain That He was the Sla and the 
but Manſlaughter, They may Bail Him; For the At 1 that 
. Caſe Manſlaughter is Bailable by Law. So in the Caſe of 

elon 

i Xfeer Indi&ment and Proceſs iſſued thereupon in Caſes nder Fe- 
lony, or in Caſe of Treſpaſs, Miſdemeanor, (where Bail is not pro- 
hibited by a particular Statute) One may be Bailed by Two Juſtices 
of the Peace, whereof One to be of the Quarum. Gers lay by 
One Juſtice. [See the 29 Eliz. chap. 5. Where One may appear with- 


out Bail upon a Penal Statute.] 
x As to Refuſe Bail, where the ought to be Baird, is a 
** Bail, when it ought 


. Miſdemeanor, and Finable; ſo to 
not to be Admitted, is puniſhable by the Juſtices of Gaol-Deliver 
by Fine, or as a negligent Eſcape at E; and is likewiſe 
puniſhable by ſeveral Statutes, [See Weſtm. 1. chap. 15. 27 Ed. 1. 
42 20 3. chap. 2. 1 & 2 Ph. & NM. chap. 13. 31 Car. 2. 
chap. 2 

If One is brought before * and it does not a opear That 
a Felony 1s committed, He may e Him; but if Felony 
has been Committed, and the ly ſuſpected, He muſt Bail 
Him or Commit Him to the dans. the 


chap. ] 


the 28 Ed. 3. chap. 9. Inqueſts Mn. ee 
and the Power ts adn is Balloon eg Them r 
1 EA. 4. chap. 2. ante. ] 


II. If a Court of Record Commit One for a Contempt done 
hke Order at their Plea- 


e is 


ſure. * But if One is 
Crime or Suſpicion thereof, He 


dicted and Acquitted, or 1 


Proclamation. | | 
roy dd tf Jo of 
tho one taken by the 


or the King's Writ, He cannot 
ceeding, but by the Fad 


Gh S Laws of England. 623 


a Private or Civil Aion, may be Diſcharg ed and ſet at by 
the Plaintiſt, even tho in Execution. [ But fee the 31 Car. 2. 1 * 
the Habeas Corpus Act.] 3 
* Now an Judifiment or Endifiment ( From E, To Accuſe) 85,4 
is a Bill or Accuſation drawn up in Writing at the Suit of the King for Wes $:mb. 
ſome Offence, either Criminal or Penal, and Preferr'd to a Grand f fis Str. . 
Jury of twelve Men or More, upon their Oaths, and Found by Them Kei, . 
a Judge, having Power to puniſh the Offence, being ſufficiently 
Grounded to put the Offender upon Trial by a Petty Jury of twelve 
Men. The Proſecutor and his Witneſſes give Evidence to The Grand 
upon their Oaths. The King's Counſel, as Proſecutors, may ma- 
nage the Evidence in Private to the Grand jury. 
A Preſentment is That which the Grand Fur Find and Preſent to * : Ing. 739. 
the Court un any Indictment delivered to Them. This is after- 
wards Reduced into the Form of an Indictment. When an Offence is 
found by Jurors return d to enquire of that particular Offence, It is 
called an Inquiſition. 
I cannot — that a Grand Juror ought to be a Freeholder. 
When the Grand Fury find the Bill of Indictment, They write On * Bacon's 
the Back of the Bill Hilla Vera. But If they think it a Groundleſs Ac- 31 
cuſation, They Endorſe Ignoramns;, and then the Party is diſcharged OT 
without further Anſwer. Upon Allowance, or Finding the Bill 
the Grand Jury, the Party is ſaid to be Indicted. For no One thall be 
Convi by Verdi&, unlefs the Offence is found by twenty-four Men at 
the leaſt (viz.) By Twelve or above of the Grand Fury endorſing 
Billa Vera upon Bill of Indictment (for if twelve Agree, They 
ſhall conclude the leſſer Number) and by Twelve (not more or leſs) 
of the Petty Jury upon Trial. The Grand Jury cannot find Billa 
Fiera for Part, ind enorames for the Ref It muſt be the One or the 
© Regularly Gr can Enquire of nothing but what ariſeth 
within the Coty for which they are Return d. By Special Cuſtom 
Indictments of Offences Committed in one County may be taken 


in a Place out of it; as Indictments of Offences in Middleſex 
are by Cuſtom taken at the Sefſions-Hall at Newgate in London, 
as well for Middleſex as London, Yet the Trial muſt be by a 
Jury of the proper County. [But See Of Trial By the Country, 


1 
ple A Grand Juror may be Challenged for Cauſe by One before he is * 3 Cro. 134, 
indicted. | 135, 147. 
The Grand „or Thoſe Indictors ought not to be de Medierate 


Ca nor ought They to have a Keeper, or be without 
a Petty Fury. 

"Gale 

whole 


'd, or taken at the Nomi- * * va. 32 
Indictment. ['See the 11 37 Abr. 
One of the Grand Jury diſcovers 77. 
to Him and the reſt of the Jurors, 


* Fine and Imprifonment upon an 


An Inſtitute of the Book IV. 
concern the King and the Publick. Offences by Common Law and 
Thoſe againſt a Statute Law are Indictable. Where a Statute prohi- 
bits an Act of a Publick Grievance, or Commands a Thing of Pub- 
lick Conveniency, an Offender againſt ſuch a Statute is puniſhable by 
way of Indictment, as well as at the Suit of the Party Grieved. In- 
dictments muſt be at the Suit of the King, and no Other. 

* zRoll.Abr. s It is the Beſt way to Joyn Several Offenders in the ſame Crime in 

797, 7#: the ſame Indictment, where the Offence doth wholly ariſe from the 

Joynt Act of all the Defendants. On ſuch an Indictment Some may be 
Acquitted, and others Convicted. a | 
In every Indictment theſe Things are 7 4 5 

*4Rep-44 . „ Indidments (being in the Nature of Declarations for the King 

7 Ind. 303-4. againſt Offenders) ought to be Certain to a General Intent, and muſt 

Weſt. S,mb. not be ſupplied by Implication or Argument. Preciſe Certainty to 

. 207. Every Intent is to be obſerved, though the Law will not allow Ex- 

| Kely rr, 12. ceptions that are too Nice, 


2 Roll, Abr. rthe | 
79, 30, 81. 2. Fu T, 


By the 1 H. 5. chap. 5. An Indiftment onght to ſet forth the Chri- 
ſtiau Name, Surname, and Addition of the Eſtate Degree, My- 
ſtery, Town, or Place, and the County of the Offender, &c. | 


The Chriſtian Name and Surname. V 
But when the Name of one kill'd is unknown, or Goods are Stolen 
from a Perſon that cannot be known, It is ſufficient to ſay one 
Unknown was kill'd by the Perſon Indicted, or that he Stole the 


Goods of one Unknown. And if there is a Miſtake in Spelling of 
the Offerder's Name, If it Sounds like the true Name, It 1s Good. 
If 


And it is Good If the Party is Indicted by another Name, 
the Party is known by Both. A Miſnomer of the Defendant's Name 
of Baptiſin may be pleaded in Abatement of an Indictment; Ju not 
of His Surname, as in an Appeal. The Inhabitants of a Par. i, tho 
no Perſon is particularly Nam'd may be Indicted for not Repairing the 


_ Highway. | 32 5 
: Eſtate and Degree; whether of the Nobility, or under the Nobt- 
ity. 


The Place of Abode, or The Dwelling Place of the Party Indicted, 
(both Town and County) is expreily Requir'd. If the County is 
: r Cr. 605, named in the Margin of the Indictment, It is well enough, i Ex- 
751. cept in Caſes of Felony, where it muſt be always named in the 
Body of the Indictment. A 

If no Town is named, or any Place where the Fact was done, 
The Indictment was Void. [See 9 H. 5. chap. 1. 18 H.6. chap. 12.] 
H. p. c. But a! Miſtake of the Place in laying the is not material upon 
wm the Evidence, if the Fact is prov'd at ſome other Place in the ſame 

County. Be 

The Statute faith that the Indictment ſhall Abate for any of Theſe 


Myſtery Ci. e.) Art, Trade, or Occupation. 


taking no Ad 
of this Act. 
this Statute, 2 Inſt. 665, &c.] 

"IM 3 
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Generally there is the ſame Law concerning Addi 1 Y 
_— MR hr TO AL > 


Strictneſs. 
3- The of the Time wherein the Offence is done. e . 
ſet down the very Day when Treaſon, Felony, ec. was Committed. TY 
need not be prov'd upon Trial. [See Of Evidence, * wg. 2,0” 
Weſt's Symb. 
it is not to ſet down the Day and Lear; Keie. 7* 
as in an Indictment for not a Ditch, &. H. P.C. 264. 
n be ſet forth, whether it be 
Taka Felony, Treſpaſs, penal Statute, &c. Sometimes You muſt 
ule Special Words. " In Treaſon the Indictment muſt fay Proditorie, © 4 Rep-39- 
and conclude Contra Ligeantiæ ſue Debitum, in an Indictment of High pads 
Treaſon againſt the King's Perſon. In Murder it muſt fay Murdravit, 2 — Symb. 
for that 1s a ; x Word of Art which implies Malice; if the Killing was by $ . 
a Blow with the Hand or by ſhooting, You muſt alſo ſay Percuſſit; 20). 
not if it was by Poiſoning. See Of Appeal, poſt.] in Hoo Bar- 7 Rep. c. 
glariter or Burgulariter, or Burgalariter ,, In Rape, Rapuit, not Car- 9 _ 
naliter Cognovit ;, In Felony and Maybem, Felonice only; but in Mayhem 
Felonice Maybemavit, In Larceny, Felonice Cepit, not Felonice Abdnxit or 
Aſportavit, without Cepit. Things Living muſt be ſet down, as Horſe, 
Ox, & c. Dead Things are to bob call'd Bona & Catalla, but you muſt 
expreſs what Goods and Chattels. And in all theſe Caſes, and in Treſ- 
paſſes, the Indi&ment ought to be Y; &. Armis, and conclude Contra 
Pacem. [But See 37 H. 8. chap. 8. 4 & 5 Am. chap. 16.] In Of- 
| fences againſt the Peace only, as Conſpiracies, Deceits, &c. Theſe 
Words With Force and Arms are not neceſſary. In a Forcible Entry 
The Words Manu forti amount to it. If the Offence is created by a 
® Starmte, it muſt conclude Contra Formam Statut, G. The Recital 4 Rep: 48. 
of a Publick Statute is not Neceſſary, but rather Dangerous ; he SOS 
a Miſrecital thereof will ſpoil the Indictment, The Subſtance and 
Material Words in fuch Statute muſt be ſet down; concluding 
| Contra Formam Statut, Oc. 3 
5. The ? Value of the Thing by which Offences are committed muſt v Weg 
be Expreſſed. It ſeems neceſſary to Value Things Stol'n, that it may Sand Of In- 
appear, whether it is 1 1. A or rn Larceny. In Treſpaſs — 
the Value may aggra Things Fere Nature 
ought not IXI. If 
the Indictment is of Living Things, You muſt fay Preris, Gr. If of 
Dead Things, you muſt ſay Ad Valentiam, &c. [. — the Difference. 
But it is ſaid that One Dead Thing only muſt be „not Ad Valen- 
diam. | 
1 An Indictment lies upon 1-3-3131 
Penalty is provided, and the ſhall be tried and impriſon d; 
if ſuch Statute concerns a Multitude of Perſons. But if it concerns 
One particular Perſon only, an Action on the Caſe doth lie, not an 


* 


Arm 
* 


Indictment. 
l there is an Indifiment and Inquiſition againſt one for the ſame ' Kelp. cok 


the Coroner's and Another the 
tried on both at the fame Time. For if 
indicted for Murder, and Convicted of Manſlaughter, or Ac- 


Offence, One found 


Grand Jury, He may 
One | s 


LIN 


—— 
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quittted, and at the fame Time there is a Coroner's Inqueſt, He may 
plead his former Conviction or Acquittal in Bar of the other. If an 
Indictment is void for Inſufficiency, or if the Trial is in a wrong Coun- 
* 4 Rep. 40 ty, Another Indictment may be drawn for the ſame Offence, where- 
H. P. C. 244. by the Inſufficiency may be cured, and the Ind ictment laid in Another 

County, though judgment was given. 5 
By the Common Law the Court may Quaſb any Indictment for any 
| ſuch Inſufficiency in the Caption or Body of it, as will make the Judg- 
ment Erroneous. By Inſufficiency in the Caption I mean a Default in 
ſhewing before whom the Indictment was taken, their Frriſdvifion, the 
Place where, the Nimber of the Jurors, the Day and Tear when the 
Court was Holden, &. 
*5Rep. 121. Falſe * Latin ſhall not Quaſh an Indictment. For tho' an Original 
He: Ci) Writ or an Appeal may abate for Falſe Latin, yet Judicial Writs, Fines 
3 Cro. 465, or Indi&ments ſhall not, if the Word is Latin; but if the Word is not 
Latin, or allow'd by Law as a Word of Art, or Inſenſible, There if it 
is in a Point material, it makes the Indictment inſufficient; as Mrur- 
dredum for Murdrum, Bingariter for Burglariter, &c. But nothing which 
may be rejected as Swrplnus thall vitiate an Indictment. | See Of the De- 
claration, chap. 4. ante. | 


— W N 


By the 7 W. 3. chap. 3. All Perſons Iuclicted of High Treaſon, (ex- 


cept for Connterfeiting the Coin, Great Seal, Privy Seal, Sign Manual ar 
Privy Signet) or for Miſprifion of fuch Treaſon, ſhall hade a Copy of the 


whole Indiftment ( But not the Names of the Witneſſes ) Five Days at leaſt 
| before His Trial, to adviſe with Counſel thereon, &c. [See 7 Ann. 
chap. 21. 5 = 5 
75 Is > FE muſt be Found within Three Years after the Offence 
committed, except in Treaſon for an Attempt of an Aſſaſſination on the 
Body of the King by Poifon, or Ortherwiſe. 5 
No Indictment for any of the Offences aforeſaid, nor any Proceſs, nor 
any Return thereon, ſhall be Quaſh'd on the Motion of the Priſoner, or 
His Counſel, for Miſwriting, Falſe or Improper Latin, unleſs Exception 
for the ſame be made by the Priſoner, or His Counſel, before Evidence 
Given in Court. Nor ſhall Any fuch Falſe or In Latin, after Con- 
_  vittion, be Canſe to Arreſt Fudgment , tho any Judgment given upon ſuch 
Indictment, may be Reverſed yo a Writ of Error, Sc. | See more of this 
Statute Of Evidence to the Petty Fury, infra.] 


By the 10 & 11 W. 3. chap. 23. No Clerk of Aſſiſe, The Clerk 
ef the Peace, or other Perſon ſhall baue more than 2 8. for Draw- 
ing an Indittment againſt a Felon, upon Pain to forfeit 51. to the 
Party Grieved, with full Coſts of Suit. If they Draw any Bill De- 
feftrve, They ſhall make 4 New One without Fee, under the ſame 


See the 5 & 6 V. & M. chap. 11. To prevent Delays of the Pro- 
ceedings at the Quarter Seſſions of the Peace by Removing Indict- 
ments by Certiorari into the King's Bench before Trial, &c. 
be pa IV. An Approver (Probator, Prover) is a Perſon indicted of 
H. P C. 192, Treafon or Felony, and in Priſon for the fame, and not Difabled to 
93-19 Accuſe, who upon His Arraignment before any Plea pleaded, and 
193,196,197+ 3 beforc 


V. An * Appeal rom Appeller „Io Accuſe, 2808 A To Of Appeals. 
Call) is an Accuſation of One againſt another to Attaint Him of Fe- — 
lony by Words Ordain d for it. This is always at the Suit of the Sub-: 
ject. Y It is the Party's Private Action, prof; he Crown » Lit. 116. 
in reſpe& of the Felony. The Appellant is call'd the Plaintiff, and 3 


s. 1. For a W to One's Anceſtor, 257. b. 
is only for the Death of his Anceſtor. 2 316, 
; and this 1s to be proſecuted by the 
uſband. 3. For Wrong done to the 
, Rape, Mayhem. This laſt Sort 
the Proceſs 1s more Nice and Chargeable 


the Wife for the 
the Death of his 


have an Appeal of the Death of his Wife, but the Heir only. 

The * Heir muſt be Heir Male, tho* He Derives - & Female. . 196. 25. 
| Wi maintain an Appeal. And He *d. 33. b. 

| of the Common Law, and * 

is Anceſtor. If the Appeal IS 182, 183. 

mg. II Heir Male ſhall | 
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in 2 Inſt. 319. 


35. 


3 Inſt. 1 


ed in Evidence that the Wound was given 


prov 


if it be 


H. P. C. 265 


— 


ith any other Weapon, The Offender ſhall be found Gui 
upon ſuch a Count, or in an Indictment, It cannot be gi 


But 
in Evi 


was Poifon'd or Drown d, c. 


[ See 


Murder or Homicide of another Kind. 


the Petty Ju 


z It being 
is kill'd with a Weapon. 


denee that the Party 
at all was uſed 


he” - 


320. 


The Tear muſt be 2 lat. 


Day 
Not 


thin 4 Tear and 4 


nſt. 135. 


1 Inſt. 13 


41 


5 
O. b. 


twenty eight 


to 


ef e 


Y, 


Appeal . 


and 


a. 
255. a. 
5 Rep. 1. 


— 1 * Appeal, 


IN 


' Rep. 50 
v. 107. 


22 


1 


d to the 


preferr 
be a Faint Profecu- 


the 


be 


* 


0 


if the 


fand that there is like 
— to 


Fraud. 


the Court tha} 
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darker 
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e peal, = But i the Party is found Guilty 


of Manila 


ughter, 
* the Benefit of 5 No Appeal lieth. It is ſaid to be 
HP. . ſonable That the Appeal ſhould interpoſe preſently after the Convicti- 


107, 108. 


Judgment and Execution in Manſlaughter. For 
adm then an Appeal might prevent Judg- 
ution upon a Conviction of Murder, as well as Man- 
Do r - doe 3 — - one guilty of Homicide 

= him of Moder may be to an 
Meer For that the 


fra. 

* p Appeal is Sd 
3 ter d in Latin. JA he Tha roy in og 

Cn and Defended by Attorney and Counſel. [| 


pr 
the 3 H. 7. 


- Mites S 


ment as on an Indictment. 
1 Sid. 325 Þ Evidence Given for or againſt the Defendant in an Indidment, 3 


no Evidence in an Appeal. 
againſt the Appel- 


1 One is acquitted He ſhall have His Damages 
ba. mo 2. 13 Ed. IG W thereof. 


of Manſlaughter, or 
coder the Decadent is 


r Pardon it. But if he is Ac us the 
upon an Indictment at 1 
and Jager, infra , And Danvers's Abridg. Tit. 


a Pecu u 
e 
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«io Batteries, Cheating, Reſcous, Seditious Words, — 
Libelling, Riots, Extortion, Nuſances, Contempts, Oc. 
When the rr 


rally by Order of Court. But when the Attorney General does it, It 
is Ex Officio. 


By the 18 Eliz. chap. 5. Every 


Informer upon a Penal Statute ſhall 


exhibit His Suit in Proper Perſon, and Purſue the ſame by Himſelf, or His 


Attorney, by Wo of hfwnazi or Original Action, and not otherwiſe, 
and ſhall have no Deput 4 


A Note of the Time re of Een hf Information ſhall be Taken, and 


from — for It ſhall be accounted a Record; before which Time no 
Proceſs ſhall iſſue ont upon it. And 


pon Every ſuch Proceſs the In- 


Information is Grounded. 


No Informer ſhall with the Defendant before Anſwer, nor 
after Anſwer, but by Conſent of the Court on Pain of the Pillory and 10 1. 
Kc. If He Diſcontinues or is Nonſuit, &c. the Court fhall give the De- 

 fendant His Cofts. 


This Aci ſhall not Reftrain Officers who beve lawfully uſed to exhibit 


Information; nor Informations npon the Statutes of Maintenance, &c. as 


to the Parties Grieved, nor Perſons to whom Any Forfeiture is Given in 
Certain. 


former's Name ſhall be Indorſed, and alſo the Statute upon which the 


0 No sag by Bill or Plint by a Party Griered, ung upon a Clauſe | c 


relating to Himſelf only, is within this Statute. 


(See the 21 Fac. 1. chap. 3. and the Expoſition thereof 3 Inf. 186, 
137. being a Statute againſt thoſe that Obtain Power to Diſpenſe with 
Penal Laws, and the — thereof. 


[ See the 29 Eliz. chap. 5. in Fine, where One may Appear to an 


Information upon a Penal Law by Attorney, without Bail. And the 


=— 7 2 10. How far the 29 Eliz. does extend. And ante. Al- 
"A 


fo the 31 
be laid in the proper County, and again the 31 Eliz. chap. 5. where 
the Information ſhall be brought in Due Time, ante, chap. 4. See the 


21 Fac. 1. chap. 28. For the r Statutes, where- 
dy formers did vex the People.] 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 


the King's Bench ſhall not, without eſs Order in open Court, file 
;4. — 11 I Treſpaſs, Battery yg Miſdemeanors, before 
He Hath taken a 


Proſecute with effect; and to 

and Pay Coſts to the Defendant etc, of Proſecution, unleſs the 

Fudge "hell at the Tri in Open Onrt der pon 
Recognizance 


4 was Reaſonable Canſe for ſuch Information. 
the Clerk of the Crown, or a Fuſtice bar uf} Agog, may Take: 
ſhall enter the Record, a 


and the Clerk of the Crown ſha 


File a Memorandum in His Office for All 2 to Reſort to 
without Fee. 


This Act ſhall not Extend to 49 other Informations than Thoſe in the 


Name of His Majeſty's Coroner, or Attorney, commonly call d the Ma- 


fer of the Crown-Office 


So 


chap. 5. 21 Fac. 1. chap. 4. where the Offence ſhall 


3 1 Penalty of the Informer to 
gab wed rb ns 


Record, That 
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Jo that the Informations by the Attorney General remain as they 
were at Common Law. 
If the Information is tried at the Bar, The Defendant ſhall not have 
Coſts by this Statute ; for the Judges here cannot make a Certificate 
to Themſelves That there was Reaſonable Cauſe for ſuch Infor- 
mation. 

See the 9 Am. chap. 20. To make the ings upon Informa- 
tions in the Nature of a Quo Warrants more ſpeedy and effectual. 

I think Informations are never Quaſh'd for Inſufficiency, as Indict- 
ments may. [See the 9 Ann. chap. 20. F. 16.] A prior Suit Depend- 
ing may , pleaded to an Information on a penal Statute : So may a 
Pardon, a Releaſe, a Recovery in a former Suit. | See the 4 H. 7. 
chap. 20.] The General Iſſue may be Not Guilty, Nibil Debet, &c. [See 
the 21 Fac. 1. chap. 4. and fee Of Acliont upon Statutes, and where 
Acliont muſt be laid, Oc. chap. 4. ante. | 


I proceed to the Arraigment of the Priſoner upon Indiftments and As- 

 peals, whether Principal or Acceſlary. ” 

Of the Ar. VII. An * Arraignment (from Arraigner, To ſet in Order) of a 

raignment of Priſoner is to take Care That the Prifoner does appear to be tried, 
i lad. 262. b. and to Hold up His Hand at the Bar, for the Certainty of the Perſon, 

263. 2, and to plead a ſufficient Plea to the Indictment. The Priſoner is to 

m. 4B. Hold up His Hand only in Treaſon and Felony ; but this is only a 

1 Ceremony: If He owns that He is the Perſon, it is ſufficient with- 

"2 Inft. 315, out it; and then upon His Arraignment His * Fetters are to be taken off; 

31 335 and He is to be treated with all the Tenderneſs imaginable; No 

H. H. C. 212. Man is ſaid to be Arraign'd but at the Suit of the King, upon 

Kely. 1. an Indictment found againſt Him, or other Record, wherewith He is 

to be charg d. We may Arraign an Aſſiſe or Appeal, But the Tenant 

= _ is not arraigned ; becauſe Theſe are at the Suits of the 

Subject. + 

The Arraignment of a Criminal muſt be in Engliſh. [See the 

30 Ed. 3. chap. 15.] Appeals are faid not to be within this Statute 

for they are to be arraigned in French, and the Plea of the De- 

fendarit is to be read in French, | Quere, The Reaſon of this Diffe- 

z ing. 139. * If the Principal is acquitted, or Convict of Manſlaughter, or 

H. P.C. 221, Se Defendlendo, _— Attainder hath his Clergy, or is pardon'd, 

I or dies, the Acceſſary ſhall not be Arraign'd. [But fee 1 Ann. 

chap. 9. 5 Ann. chap. 31. which are taken Notice of Book 3. chap. 2. 

Concerning Principal and Acceſſary; where more Relating to the 
Irraignment of Principal and Acceſſary is mention d. By theſe Sta- 
* r 3 8 

15 m alter d. , „ 185. p. 515, 516, 

517. For Oe fulumairy of the Arraignment and Trial of a Pri- 


_ loner. ] 


Of the Bebe. VIII. The Priſoner either ſtands Mute, or Confeſſes the Fact, or Pleads 


viour of the upon His Arraignment. 
Criminal up- His 4 
en his Ar- 


raignment. Z | I, If 
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arraigned of Petit Treaſon or F ſtands Mate, or & P.C. 
Anſwers nothing at all, It ſhall be Enquir'd whether he ftands Mute g 
DO © bs Ge cr if he Seands Mute out of Seub- 178. 


Laws of England. 


1773 


9. 
1 after he 5 > Sven 
enance. * The n p. C. 228. 
ain Fort &. Kely. 25, 28. 


8 Guilty, He 
Penance in Caſes of Petit een a 
Dure, with Forfeiture of Goods, 
the Court orders Nr 
rr 


de Se Lv td Dk Rao, whe They 


and there ſhall be laid upon their Bodies as much Weight as They 


can bear, and more, till they are Dead. This Puniſhment ſome Inn. 351. 


have Endured, becauſe it Works no Attainder, or Forfeiture of 
Lands, or Corruption of Blood. i an Appeal of Felony if the : Ind. 177, 
Priſoner Mute, He ſhall have Judgment to be preſs d, as upon C4, 22. 
an Indictment. And this is by the Common Law. But upon Stand- — - 
ing Mute obſtinately in Cafe of High Treaſon, The Criminal ſhall K. F. C. 26. 
Have ſuch —_—_— - 7 Convided by Confeſſion or 
| Verdi. [See et. 1. chap. 12. and the Expoſition thereof, 2 Inf. 
177. 
This Statute does not a IP Treaſon, the Higheſt Of- 88 
fence; nor to Petit La eſt of all Felories. For lach 2 lf. 177. | 
Offenders ſhall have like 22 as if they had confeiſed their * 8 
Crimes. 
The 28. H. 8. chap. 15. allows the Pain Fort & Dire in Caſe of 

F Piracy, where a Pirate ftands Mute. f 3 Inſt. 114. 


By the 33 H. 8. chap. 12. (entitled, The Bill for the Houſhola) 
Traitors, Felons, &c. ſtanding Mute upon their Arraignment within the 
King's Palace, ſhall be deemed yy Offence, of which They are 
Indicte - 


Tr te 3 GM Makin s 9. 1 Ann. chap. 9. bs what Cafes © 
Priſoner ſtanding Mute loſeth Clergy, which way of pie Patong poly ol 
and conſequently ſhall in thoſe Cafes u the Puniſhment of Pain 
Fort & Dure.] 5 Quare, What ſhall be done with the Priſoner, if he 2 Ing. 178. 
peremptorily Challenges above Twenty Jurors, whether the Challenge ay 3 
ſhall be over- ruled, or the Priſoner Hang d, or Preſſed to Death? H. P. C. 226, 
[See of Challenge, Poſt.) * Ag 
2. If the Priſoner ſes the Fa, the Court has Nothing more 
» & than tw» Frocced „N The Confeſſion 


Mmmm may 


—B 


ew off Nikil Dieere & Inſufficienter Dicere. 2 Inſt. 178. 
Confe (ſus in Judic Habetur. Inſt. 66. 
Cum 2 — 2— Ibid. aca 
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ion accept 
* Lamb. cy. By which * Indirect Confeſſion 
=> to plead Not Guilty to an Action for the fame Fact, as 


Trials per Where he di and expreſly Confeſſes the Indictment. 
A 


Pais, cap. 25. Judgment, nfra. „ 5 
— 1 e Frlbner * Pleads upon his Arraignment, He ei 
tery. Pleads Sanctuary, the Benefit of the Clergy, Demwrs to the In- 
—_ Pleads in Abatement or in Bar, or He Pleads the General 
1. The Plea of Sanctuary with Aljuratian is taken away By the 
21 Fac. 1. chap. 28. as before obſerved. l 
Magna Charta, chap. 29. ſupra, the 32 H. 8. chap. 12. and Staumd- 
ford's P. Cr. Book 2. chap. 40.] 8 
2. Or He Pleads the Benet of the Clergy. But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy till he has other- 

_ wiſe Pleaded. [See Of the Benefit of the Clergy, Book 3. chap. 2. 
where the Particular Offences are ſet down, in which the Benefit 
of the Clergy is allow'd, and where ouſted by Act of Parliament. 
18. P. C. 150. 3. Al Demurrer is when the Criminal iſſue upon a Point of 
F Law in an Indictment, allowing the Fact to be True, as laid in 
e the Indictment or Appeal. If the Indictment, or Appeal, proves to 
be Good in Law, in the Opinion of the judges, They proceed to 
Judgment and Execution, as if the Party had been Convicted by 
Confeſſion or Verdict. For he ſhall not be put under the Pain Fort 
& Dnre, dy his Demurrer he refuſes to put himſelf upon 
the Enqueſt according to the Letter; yet he is out of the Reaſon of the 
Law, becauſe a Demurrer is allow'd to be tried by the Judges and not 

by the Enqueſt. ¶ See again Weſt. 1. chap. 12. ]] 
4. In Abatement, as that there is a Miſnomer in His Chriſtian or 
Surname. If the Priſoner Miſnomer of his Surname to an 
Appeal, It goes in Abatement. But in Caſe of an Indictment, He ſhall 
be put to anſwer the Treaſon or Felony. Miſnomer in the Chriſtian 
Name goes in Abatement to an Indictment, but then the Priſoner muſt 
give his True Name, and By That Name he may be forthwith 
J. Or He Pleads in Bar; as Amwterfoits Acquit, Auterfoirs Convift 
before Judgment, Auterfoits Attaint, or a Pardon. | + 
»$P.C. 04%, . m Auterfoits Acquat, i. e. That he was heretofore Acquitted of 
PC the fame Treaſon or Felony. For One ſhall not be brought into 
3 of his Life for the ſame Offence, more than Once. ® In an 
al of Death vits Acquit upon an Ihdifiment of the fame 
th, is no Bar. [See 3 H. 7. chap. 1.] But Auterfoits Acquit in 
an Appeal, is a Good Bar to an Indiftment, unleſs the Appeal was 
Erroneous in Subſtance or by a Wrong Perſon. It is no Good Plea 
upon a Void Indictment, when Indicted again; nor if One is 


245- 

u 2 Inſt. 213, 
214. 

4 Rep. 44,45· 


——— i o Princi it be a Bar Indictment againſt him 
M. P. C. t. Aefuit as rincipal can it be a to an againſt as 
3 


4 
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Acceſſary After the Fad. P If it is found in 2 or A 4 Rep. 45, 
of Death, That One kilFd another in his own Defence, K 2 Kr. 2 


quitted of the Felony for Ever. 4 One Acquitted of Bu rglary and © 


Stealing the Goods of One Man, may be Indicted for Felony for Ne * 


Stealing the Goods of another out of the ſame Houſe. 

2. Anterfoits Convift before ] ent, i. e. That he was Heretofore 
Convicted. * Auterfoits Convitt by Confeſſion or Verdict of Manſlaugh- , tug. 214 
ter in an Indictment is a Bar in an Appeal of Murder, if the Perſon fo 4 Rep. 40, 
Convicted is admitted to his Clergy, or at leaſt hath pray'd it, tho not Fc. 

call'd to Judgment. See the 3 7. chap. 1.) A Com dien of Man- _ go, 4 
flaughter in an Appeal of Death may be pleaded in Bar of a ſubſe- 9+ * 
quent Indictment for the ſame Death. 

A Conviction on an Indictment of Felony may be pleaded to an In- 
dictment for the ſame Felony. But Antfoit: Condict upon an In- 
dictment in this, and the like Cafes, is faid to be no Plea In Bar, 
_ One is not call'd to Judgment; as Convidion of Mantlau; ghter 

an Indictment of Murder is to an Appeal for the ſame Death, 
* being cail'd to Judgment, if the Party prays his Clergy. The 
Difference is wholly owing to the 3 H. 7. chap. 1. which leaves the 
Benefit of the Clergy as it was at Common Law. [See the 8 Eliz. 
chap. ey Eliz. * 7. and of the Benefit of the Clergy, Book 3. 
chap. 2. 

4 Anterfoits Attaint, i. e. Heretofore Attainted for the Sane Offence, 
or For another Offence. 


For the ſame Offence ;, This is a good Plea in Bar to free One 8 P. c. 157. 


from Anſwering again, tho the Record is Erroneous. If one is At- eee 
tainted by Outlamey in Treaſon or Felony, He thall not anſwer to a 6 8; 


New Indiqment, or Appeal, for the Treaſon or Felony for which he mY 
is Outlaw'd ; if the Outlawry in Treaſon or Felony is not Void. For 

if one is already attainted, to what Purpoſe ſhall He be attaint ed a 
Second Time? 

But in an Appeal of Death at the Suit of the Party, Anterfuits At- 3 Inſt. 213, 
:aint upon Indictment of the ſame Death is no Plea : But in Cafe of E. © 245, 
Indi&ment at the Suit of the King, Auterfoits Atraint is a Good Plea, *” 
Heretofore Attainted of Murder is a Good Plea to an Indictment, Sc. 
of Petit Treaſon of the fame Death So if One is Attainted of M- 

Haug brer, It is a Good Bar to an Indictment of Murder, and e Converſo, 

of the fame Death. 

For Another Offence. * If one is Attainted of Treaſon, he cannot 2 Inf. 213. 
be afterwards attainted of a Former Treaſon. Auterfoits Attaint of 

One Felony is a Bar to an Arraignment of another Felony ; One In- H c. 248. 


dicted of a y by one of the Perſons Robbed, and attainted 
thereon, may again be Indicted by another Perſon robbed at the ſame 
Time; becauſe by the 21 H. 8. chap. 11. The Party ſhall have Re- 
ſtitution of his or Goods. If One is attaint of Y Petty Lar- 3 nd. 212. 


ceny, He may be afterwards Attainted of Felony, for which he 
Have Judgment 2 . „ : 
to have another Judgment. If judg'd to the Penance Pain 
Fort & Dure, Let he may be i a for . forme Felony, be- 
cauſe the Judgment of Penance was he Feluny bu: for 
Contumacy. * Beſides, the Penance bes Anaindr, 1 Inſt, 391.4. 


Mm m m 2 What 


1 
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What I have ſaid of the Plea of Auterfoits attains, you muſt ſup- 
p. poſe it not to be Reverſed for * Error; or that the Attainder at the 
4 Rep. 45. Suit of the King cannot » be Pardon'd with reſpect to a Proſecution 
ARE upon an Appeal, (tho in all other Cafes the Plea is of the ſame 
es. FP. C. 105. Force as it was at Common Law,) or that One attainted of Felony 
Aue ts, is not afterwards Indicted of High Treaſon Before or After his At- 
2 Inft. 590. tainder ; or that it muſt not be underſtood with a Relation to ſeveral 
- IG 6 Indictments of Larceny fince the 21 H. 8. chap. 11. which entitles 
"Me every Proſecutor to a Reſtitution of His Goods, if the Offender is 
found Guilty, as before Hinted; or that an Indictment for a Treſpaſs 
is a Bar to an Indictment of Larceny for the fame taking, &c. For a 
Bar in an Action of an Inferior Nature will not Bar another that is of 
5 Higher Nature. In all theſe Cafes Auter foit: Attaint is of no 
6 
* : Inft. 233. 4. One may Plead a Pardon in Bar. © A Pardon (Perdonatio) 
2 Inſt. 316, is a Work of Mercy, whereby the King either before Conviction or 
. b. c. 250. Attainder, or Afterwards, Forgiveth any Crime, Offence, Puniſh- 
| Kely. 122, ment, Execution, &c. Pardons of Treaſon, Felony, &c. come from 
1118. 2 b. the King, [See the 27 H. 8. chap. 24.] who By the Common Law 
1 Inft. 274. | 

TO had Power to Pardon all Offences; but this Power is Reftrain'd by 
San | See fn] 
A Pardon is either of Conſe or of Grace. 5 
Of Comrſe and Right, as for a Perſon Convict of ide Se De- 
Fendlendo, or By Chance-medley, upon an Indictment or Appeal of 

r | 
Of Grace, where ſome Things are Required for Their Allowance 
by the Common Law and by Statute. By Common Lam); as when 
They are Conditional, and not Abſolute, as Upon Condition of 
Tranſportation, &c. By Statute, For, 


y the 27 Ed. 3. chap. 2. In 4 Pardon of Felony upon Suggeſtion, 
The Suggeſtion and the Name bim that makes it muſt be com- 
riſed. | | CEL 5 | 
| # By the 13 Rich. 2. Stat. 2. chap. 1. In 4 Pardon f 
or Treaſon, The Offence Committed nniſt be ſpecified in t 
wiſe it ſhall not be alle d. | See 16 Rich. 2. chap. 6.] 


*2Inf.233, 4 A General Pardon of all Murders, Robberies, &c. to one In- 
8. 366, dicted and Convicted of Murder, Robbery, Gr. is not Good, with- 
43- out Recital of the Indictment and Conviction. For it ſhall be in- 
| 6Rep- 13- tended that the King knew not of that Conviction. But if the Party 
1. L C201. is neither Indicted or Attainted, A Pardon of all Felonies in Gene- 

ral (except as in the Statute of Rich. 2. above-mentioned 1s excepted) 
is Good, = - 


Mu rder, Rape 
Pardon, Other- 


By the 5 & G W. & M. chap. 13. The Statute of the 10 Ed. 3. 
chap. 2. For Findling Sureties for the Good Abearing, upon a Pardon of 


Felony, is Repeal d. . — 
Provided, That if any Charter of Pardon is Pleaded for any Felony, 
the Fuſtices before whom fuch Pardon ſhall be pleaded, may At their Dif- 


cretion commit ſuch Perſon till be enters into — — with Two ſuf- 


ime not exceeding ſeven 
1 Feme- 


ficient Sureties, for bis Good Behaviour, for any 


Tears, 
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Fans Coverts and Iefants foal Find Two fuffciont Swetics en. = 


See the 4 Georg. 1. 11. where the King may Pardon or Diſpenſe 
with Tranſportation, IIR od bony pc be xr * 


Pardons 1 Grace are either General or Particular. 1. General, 3 Intl. 233, 
either by 4# of Parliament or By Charter of the King, A General 17 C., 
Pardon By Ad of Parliament be taken Notice of by the Court, 252. oy 
If it s abſolue cho the Party waives it, or does not Plead it. But e 
i it Hath of Offences or Perſons, The Court cannot take 
Notice of it; neither can the Party have Benetit thereof, unleſs He | 
Pleads That he is none of the Perſons Excepted. But commonly 
Advantage is given to the Offender by the Act it ſelf without Pl 


ing. 22 Pleaded under a 

Great Seal; tho the Party may waive it, if he pleaſes. But General 

Pardons are moſt commonly made by Act of Parliament; and of late 

Years have very rarely come from the Crown. It ſhall always be ta- 

ken moſt beneficially for the Subject, and moiſt ſtrong againſt the 

King. A Pardon of all Miſpriſions, Treſpaſſes, Offences and Con- 

tempts, will pardon any Crime which is not Capital. 2. 5 Particular, * 2 Inft. 20, 

as at the or at any other Time, of any Offence, as alſo 3/"* 233, 

of any Exe Puniſhment. It needs not any Writ of Allowance, ” 

(viz..) That he has found Sureties. [See 5 & 6W.0 A. ſupra.) But 

r. 

Thel Acceptance of a on is an Argument of Guilt; and He * 4Rep. 43. 

| that Pleads it confeſſeth the Fact ow 2353 
i Gloves are Due to the Judges on Allowance of a Pardon. Wo : Pule, 88, 

1 He muſt plead it before the Judges where he is ely. 25. 


_—— obtaineth a Pardon before ies He ſhall Forfeit 5 Regia 
In 


[ See FER of a General or Particular Pardon, 3 bift. 234, 233. 
And ſee 3 Georg. 1. chap. 19. 7 Georg. I. chap. 29.] 


Let us now fee where The King Cannot Pardon. 
The King cannot Pardon an Offence that is Malum in ſe 1 before ] It Finals 2x6, 
is Committed. I 

The King * Cannot Pardon the Defendant in an Appeal of Death, ur. 5, 

whether Attainted by Outlawry or] for 7 is at 108. 237. 
the Suit of the Party. But if in Appeal of Marder The Defendant is P . 
ou 1 laughter, The King may Pardon the Burning 

te and by the Seu of the 4.7. 


—_—_— 


a 1 Inſt. 3. a. 
391. a. 


Inſt. 15, 
1 ſhall i ono depend he cage 6 Words 19's 


Therefore a Pardon of all Felonies is no Bar to Execution, if a Felon 238, 240. 
is attainted. a Pardon of all Attainders, or of Executions, does © Rep. 13. 


H. P. C. 251. 
King pardons him the Outlawry, and 
the Goods, for He muſt have a Grant 


A Pardon of all Felomes does not extend to Piracy. 
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A 8 of Pardon aſter Attainder in Treaſon or Felon 
not Reſtore the Blood. That muſt be by Parliament. [ See of ThE 
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tion, infra. | 
„z Inſt. 23, »The King cannot Pardon à Common Nuſance, nor a Recognizance 
238. to keep the Peace before the Peace 1s Broken ; nor an Informer's 


en upon any Penal Statute after the Action is brought by Him, nor 


Damages Recovered , nor where any Legal Intereſt is veſted 1 in the 
Subject. 

When Sentence is Given in a Cauſe Pro Reformatione murum, or 
pro Salute Anime, in the Eccleſiaſtical Court, and Coſts Tax'd for 
the Plaintift, tho* the King may Pardon the Offence (whether the Pro- 

ceedings are Ex Officio, or betwixt Party and 3 as for Defama- 
* 5Rep. 52, tion, Oc.) He cannot Pardon as to the ? Coſts; becauſe a Particular 
8 Intereſt is veſted in the Plaintiff by Taxing t ' Colts; which he hath 
z Inft. 233. a Right to, tho' the Day of Payment of PT hem is aflign'd after the 
: Cr> 199. Date of the Pardon. But if one is impriſon'd on a Writ of Excom- 
— Abr. municato Capiendo for Contumacy in not paying Coſts, and after- 
2 Ventr. 194. wards the King Pardons all Contempts, The P arty ſhall be diſcharg'd N 
I fed. OS | of this Impritonment becauſe It is Grounded on the Contempt, 
which is Pardon'd, Therefore a New Monition for Payment of Colts 
muſt iſſue forth. 
A Suppreſſion of Truth, or a Falſe 2 doth avoid a Par- 
don. [See 27 Ed. 3. Stat. 1. cha L i For the King was not Right- 
y Inform'd. It is "Cd Rule, That where the King appears to 
have been deceiv'd, His Grant is void. 


| By the 12 & 13 W. 3. chap. 2. No Pardon under the Great Seal i 
pleadable to an | Impeachment By the Houſe of Commons. . 


The King cannot by Lis Pardon reſtore a Smoniſt to his Church. 

[See 5 & 6 Ed. 6. chap. 16. 31 Eliz. chap. 6. nor a Corrupt Officer 
to his Office. 

Divers Ads of Parliament have Reſtrain'd the King's Power of 

Granting Charters of Pardon in ſeveral Cafes. But it has been ſaid 

that the King may Diſpenſe with theſe Statutes by a Non Obſtante, 

2 Init, 236. be thoſe Statutes General or Special. [But See 1 V. & M. Sef. 2. 


cha 2. | 
7 Pardon may be Obtain d 2 Diſcovery 2 1 [See the 
33 SK as 8. 10 & 11 J. 3. 23. For the Diſco- 


very of Highway-men or Thoſe Guilty = 22 Houſe- breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 

Money, Wares or Goods, 6 & 7 V. 3. chap. 17. For the Diſcovery 

of Accomplices in Cuunterſtiting or Clipping the Coin, 5 Ann. chap. 
31. For the Diſcovery of Thoſe Guilty of Bu 
Breaking and Entring any Houſe in the Day-time. 
For the Diſcovery of —— in 
Wounding an „ wy oms in 
Oc. 2 Georg. 1. chap 


Cuſtoms, Oc. ] 


2 


1 


n IIrrn 


Non Poteſt Rex Gratiam Facere cum Injuria Aliorwn. Bradton Lib. 3. fol. 122. 
3 236, 237+ 


— = 
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Thus far of Pleas in Bar. 

6. One may plead the General Iſſue. The General Iſſue is a H. P. C. 254 
Plea to the Faf, Not Guilty. It You take Iſſue, the immediate 
Conſequence is a Trial. 


IX. I have Deſcribed before what is meant by Trial, [See of Trial, If Tri in 
chap. 4. ante.] Here in Criminal Caſes it is either By Peers, or By the Cates. 
Corntry. 


1. The Trial of a 5 Peer of the Realm muſt be Per Pares, By His 3 56. b. 
Peers. [See the Manner of this Trial in Stawndford, Lib. 3. chap. 1. tun. 3. 
3 Inſt. 28, 29, 30, 31.] The Method of Trial of a Peer differs from n 
che Trial of One under the Nobility. For, 1. There may be twelve 2 4 
Peers or Above, to Try the Fact. 2. The Trial may be in any 56, —__ 
County of England. 3. The Peers are not Sworn upon the Trial. 
4. Where a Peer is arraigned of Treaſon or Felony, He cannot Chal- 
lenge any of his Peers. 5. They Give their erdict in the Ab- 
fence of the Priſoner. 6. In Caſe of High Treaſon, all the Judg- 
ment is uſually Pardon'd, Except the Beheading. 
If a Lord of Parliament AS act and cannot be Taken, he 
ſhall be * Outlaw d by the Coroner. * 2 Init. 45. 
He ſhall not be try'd by his Peers but only at the Suit of the 3*, 3" 43 
King upon an Indictment of High Treaſon, or Miſpriſion of the fame, 49, 50. 
Petit Treaſon, Murder or other Felony or Miſpriſi of Felony. And 82 
here he cannot waive his Trial by his Peers, and be Tried by the 215.” 22 
— In the Caſe of Premmire, & c. tho It is at the Suit of the . 
r And ſo in an al of Fe. Dyer 360, 
. And though One is le, yet if 
he is not a Lord of Parliament, He ſhall be Tried by Fr-cholders, 
as a Lord of Ireland, France, &c. And ſo it muſt be with a Son 
of a Duke, Marquis, Earl, Gr. if he is no Lord of Parliament. 
No Treaſon Committed in beland, by an Iriſb Peer, is Triable in 
gland, ior he is to be Tried by his Peers in Ireland. 
Queen being the King's Confort and rhe Queen Dowager, ſhall 
| be Tred, in Caſe of Tab by their Peers 


By the 20 H. 6. chap. 19. Dutcheiles, &c. for nen. or Felony 
ſhall be tried by ſuch Peers as a Nobleman Peer of the Realm. 

* Marqueſſes and Vicounteſſes are not named in this Act; but thay © 2906. 968, 
ſhall be Tried by their Peers. If a Woman Noble by "Marriage, — 
Marries One under the Degree of Nobility, ſhe ſhall be Tried by 
the Country; bur not if Noble by Birth. 


5 


By the 7 W. 3. chap. 9. Trial of any Peer or Peereſs or Trea- 
fon or Miſprifion, The Nees . ae to Vote in Ae 
ſhall be ſummon 'd rwenty Days at leaſt before "the Triel, Every ſuch Peer 
taking the Oaths made 1 W. & M. and alſo ſubſcribing and Repeating te 
Declaration mention d the 30 Car. 2. 


If the King pleaſes, W indict of Tinh, &c. may be ar- 
raigned in the upper Houſe of 7 Parliament; and then the Lords "OS Cobh 
ritual muſt withdraw, and make their Proxics. (oe ON is,” 


An Inſtitute of the Book W. 


Book 1. chap. 4. and Of the Court of the Lord High Steward, Book 4. 


chap. 1. 
© > Inſt, 50. Th in Parliament are not to Give Judgment againſt a Commoner 


for Treaſon or Felony. 


2. Trial By the Country (Per Patriam) is a Trial by a Jury of 
twelve Men, call'd the Petty Frery. [See of the Grand Jury, Tit. 
Of Indifiments, ante.] Now to know the Law concerning Petty 
Furies, It may be proper to Enquire in what Cunty the I ues ought 
to be Tried; and then what is the Proceſs againſt the Petty Jury; 
Of Challenges to the gi Jury; Of the Evidence given to Them, 
and of their Verdict. Almoſt fuch a Method was Propoſed in the 
former Chapter Concerning the Way of Trial By a Jury in Civil 

1. The Ines in Criminal Cafes Regularly ought to be Tried in 


* 2 Rep. 9z. the Cormty, where the Offence was committed. But ſeveral Statutes 


6 Rep. 47. 


b 2 Inſt. 27. 


have Introduced an Alteration in the Law in ſome Capital Cafes. [ See 
of the Court of Chivalry the 26 H. 8. chap. 13. 35 H. 8. chap. 2. 
5 Ed. 6. chap. 11. 12 ½. 3. chap. 3. For Treaſons Committed our 
of the Realm. See of the Court By Commiſſion according to the Sta- 
tute of the 28 H. 8. chap. 15. For Treafons and Other Capital 
Offences Committed at Sea. See alſo 1 Am. chap. 9. For Trial 
of Captains and Mariners Deſtroying Ships. 4 Georg. 1. chap. 11. 
For Trial of Pirates, Felons and Robbers by the 11 &- 12 V. 3. chap. 7. 
11 G 12 IV. 3. chap. 12. For Trial of Officers and Soldiers, that 
either upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel or Enemy, &c. 6 Georg. 1. chap. 19. For Tri- 
al of Perſons in Actual Service in his Majeſty's Fleet, &c. for Of- 
fences committed beyond Sea, Oc. and See chap. 1. ante, and the 
Statutes, infra. | 


An Indictment being Found in the Proper County, It may * By Spe- 


H. F. C. 162, cial Commiſſion of Oer and Terminer be heard and Determined in any 


other County, But the Trial muſt be By Jurors of the Proper County. 
And this 1s warranted by the Courſe of the Common Law. And if 
one is Indicted of Treaſon, He may plead a Foreign Plea, and it ſhall 
be Tried in the Foreign County. [See 1 & 2 Ph. & Al. chap. 10. 
infra.) But in Petit Treaſon, Murder or Felony, The Foreign Plea 
\ ſhall be Tried in the County, where the Indictment was Taken; 
unleſs this is altered By Special Commiſſion. [See 22 H. 8. chap. 14. 
F. 5-] a © 


By the 1 & 2 Ph. & M. chap. 10. All Trials Hereafter to be bad 
For any Treaſpn, ſhall be according to the Courſe of the Common 


Law. 


By this Statute all Trials of High Treaſon, Petit Treaſon or Miſ- 
priſion of Treaſon contrary to Law (as the 33 H. 8. chap. 23. Oc.) 
are Abrogated. Therefore an Alien that hveth under the Protection 
of the King, there being Amity betwixt the Two Kings, ſhall be 
tried for High Treaſon according to the Common Law, and not 14 


Ui Qui Delinquit, Di Pumictur. 6 Rep. 47. 3 Inſt. 34, 80. 


cs. | Laws of England. 
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fires it. 
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y the 26 H. 8. chap. 6. Felonies Committed in Wales ſball be 
Enquir'd of in the Counties next Adjoining. | See the 34 & 35 H. 8. 
cn 9%] 


uſtices of Gaol- 
fuch Indie- 


Terminer, in the County 
5 the Fuſtices of the King's 


TG ERIE 


Alſo an Appeal be commenced, taken and fued in the County 
where the Party ſo Swicken or Poiſon'd ſhall die, as _ againſt the 


e 25 in whatſoever County ſuch Acceſſory be Guilty 
&c. 
8 any Murther or F 


TA and more Fer- 


Acceſſary.] 
Jac. 1. chap. 11. je Pm) The Parties Offending 
foal Receive ſuch Trial = Execution, where fuch Perſon or Perſons ſhall 
F the County. 
(Seb. Rep. 79, 8, Sc. wat 


* 
: drop rs en. Of Perſons 
Convicted for Stealing Goods pt bay op. J If 4 aa done in one 
County proves a * Nuſance to Ir may be Indicted and Tried * f. r. c 


in either. 203. 
See 6 Georg. 1. > For Trial of Offenders that have been 
'Franſported, and do enn 


which chey were Tranſported. 7 Georg. 1. chap. 2 
Smuglers of the Cuſtoms. 


6 

before. Nr r ante, and 
S. P. C. 154 l.] At the Quarter-Seſſions a Precept goes to the Sheriff 
to Summon a Seſſions, ET TID 8 r 
Particular is Requiſite to Summon a Pe 
© The Juſtices of Gao Delivery 

by the Sheriff, without any Precept, by bare Award. Bur Juſtices of 20% 
Oer and Terminer cannot. Neither uſtices of Oyer and Terminer H.P.C. 256 
nnn Ts” 


| 642 ” = Inſtitute of the Book IV. 


** of the Peace, can make Their Yenire Facias to Try an le 
Returnable the ſame Seſſions; but Juſtices of Gaol-Delivery may. 


„ en a Place, as that All, who live In 
or near it, may e to have ſome Knowledge of the 
Perſons living in it; the Reputation of the Priſoner and Witneſſes, 
It may come not only from a Town, but from a Pariſh, Hamlet, or 
other Place known out of a Town. 


228 155. © If a Full Jury does not Appear, or if they are 
p. C 


'd in an 
57. Indictment or Appeal, there may be a Tales. [See of the Fray, chap. 4. 
. ante. 
* Kely. 16. © The Sheriff uſually Returns fifty or ſixty Jurors, becauſe of the Chal. 
that may be made to them. | See Heim. 3. = — F oy Civil 
Cauſes; the 7 & N V. 3. chap. 32. For Yorkſpire , and the Jury, 
chap. 4. ante. | 


By the 3 H. 8. chap. 12. The Fuſlices of Gaol-Delivery, or Juſtices 
£2 Peace (1 Quorum) in their Open Seſſions, may Reform the Panel 
by the Sheriff to _ for the King at 5 cretion;, and the 


Sheriff ſha 4 Kaus the P o Reforn'd. (See the 33 H. 6, Chap. 2. 
For Lancaſhire. ] 


By the 7 W. 3. chap. 3. All Perſons Indifted of Med Pata. & 
for "Miſprifion of Treaſon (except for Counterfeiting the Coin, &c. ſball 


baue a Copy of the Jurors, who are to Try them, Ir Days at leaſt 
before their Trial. [See 7 Ann. chap. 21. 8 / 


3. Of Challenges to the Petty Jury, [See of Challenges, chap. 4. ante. 
t Inſt. 156. T4 Caſe ly and Death the King may Challenge the Array 2 


Koll. Abr. Favour, but the Priſoner cannot. And as to the 5 Pall, The Chal- 
yg lenge may be ether Peremptory or for any Fuft Cauſe. 

8. P. C. ory Challenge, or without Cauſe, is not l but 
e m_ 7 Life and Death; and then it is reſtrained in Felony to 
f = a certain Number, as will preſently appear. 


HS the 33 Ed. 1. The King ſhall not Challenge without Cauſe. 


3 This the King might have done at Common Law. t He need not ſhew 
zee, the Cauſe of Challenge Preſently, or before the Clerk has gone thro' 
the Panel, (as 1 Perſon muſt do) but it is Time enough aſter 
the Peruſal of the Panel; and if there are enough belides, no Cauſe ſhall 
be ſhewn of the ( 
{This Stare being General Extends both to Criminal and Civil 
=” 

Feoo, or Appeal of Dea, might hve — Way 
or Felony, or A Death, might have peremptorily Challeng'd 

Thirty Five, which was under the Number of Three Juries. But, 


By the 22 H. 8. chap. 14. No Perſon Arraign'd for Petit Treaſon 
2 ce or Felony, ſball Challenge 1 the Num- 
coe ny. 


„ 227 If He doth, the Challenge ſhall be * Over-ruled, and the Party 
Bear. 
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the Statute. [See 25 H. 8. chap. 3.) But ſubſequent Statutes exclude 
from Clergy thoſe that peremptorily challenge above Twenty. 


Bz. the 3 & 4 W. & M. chap. 9. Offenders that Challenge Perempto- 

rily above Twenty, ſhall loſe the Benefit of the Clergy, if by Virtue of any 
Statute were ex , upon Convittion by Confeſſion 
or Verdict. [See 1 Ann. chap. 9.) So that in this Caſe the Offender 
ſhall be hanged. Bur if the is within the Benefit of the Clergy, 
The Challenge ſhall be over-ruFd. 


In Caſes of High Treaſon and Petit Treaſon, the peremptory Chal- 
lenge of Thirty-five is reſtored by the 1 & 2 Ph. & M. chap. 10. 
__ if the 8 — 4 2 — - 4 2 aten 179. 
ual Judgment ſhall be pronounced againſt Him, as if He ha b. E. 
found Guilty by Verdi. Tho' formerly it was held that in Petit Car. inf? 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial, as if 227 
He had ſtood Mute. | 
lenge | Cauſe is not at all Reftrain'd to any Num- 
in Reſpeck of Honour. [See Magna Charts, 
irth, as Aliens Born, or of Eftate. ¶ See the 


on Trial by! Peers. paſſt FER ! 1 Inſt. 1 66. b. 
. chap. 14. Concerning the Compaſſing and Imagin- 4. 4. 
ing or any of the Privy Council, where there is no Kei. 5c. 
x onda fe dag” NE me 8 
Advantage ial per Medietatem Lingue 

r it; for He cannot have Benefit of it 


is no Medietas Lingue to be 


261. 


Jury. It muſt be always given 
= nce of 1 on or Felony. [See Of Evi- 
dence in Civil Cauſes, chap. 4. ante.] 5 
Every One fhall be admitted to give Evidence for the King, but 
always upon Oath. And regularly * One Witneſs is ſufficient, where * Kely. 49, 

the Trial is by a Jury; it is much diſputed whether the Common ** 
requir'd a 
High Treaſon. 
1 
on 
Witneſs 
of the King, A Wife cannot be a Witneſs again her Huſband, or « Inf. 66. 
a Huſband againſt his Wife, except in High Treaſon, as hath been 1 P. C. 26; 
faid. (Qu. and ſee Book 1. chap. 6. Of Husband and Wife, and Ry. . 
chap. 4. ſupra. Of Witneſſes.) But an Infant of Nine Years of Age, — 

nnn 2 | 


* Is Criminaliins Probationes Dehent oſe Lace Claviorer. 3 laſt. 26, 210. 


1 
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P Kely. 12, 
63, . 
H. p. C. 262. 
1 Sid. 237. 
Trials per 
Pais 143. 


i 43 Inft. 79. | 


2 Roll. Abr. 
95. 

Dult ch. 185. 
P. 317. 
* C. 264. 


m Treafon and Felony 


*1 Inſt. 28 3. a. 
2 Inſt. 318, 


31 9. 
3 Inſt. 135, 


the Treaſon or "rn to be committed at One Place, and the E 


ten n > ee in Ge ee ? A Commiſſioner 
Commiſſion of Gaol-Delivery, G. for the Trial of a Priſoner, 
come from the Beach, and be a Wick, and give Evidence 
againſt a Priſoner. A Juror alſo may be a Witneſs. 
fendants in an Information, if no Evidence 1s given 
be a Witneſs for the other. Confederates in the 
Felony, may be Witneſſes againſt their Com 
of Pardon to a Confederate on Condition to 2 
reſt, may take off the Force of His Evidence, if it does 
diſable ham. Traytors or Felons Pardon'd, even after a Conviction 
Attainder, may be Good Witneſſes. A Pardon of Burning in the 
Hand on a Conviction of Manſlaughter, as well zs the Burning, reſtores 
"_ to His Credit. 
itneſs by Hearſay of a Stranger will not be allow'd; unleſs per- 
„ a Witneſs that ſpoke of His own Know- 
ledge, &c. [See Of Witneſſes under Evidence, chap. 4- ante. 
1 A Witneſs againſt the King in Treaſon or _ pl og to 4 
rA 22 [ But fee 31 Eliz. chap. 4. 
2 1. chap. 1. And the 7 Io. 3. chap. 3. 1 Ann. chap. 9. By 1 the 
Two laſt Statutes Witneſſes for a Priſoner are to be ſworn as in the 
* Cafe of the King; and Proceſs for their Appearance 
The Evidence for the Defendant in an Ap- 


peal, Indictment or Information for a Miſdemeanor muſt alſo be upon 
* Tha! the Inflideune, = Ode Copied or Not Capital, is laid to 

be on One Dgy, and the Evidence is of " Another Dy, either Before 

or After, the Jury may find Generall the ee pe is Guil- 

ty. Yet if it is alledged before the bs 

5, to find the Day when it was done; — he Fork 

* jte wo the Day found in the Verdict. If the Indictment ſets forth 


Vi- 
dence rn it maintains the In- 
dictment. For the Place, being laid 3 IF the Venue, is not ma- 
terial 7 the Evidence. | Otherwiſe a certain Place is made 


ner vs the n Fe, Led the Intent fi They 


in Subſtance, and in the Kind of Homicide, and in the Cauſe, vis. 


= than thoſe laid in the Indictment, provided 


By a Weapon. If the Indictment is that A. gave the 
N er 


that 4. 
and abetting; y idence maintains 5 | 
Evidence 4 Treaſon may be of 


— — © 


* Jurato Creditor in Fudicio. 3 Inſt 79. 


= 


may be taken out 
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y laid in the Indifiment is fully proved. 
8.] But for undies Weds a 
Tranſitory 


But fee the 7 V. 3. c 
a Peer ; or other 


Matter H P. c. 
upon an Indictment, if upon Evidence % appears that the 
Words were ſpoken in any other County, The Evidence does not 


maintain the Oc. 
1 the Evidence is 
fſgn'd Him AA.. 
reer 
Counſel in Treaſon [But fee : A 
or Commoner, becauſe the 
denied, _— 
and to Allow Him all Thi 
is lawful for any One in 
(as Amicnes Por Ay opp by ny leſt they ſhould err. 
CO TT nn Tn Ore may be heard by 


Counſel. 
*The Evidence of Witneſſes to the 
the Trial is by the Verdict, as before is 


By the 5 & 6 Ed. 6. chap. 11. No Perſon bel be Bade, 4. 
— Cunvicted or Attainted for any Treaſon that now is, or —4 
4 made ſo by any Statute, unleſs the Offender be Accuſed 
ful ſer, be, at th Tine of te af, e 

in Perſon before 3 He 
CES eg the Offence. [See the 1 Ba. 6. 
| 12. oo, 


This A extends to Pery Treaſon as well as High Treaſon For the » ; haf, 
Words are Any Treafon. 

v By Lawful Aceuſers we muſt underſtand Wit ſea Kc at 
Without 2 (i. c.) without Torture. Confeſs the fone, (viz) 

910 „ a e the judge. [See 7W. 3. chap. 3. 


, wie Thr tet 0h Ls All Trials to 
awarded or for any reaſon, according to che 
Courſe of the Common Law. 28 * 


Now this AQ does not take ug Ri of To Wine op 
on the waa: ped dy 6s — 6. It mentions 
Trials. Neither doth this Statute extend to of Treaſon, arc 
Therefore there muſt be Two Lawful Witneſſes as well upon the Trial 3% 
as the Indictment. ¶ See the 7 V. 3. chap. 3. infre.] 

Petit Treaſon is within this Statute, as well as within the 5 & 6 - 
Eg. 6. but is not within the 7 V. 3. 3. Therefore there two © * 


Vince mal be wp the Inner, ee rr the Tr 


The Priſoner may have Comnſe! - tas. : 
w arifing — 11 or General 5 "ro 


. for - lat. 6 b. 
3 Inſt. 26, 27. 


5 


N TY Heb Trelon for Counter 
Nr uch like E- 


* 
ꝶ6—ä— 
— 
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| Thin AG, in Cafe of High Treaſon - concerning the Coin, hath re- 
ſtor d the Evidence required by the Common Law, as well upon the 
Indictment as Trial. | 


the . Chap. 27. 4 Mother of a Baſtard Child "_ 
ene the Cd was Born De 
otherwiſe Felony without Clergy. 


2 Concealment is taken Prima Facie to be an undeniable Evidence 
That the Mother Murdered the Baſtard-Child. But if ſhe call d for 
Help, and could get none; or if ſhe confeſs'd herſelf with Child be- 
fore-hand, &c. and was ſurprized and delivered when no One was 
Preſent, ſhe is not within the Act. 


By the 7 W. 3. chap. 3. Every Perſon Indifled, Arraigned or Tried 
for High Treaſon, D or for 
Miſpriſion f fuch Treaſon, ſhall be admitted to make His full Defence by 
Counſel, not exceeding Two, who ſhall haue free Acceſs to Him at all 
ſeaſonable Hours; and to make any Proof 2 Witneſſes pon 
2 —_ to appear for Him in like manner as Wit- 
2 4 2 
. oye nl fo bg 
or MI h Treaſon, Þ = 4 Tei \ 
Two wank! either both to the ſame ayer 4 


Where Two or more Diſtin& Treaſont of Divers Kinds ſball be ed 
in one Bill of Indiftment, One Witneſs to One, and Another Witneſs to 
Another, ſhall not be Deem'd Two Witneſſes within the Meaning of the 

Again, No Evidence ſhall be admitted of any Overt-A that is not 
expreſly laid in the Indiftment. al 

This Ad ſhall not extend to any „ Or Proceed 
ing in Parliament, nor to any Indifiment of High Treaſon for Coun- 
terfeiting the Coin, the Great Seal, Privy Seal, Sign or Privy 
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— 


of the Indictment in High Treaſon, G. of Indifiments, ante; And 
7 Ann. chap. 21. Concerning a Copy of the Indiftment, "or Treakn, 


a Liſt of the Names of the Witneſſes, &c. to 22 to the Party 
Indicted, After the Deceaſe of the Pretender, &c. 


The Confeſſion of the Defendant to Private ons or to a Magi- B. P. c. 
ſtrate, out of Court, is allow'd to be given in Evidence againſt the Party Kai 1.1 
Confeſſing; but this Confeſſion cannot be made Uſe of — any other. 
But where a Man's Confeſſion is 1 Him, it ought 
to be taken all together, and with that Part which makes for him as 
well as with that which makes againſt Him. But the 7 W. 3. chap. 3. Re- 
you two Witneſſes to the Overt-Act in High Treaſon or Miſpriſion of 


ſon, unleſs the Party ſhall willingly without Violence, Confeſs in 
Open Court, &c. 


By the 1 1 & 2 Ph. & M. chap. 13. 2 & 3 Ph. & M. chap. 10. One 
Accuſed of Manſlaughter or Felony let to Bail or ſent to Gaol for want 
| of Bail, muſt be Examin'd, before Bailment or the ſending to Gaol, and 
the Accuſers muſt be bornd Over to give in Evidence againſt Him; and 
the Juſtices muſt take the Examination of the Priſoner in Writ; 


with 
the Information of the Accuſers, and Certify them at the at Gen 


Delivery. 1 ＋ 2 14 Murder found 


in Wrie Felt of the Evidence given to 
the Fury before my 4 Witneſſes to Appear at the next 


General Gaul Delivery and Ceriif the Evidence and — 
&c. 


The ſaid 5 ices and Coroner have Power to bind by Recog nixance or 


a 


pear at the next Gaol- Deliuery, nd th there ſhall make Certificate q the — 
| Recognizance or Obligation. 


The 1 & 2 Ph. & M. extends only to thoſe that are Bailable, but 
the 2 & 3 Ph. & M. extends to thoſe that are Committed to Priſon 
for Manſlaughter or Felony. By Theſe Statutes the Information of the = 
Accuſers, in Manſlaughter or Felony, pu in Writing and Certi- 
tied, may be given in Evidence, as well as the (2 - ag noted} wag — | 
But the Information of a Witneſs in Other Cafes cannot be Admitted 
tho the Witneſs is Dead. 

© The Examination of the Offcader muſt not be upon Oath ; but muſt H. P. C. 
be fubſcribed by him, if he confeſſes the Fact, and then iven in Eri Kah, b. 
dence upon Oath by the Juſtices. But the Examination of Others muſt 
be upon 'Oath. And a Juſtice or his Clerk, or a Coroner upon an Inqui- 
tries of Dont, may bs Vomna ms the Trad of the Recninuicn of Gab: 
238. if They are Dead, or unable to Travel, or kept away by 


\ If ir_is a Small Felony, the Examination muſt be Certified 
A „ Otherwiſe to the next 
livery. 


s W. & M. 


chap. 9. A Tranſcript certified by the Clerk 


of the Gown, of the Aﬀec or of the Peace, N 
dlictment of a Perſon's 192 — 4 
9 Perſon bath bod he Bendf 


ſhall be 
Clogs. 


2 By 
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By the 10 & 11 W. 3. chap. 23. No Clerk of Aſſiſe, Clerk of the 
Peace, &c. ſball take any Fee Te bud by a Fuſtice of Peace to 
Appear as Evidence againſt any Traytor or Felon for Diſcharge of their 
Recognizance. 

By the 6 Georg, 1. chap. 23. A Tranſcript certified by the Clerk of 
the Aﬀiſe or the Peace of the _ an Indiftment, Conviftion 
and Order for Tranſportation, ſhall ient Proof upon an Indift- 

ment for Returning before the ation on of the Tem, That th Fn br 
| been Counified and Ordeved for ranſport 


Similitude of Hands upon Compurion, little or no Evidence of 
_ Hand Writing in Criminal Cafes, Whether Capital or not Ca- 
p 
Violent Preſumption is in ſome Caſes taken for full Proof = 
Preſumption, under Evidence chap. 4. ante. ] 
22 Lag 221. 5, © The Verdict in Caſes Capital muſt be actually Given, and 
% b. b. if the Jury cannot upon their Verdict, They muſt _ clad 
: Inft. 423. round 4 Circuit 'till they do all „If the Priſoner will not 
1 25, conſent to Their Diſcharge. If the Peers do not agree upon their 
41 95. Verdict, They may Adjourn and Go Home. (O.) And the Ver- 
$19.24 7- diet by the Peers is Good, i only the Greater Number (being Twelve) 
am. Agree. 
= oy The Verdi& muſt be given openly in Court, and not as a Privy Ver- 
dict; tho a Privy Verdict may be Given on Informations, as in Civil 
Caſes, and in Criminal Cauſes where the Defendant is not to be 
perſonally Preſent at the . of the Verdict. 
It may be Found as in an Inditment of Murder, and not 


Guilty pleaded, The — may Find one * of Manſlaughter Se 


| 2 


Defendendo, or By Chance-medley, I gs why r 
and Memory at the Time of the Killing, If they fd Se Defen- 
dendo, Ine of the Killing; 

* Kel. 30. that the _ may Judge thereof; © For the Court may Judge the 
contrary. So in a Special Verdict, or Verdict at Large, for the Value 
or Manner of the Larceny, There 's no Neceſiry of Finding the Value 
of the Thing StoPn as laid in the Indictment. The Jury cannot find a 


Greater Value, but they may Find a leſs. 
3 Jurors have been — for Undervaluing Goods forfeited. 
* Kely. , he Courſe of laying a Fine upon Jurors * barely for Giving a Ver- 
—" 5 did contrary to Evidence, or contrary to the Directions of the Court, 
is condemned as illegal and diſuſed. See of Verdid, chap. 4. 
| pork 
1 The Court ann fie e a Med which dun is a Defendant of 2 
r a Verdict that Convids Him con- 
trary to Evidence. 5 


©)f Convitti- X. One is ? Convited. when He Confeſſes the Offence, or when he 

on ge is Found Guilty by the Verdict of the Jurors. This is before Judg- 

*r Inft.390. b. ment is paſſed upon Him. 

8 He is Attainted (Attindbus) when Judgmers is pals d upon him; 

29 tho Theſe Words Cnvidion and Attainder are ſometimes Con- 
founded. „ 9 "OS * e 

er 


1 


* 


udgment and an Attainder in Law. 
citure, ina] When one is Attainted 3 Ina. 2: 
be puniſhed by Death, He is Dead \'&_ «x6. 

to Arreſts or Execution for Debt, 
King, till Execution. By 


| herit one another; though ſome have denied it, becauſe the Father had 6 
no Inheritable Blood in him. If he is of the Nobility, or a Gentleman, 

He and all 1 by this Attainder made ignoble and Baſe. 

This Corruption of is ſo high, that It cannot be Abſolutely 

Reſtored but by Authority of Parliament, ¶ See of Reſfitution, po- 
. Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtol'n from Him. For, 


By the 21 H. 8. chap. 11. Reſtitution ſhall be made of StoPn Goods, 
or Money, to the Owner, after the Felon is found Guilty thereof, or Other- 
wiſe attainted by Reaſon of the Evidence given by the Party robb'd, or 
Owner, or by any other by their Procurement. The Fuſtices, before whom 
the Felons are Found Guilty may award Writs of Reſtitution for the ſaid 


_ Goods, &c. 


— * Executors and Adminiſtrato are within this Statute; and 2 
ſhall have Reſtiruti 2 Sale in Market-Overt. Rag. 135. 


el notwithſtanding 1 
This Statute has alter d the Common Law as to that Point. But the + > 
| Reſtitution muſt be only of the Goods expreſſed in the Indictment. f, 5* | 

II Goods are StoP'n, and not waiv'd in Flight, or ſeiſed for the King 


the Party may take his Goods again without Proſecution. [Quere, 


hether the Proſecutor is entitled to Reſtitution, if the Priſoner 
11 ; ä 


XI. The | Judgment [See what is a Judgment, chap. 4. ſupra.) in Of Judgment 
Criminal Caſes is either 12 Common Law or by e 'Þ bs al 1 
in Treaſon or F either Expreſs or Implied. Expreſs, when upon Ap- 3 Init. 52, 

pearance, &. an is Given; as that the Criminal 
mall be Hang'd by the Neck, Oc. Implied, when the Offender makes 
Default and is Owtlaw'd; where the like Execution ſhall be as in 


Caſe of Expreſs Judgment. [See Poſtea.] 
The Judgment in High Treaſon. 


is Given in all High Treaſons, ex- 3 Inf. :;, 

and except in the Caſe of a Noman. 
| 8 r 

ſhall be Drawn upon a Hurdle (formerly with a 2% _ g. 

about his Neck) to the Gal and there Hang d by the © 

ive, His ils taken Out and Burn'd, his 

and his Head and Quarters Hung 

* Bebeading being Part of the * 31:8. 3, 

OQOooo Fadg- 3+ 
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udgment, the Pardon all the Ref under the Great Seal; 
8 IA 
. 


"2m 8 for Common Law, 
urdle and But 


The Judgment in Miſpriſon of Treaſon. 


e 3 Inft. 213. The Offender is to be condemn'd to Perpetual ? — 6 
H.P. c. 269. 2, Pb. & M. chap. 10. and fee of Forfeiture, 2 [ 
The Fudgment in Petty Treaſon. 


For Standing Mute, [See of the Bebaviowr of the Priſoner upon His 
Arraigument, ſupra. But if it appears that the Party is Guilty, Judg- 
is to be Given thus, (viz.) 

* 3 Inft. 211. The 9 Man is to be Drawn on a Hurdle and Hang d. 
4 py "___ A Woman is to be Drawn on a Hurdle and Bun. „Bat If a 
Pace, kc. Wife is Acceſſary only to the Death of her Huſband, Both the Princi- 


1 pal and Acceſſary ſhall be Hang'd. [See of Forfeiture, infra.] 


The Judgment in F of Death, As Murder, Burglary, G. and Lar- 
SIE m 


For Standing Mute [See of the Behaviour of the Priſoner, chap. 4. 
* 3 15d. 533 ſupra.] If Guilty, one Judgment in all Cafes, (viz.) 
H p. Cc. A Manor Woman is to be Hang d till Dead. This cannot be Al- 
268. tered by the King to a Beheading, though ſome Examples are to the 
2 Inft.6:9- Contrary. But if the Party may have the Benefit of the Clergy 
for the Felony, He d be U (if the Jadges think fs) we the 
Houſe of Correction, at leaſt for fx Months, and not above Two Years 
from the Conviction. Upon Eſcape, * 


[See 5 dun chap. 6.] But, 


' By the 31 Car. 2. chap. 2. If any One Convifted of Felony e 

in Open Court pray to be Tranſyorted, 1 may b oe if the Cn 

F Perſons Convitied of Larcen 21 
— for Re- 


Perſon or Houſe of Another, or in any other manner, who 

_ Entitled to the Benefit of the Clergy (except Perſons 

ceiuing or Stol n Goods, knowing them to be Stol'n) The Court in- 
ſtead of Burning in the Hand, er Whi 


, may Order ſuch Offenders to 
be Tran i 


Plantat America 
Tears, aber, Fly ne te Bel f he ls, Tv og 


— of Recewving « ru; A L dk, 28. 
to 
ee. — fir op Obey podbules 


If 


Laws if England. 


Offenders ſhall Return within the Time, Thy fil be Executed 
— — Felony without Benefit of Clergy. 


may 1 8 


— 7 


chap. 23. For the more effectual Tranſportation 


an Act of Parliament mm in any Caſe * 
1 of Life and Member Judgment i- 
5 Ger Hen, . to be hang d by the Neck till He is 
Fi ed, and He ſhall forfeit as 
of Felony. [ See Of Forfeiture in Felony, poſt.) 

bter, The Offender is to be Burnt in the Hand. [ See 


Of of Roſs A may be for Treſpaſs, tho the kely 29. 


M. ch 2 7 
4 W. © M. chap. 9. 
88 and Of Forf 


ee ſhall be fed. 


| The Fudgment in Petit Lane. 


A Man or Woman was to be v , and ſent to the Houſe of Cor- 7 > Inf. 177 
rect ian, [ See 5 Ann. chap. 6. ] ＋ TR oe — [ See 3 Inft. 218. 
4 Geo. 1. chap. 11. 6 Georg. 1. chap. 23. ſupra; And Of Forfeiture.) 

If One ſtands Mate on an Arraignment for Petit Larceny, He ſhall 

have the ſame Jadgnent, Ox, as if The had canfelled the lnibiment. 


2 ry 


There is no * expreſs Judgment. But the Offender is let to Main- ag. 148, 
priſe, to ſue out His Pardon of Courſe. [See the Statute of Marle- 318 31. 
bridge, or the 52 H. 3. chap. 26. and the Statute of Glouceſter, or the 3 Inv. 220. 
6 Ed. 1. chap. 9.] The Lord Chancellor may do it without Warrant r 3: 
from the King. [See Of Forfeiture. ] 


The Fudgment in Miſprifion of Felony. 
To be * Find and Impriſon'd. [See of Forfeiture, infra.] * 3 Init, 36. 
The Fudgment in Appeal of Dearh. 
To be > Hang d. 


OOo Oo 0o 2 
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2 Inſt. 549. 
3 Intl. 140, 


143,142,208, 


43 Inst. 140, 
219. 


His Right Hand. 


*1 Inſt. 129. b. 
130. a. 


3 Init. 125, 
23S. 


1 3 Int, 222. 


W oe 2 Weſtminſter-Hall, Gr. fitting the 


tho No Blood is Drawn. 


The © Right Hand is to be cut off, — DEAENINS 
during Life. 


The Fulgment for Sir an and D- der Kür, the King's Palace, 


1 The Right Head is to be cut off and the Offender 1s to be Fined 
at Diſcretion, and to be iſon'd during Life. [See the 33 H. 8. 
chap. 12. And of Forfeiture. } If no Blood is drawn, He ſhall not loſe 


The n 
* To be out of the King's Proteftion, and to be Inpriſo'd During 
Pleaſure. 


[See the 16 Rich. 2. chap. 5.] But if the Offender is not in Priſon, 
The Judgment is Capiatur, Oc. Here is no Corruption of Blood. 
[.See 5 H chap. 1. And of Forfeiture, poſt. ] 


The Fudgment in Conſpiracy. 


=t the Games Low, at the Suit of the 
Inft. 222. and of Conſpiracy, Book 3. See 


The Yillainous J 
King is out of Uſe. [See 2 


alſo Artic. ſuper Chartas, chap. 10. or the 28 Ed. 1. chap. 10. and for 


* Inft.294.b. 
3 Inſt. 222, 


Fine and Pillory, Fine and Bat ag + 
Head or Breaſt, or to be Read in pu 


* 3 Init. 1 26. b. 
3 Init. 218. 


s Rep. 59- 


i Vente. 1 16. 


the * thereof, 2 88 561, 11 


n e in e ah the Bog Jary is is as in 
Caſe of Conſpiracy at the Suit of the King. a þ hoſe Two 
only That Villaimous Ju was ron th = now fee 
23 H. 8. chap. 3. whereby the Severity of the Puniſhment at 


T I 


The Fudement in  Miſdemeanors. | 
The Judgment and Puniſhment S . 


know ledgment of the Offence, &c. R 
Wen 
the Governmer.:. Where a Delinquent is 
ment is Quad Capiatur, (i. e.) to be Im 

i But if the Fine is Tender d, There 
See the 1443 4 *y 4 
merc'd, and not Fin'd, then Defendant is in i 
Fine may be mitigated in the fame Term in which i 


3 


4 — 


Laws of England. 653 


Ch. 3. 


after 8 be 2 ſay that a Fine ar. 
Ranſom are Others ſay, nfom ( Redemptio) implies 8, 2 
tha! an Offender ought fir to be ingrid, r 85 

in Conſideration of a Fine. 

1 Where a Statute enacts, That an Offender ſhall be fined at the » 2 Ind. 163, 
King's Pleaſure, it is to be underſtood That the King's Judges, before 186, 187. 
whom the Party is convicted, ſhall ſet the Fine. 

It is a Common Practice in the King's Bench to give a Defendant 
Leave to ſpeak with the Proſecutor, (i. e.) to make Satisfaction for. 
the Coſts of the Proſecution, and alſo for the Damages ſuſtain d by 
Him, that there may be an End of all Suits; the Court at the ſame 
Time ing on that Account an Inclination to ſet a moderate Fine 


— — 


ny 


ineable, is a fair and ſure Way; eſpecially for 


e are partic ppointed by divers Statutes for 
ſeveral Offences. In ſuch Caſes the Puniſhment cannot be mit! 
See 4 Georg. 1. chap. ing Tranſportation of unlawful Ex- 
bun of Week and Weekfels; and the 5 Georg. 1. chap. 28. Concerning 
** Deer-Stealers. 6 Georg. 1. chap. 21. J. 34. Concerning 
the Tranſportation of thoſe that forcibly Hinder, Wound or Beat 
Officer of the Cuſtoms in the Execution of His Office, &c. 
. I. chap. 23. For the more effectual Tranſportation of Offen- 
3; and for Tranſportation of Thoſe that maliciouſly aſſault any 

in the Streets or Highways with Intent to Tear or Spoil their 


E 


: 


9 


Clothes, G.] 
XII. * Forfeiture ¶ Fori factura, Foris aut Extra Legem Facere) is Of Fortæi- 
a Penalty i xtendi Freebold 


for an Offence extending 


4 
: 


£5 
b 


— 
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the 26 H. 8. « H. 8. & 6 Ed. 6. . 
fra. = There yh 21 ARR T 2 is in 


enements, 
Auter Droit, (as in Right of the Church; in Right of a Wife, but 
only during the Coverture; nor of a Founderſhip of a Houſe of Reli- 


gion in Frank-almoign , for that is annexed to the Blood of the Foun- 
der.) And in Clipping the Hereditaments are Forfeited only for 
Life. [See 5 Eliz. chap. 11. 18 Flix. c 
ſhall loſe her Dower, not her Jointure. reaſon. 
[But fee 5 Elis. chap. 11. At chap. 1. chap. 26. 
for Clipping, Oc.] 3. That his Blood ſhall be Corrupted, by be- 
„„ ildren inherit 


to Him or any of his Anc 
ſupra. In Counterfeiting 
tion of Blood. [ See agai 
W. 3. chap. 26.] 4. That all 
feited from the Time of the Conviftion. 
tels are forfeited, there ſhall be no 
ted, as it 1s in Forfeiture of 
* 3 Rep. 52. Treaſon or Felony naw. as tive Gag 
* Rep- 71. Goods Bona Fide, whether Chattels Real or 
nance. I fay, He may ſell them Bons Fide. But if to > prevent 
Forfeiture by Treaſon, Felony or Outlawry, maketh a Gift of 
| r 
ed. [See the 13 Eliz. chap. J.] An Executor cannot forfeit 
which he hath as Executor. 
il one commits Treaſon and dies before Artinder, 
actual Rebellion, re 


770 


Ju 
F oo 


HE | 


: 
Ty 


Sy pet 


b 3 Inſt. 12. 
4 Rep. 57. 
H.P. C. 17. 


King's Bench ( 
View of the Bod 1 lon, makes a Ke 
cord thereof, nd med ir into the Kings Bench He ſhall 


5 Lands and Goods 
_ * rTuft.13.a, * Thoſe that are hang'd by * Martial Law, in Time of War, 


3 Inſt. 21, no 

See the 7 Ann. al 21. Whereby afer the Deceaſe of the rue. | 

der, no Attainder for Treaſon ſhall difinherit the Heir, &c. 
In Gavelkind, if the Father is hanged for Treaſon or Felony, the 

Sons ſhall inherit. [See the 17 Eg. 2. chap. 16.] 


Forfeiture in Miſpriſon of Treaſon. 


12n0.;92.b. * Forfeiture of Goods and Chattels, and Profits of Land during Life, 
3100-26215. for His Concealment. [See 1 & 2 Mar. chap. 10.] But the Wife is 
2: Dowable. [See 1 El. 6. chap. 13. 


Forfeiture in Petit Treaſon and Felony. 
Mute, and adjudged to Penance in Caſes of Petit 


5 . reaſon and Felony, Forfeiture of Goods and Chattels. So it is for 


22 challenging above thirty-five Jurors. But not for challenging above 
. Twenty and under thirty-ſix; For no Law giveth Forfeiture for 
Gs Neither is one convicted by the Chal- 


lenging 


4 —_— „„ 
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lenging above Twenty, as one was by the Common Law by Challenge 
of Three Juries. | 

The Forfeiture is as in High Treafon as to Lands and Tenements Id. 37. . 
upon Atteinder, and as to Goods and Chattels upon Conviftion; except 17, Kb. 
that upon Attainder in Petit Treafon or Felony, Lands and Tenements 3 Ind. :::. 
Entail'd are Forfeited only During the Life of the Tenant in Tail. 

[See the 33 H. 8. chap. 20. infra. ] The Inheritance goes to the Iſſue. 

x The King ſhall have the Protits of Inheritances that are not Holden, ; Ind. 2. 
during the Life of the Perſon. Attaint in Felony ; but after his Deceaſe, 
The Inheritances that are not Holden extmguiſh. Again, it muſt be Ob- 
ſerved that upon Attainder of Petit Treaſon, the Wife is not Dowable; 
but upon 3 Felony ſhe is Dowable. See the 1 Ed. 6. chap. 12. 
5 Ed. 6. chap. 11. 

Pyrates, and Murderers on the Sea, Attainted before 
Commiſſioners by Virtue of the 28. H. 8. chap. 15. forfeit Lands, 
and incur Corruption of Blood. But not if they are tried Before 
the Lord Admiral in the Court of Admiralty according to the Civil 
Law. 

The Forfeiture of Lands Relates to the Y Time Alledged in the Tot % 
Indictment for avoiding any Eſtates, Charges and Incumbrances "999 
made by the Felon after the Felony Committed. But for the Mean 
Protit of the Lands, It ſhall Relate only to the Judgment upon the _ 
Indictment. * If a Felon is Cynvict by Verdict or Confeſſion, He 13-391 
doth Forfeit His Goods and Chattels, Real and Perfonal, prefently. | 
But Lands and Tenements are not Forfeited, nor Blood Corrupted, 
before Attainder, or before Judgment, (as before was faid in General) 
and then it Relates to the Time alledged in the Indictment for avoiding 

, Oc. Where Tenant in Fee-fimple committeth Petit Trea- 
or Felony, and is Attainted, The King ſhall have a * Year, * : Ing. 3, 
in his Lands; or rather a Year and a Day in Lieu . 
eth to the Lord by Eſcheat. | Sce Coke's = 
17 El. 2. chap. 16. 42 Ed. 3. chap. 1.] Copy. 
y Compound with the King, and Have the Eſtatz * 
muſt be a Tenant in Fee-fimple, not Tenant in Tail, 
For the King ſhall have the Profits only of Their Lands 
Lives. A Copyhold Eſtate is of Common Right pre- 
Manor in Cafe of Felony. This 
underſtood of Felonies puniſhable with Death, not of Petit 
t 1 for Liſe is attainted of Felony, and 
for Life ſhall have the Eſtate. [See 
| one indicted or AppealF'd for the Death 
attempting to Murder or Rob Him, fhall forfeit no- 
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2 
5 
: 


5 S 
"IF 
If 
3 


2D 
5 


If 
pf 


; 
4 


which he hath jointly with his Wiſe, or in Her Right ; but not un- 
il it i Twelve Men, before the Coro- 
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by w Ni, 2222 22 except in the Caſe 
Merchants w a uch Joint Chattels, as ma 
be ſevered, 1s Forfeited. te Ge 26 l Forfeit my Lank of loker 
tance; for he was not Attainted in in his Life. Tide; nor the Goods 
9 and Chattels which he poſſeſſed as Executor or Adminiſtrator, nor a 
Guardianſnip in Socage or By Nature; becauſe here he hath nothing 
w kb con ie. (the Of the Court of the Coroner,; Book 4. chap. 1. 


ante. | 
Forfeiture in Manſlaughter. 
| *$8.C.155. 4 Forſcirure of Goods and Chattels upon Convidtion. = 5 
2 Inft. 149. 
1 0 
ing. 391. Goods and Chattels, Debts and Duties whatſoever, are Forfeited 
3 Inſt. 220. upon Conviction, but no Freehold or Inheritance. Let the Offenders 


ane their Pardon of Courſe. 


Forfeiture upon | Outlewy 
In Treaſon, " Felony, Ke 


f ; Inſt. 52, K Upon Out lauy In Treaſon Or Felony The Offender ſhall Loſe 

n Forfeir as much as if he Had Appear'd, and Judgment had been 
inch 352. 

5 Rep. 110, Given againſt Him, as long as the Outlawry is in Force, 

E- 1 __ that tarry till the Exigent in Treaſon, Felony or Petit Lar- 
5 „ Forfeit Their Goods and Chattelt, tho* they Render Themſelves 
to 23 and are Acquitted, For it was a Flight in Law. [See the 

26 H. 8. "chap. 13. chap. 11. infra. and Of the Proceſs Af- 


ter Indiftment, fi 
: 1 Inſt. 3. s Upon — 2 of Felony by Outlawry or an A The De- 


7 be fendant ſhall forfeit only ſuch Lands as He had at the Time of the 


Outlawry Pronounced. For if, hanging the Proceſs, The Defendant 5 


conveyeth away his Land, and after is Outlaw'd, The Conveyance 
is Good, and {hall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He convey- 
2 away his and after is Outlaw d, notwithſtanding the Con- 
e The Lord ſhall have his Eſcheat. For in an 4 The 
Vir (whereon the Forfeiture is Grounded) containeth no Time 
be the Felony was committed, as an Indictment doth. Therefore 
the Eſcheat in an Appeal can relate only to the Outlawry pronounc'd ; 
whereas it relates to the certain Time of the Fact ſet forth in the 
Indictment. But though ini an Indictment the Forfeiture ſhall relate 
to the Time alledged in the Indictment for avoiding Eftates or Incum- 
brances made by the Felon after the Felony committed, The mean 
Profits of the Land ſhall relate only to the Judgment, as well in Cafe 
of Outlawry, os in other Caſes. 
inch 351. By Outlawry in! Action: All the Offender's Goods and Chattels 


: Lev.33- are Forfeited to the King, whether Real as a Term for Years, or 
ns Perſonal as Goods not fixt to the Freehold, Debts due by Speciaky, 


— 


but not by a fimple Contra, Profit of the Lands, as 
| g 


& If * Flight i found by Indiftment Viſum Corporis before the * hn. 218. 
Coroner in Caſe of Death; or if the Jury find Flight in Treaſon, il B C. 21. 
Felony or Petit Larceny upon Acquittal ; it is a Forfeiture of the 5 Rep. 10g. 
Goods and Chattels which One had at the Time of the Inditmene or 


Acquittal, [See Of Falffying Artainders, poſt] | 
Forfeiture upon Appeal of Death. | 


! The Defendant forfeits as in Felooy, and the Led ld Have ne 
His Land by Eſcheat. But the Forfeiture of the Land on Appeal re- 39* ®: 
_ - a nt 
- — 44 relate to the Day on which it was committed. [See 


in Felony and upon Outlawry on Appeal, fepra. ] 


Fork, for W for 
W EN Striking 


I _ " The Offender Forſcits Lands and Tenements Goals 2nd Chamb = 3 Init. 140, 
| y the Profits of the Lands only during Life. Others fay the fp G, 
be forfeited during Life. | 2 Roll. Abr. 
| Kore, That for Striking or Drawing Blood in the King 
Perſon Reſides, There 1s no Forfeiture of 4 

9 chap. 12. es 


Forfeiture in Premmnire. 


enements in Fee-ſimple are forfeined, with Goods Intl. 129 b. 
Eſtates in Tail or for Life are forfeited only ; bd. 128, 
Whether an Attainder in 2 Premnire ſhall have 28. 
ke Offence for the Forfeiture of Lands, or only to the 3 Cre. 17, 
e Mar- 

x other Heraditament that 


Pppp ; For- 
8 — FEY n — ——_ — 


Futetur Facinus, Qui Judicium Fupit. 3 Inſt, 188. 5 Rep. 109. 
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Forfeiture for Challenging to Fight for Money won at Play, Ge. 
By the 9 Ann. chap. 14. The Offender Forfeits His Perſonal Bare. 
Forfeiture By Papiſts. 

y the 1 Georg. 1. chap. 55. Papiſts not tali the Oaths, &c. 
a not E . Eftates, F ci 
e or 
ſuch Lands, 
= WWW 
chap. 3.] 


Forfeiture by Atifcers exercifing or teaching their Trades in 
Foreign Parts | 


m 
_ the Fee ſimple 


Fraudulently Negiſtred, wherein in T 
Hed, n 1 


the 5 Georg, 1. chap. 27. Ian Artificer in Wi Braſs, 
or 5 — Metal, DN e. 13 — 


His Trade in a Foreign Country; 


; and ſhall not return into this Realm with- 
in Six Months after Warning by the Ambaſſador, Envoy, Sc. or by One of 
YET, +; 54 
Executor or Adminiſtrator, or of Taking any . and For- 


feit all their Lands, Goods, &c. to His Majeſty's Uſe, and ſhall be Deem'd 


hy. P be Attainted 
The nn fe hol nd Auk in 
the Lands, Tenements and Hereditaments, Uſes, Ri 


” 5 Rep. 52. tainted of ? Felony, who is not the Kings 


3 Cro. 173. nation in Mortmain, Condition broken, &c. The Inheritance or 


2 


Oc. by GAAG be way be gar be Eg 


By the 1 Rich. 3. chap. 3. None ſhall ſeize th 
Arreſted before He is Convict or Attaint of Felony ; upon 
1 nn 


Forfeiture to be at the Ning , 4 Inſt. 66. 
Of Boa, n Kc. Bur this is not to be extend d further 
than Impriſonment, Lands and Goods. 


XIII. A Judgment may be ed and Staid for Good Cauſe, as well Or Aren or 

in Criminal as Civil Caſes, if the Indictment is Inſufficient or Void, jeagnent in 

the? net for Falſe or hngreger Letia [See the 7 V. 3. chap 3.] Criminal 
Four Days are allow'd in the King's Bench to move in Arreſt of {pans 


of Falfifying 
A Judgment may be Reverſed in Treaſon or Felony, with Reſpect 


Attainders. 


1 Inſt. 259. b. 
r 2 — 
U — reaſon or Felony y be Reverſed by Writ 3', 32, 33, 


if line by 


44 1 5. 5. =_ 
tes 5. hp 5.07 Tr 


Valid, becuaſe theſe As are not purſued. 
18. For the Reverſal of Outlawries in 


ye] 


X + of Outla 
ELLE oy 


7 
2 in Law. 


Tre- 


2 He lb 


[See the 26 E 8. chen. 13. 180 that now in Caſe of Treaſon One 
by theſe Statutes is dur L of lis Writ of Error, if He does not come 
F while he was out of the Realm, 


— 8 2 an Outlawry of Treaſon or Felony is Revers'd, 
and 


muſt plead to the Indictment. 

rere 
baker be e a 1 
Indictment is Infi Party acquitted 
22 e Err; forthe Party may 
[See Of the Proceſs in reaſon or = 
. 
Dp By 
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Zy the 7 W. 3. chap. 3. N Falſe or Improper Latin in any Indiftment 
of High Treaſon, whereby any Corruption of Blood may be made, or for 
Miſprifion of fuch Treaſon, after Conviflion, ſhall be Cauſe to Arreſt 


nt Tet any Fudgment given upon ſuc h Indictment be Re- 
— Wiit of Bow, as formerly. "IM 


* 


AIntt. 104. b. Attaindeys may be Falfified (Proved to be Falſe) By Writ of Error 
or By Plea, In Reſpe& of Lands and Goods. 5 
*3Inft. ze, 1. Attainders in Reſpe& of Lands may be Falſiied By the Par- 
£31.22 , ty Himſelf, as when the Attainder is Void, as by ſuch as had no 
71. ©” Commiſſion, Gr. [See infra.) or by Plea of Pardon by Act of Par- 
1 liament ; for if the Treaſon or Felony is Pardon'd, the Attainder can- 
not Stand. | See infra.] By Others; as by a Purchaſer, &c. if the 
Purchaſe was before the Attainder, and the Offence is Alledged in the 
Indictment before it was Done to their Prejudice. Here He may fal- 
ſify in Reſpect of the Time, but not for the Offence. If one enfeoff- 
eth another of His Lands, and after is Indicted of Felony ſuppoſed to 
be Committed before the Feoffment, and is thereupon Omtlaw'd, the 
Feoffee may Traverſe the Felony or the Time of the Feoffment, 
tho the Party Himſelf is bound by it. And fo it is, if one is Indict- 
ed of Felony, and is Attainted by his own Confeſſion, the Feoffee 
ſhall Falfify the Attainder by Denying the Felony. But if the At- 
 tainder is by Verdict of Twelve Men, the Feoffee ſhall not falſif 
- 31.8. 232. by Traverſing the Offence, but the Time only. If there is an At- 
H. P. c. 251. tainder of Treaſon or Felony, and then the Treaſon is pardon'd = 
Act of Parliament, The Heir ſhall falſify the Attainder by Plea, as 
well as the Party. - Lt 3 
The Heir of a Perſon attainted of Treaſon may (with the King's 
Licence, or Conſent of the Attorney-General, but not otherwiſe) 
| bring His Writ of Error to Reverſe the Attainder of his Anceſtor ; 
- + 1ni. 216. tho properly ſpeaking a Perſon attainted can have no Heir. But this 
4 Init. 1. is ſuffer'd, becauſe Otherwiſe He would be without Remedy. Nay, 
Sid. 69. the Perſon Himſelf may have a Writ of Error to Reverſe His At- 
| tainder, if he Aſſigns His Errors, and hath Leave from the Court to 
21nd. 241. Proſecute His Writ, 5 The Heir may falſify by Plea an Attainder 
9 Rep. 119. of the Acceſſary in Felony where the Principal has Reverſed an Out- 
5 Rep. . lawry, and has been Acquitted by Verdict and Judgment of the Re- 
verſal. So the Reverſal of the Attainder of the Principal by Verdict 
reverſes the Attainder of the Acceſſary. An Executor may bring a 
Writ of Error to Reverſe an Attainder of Treafon or Felony, as 
well as the Heir. 3 LES e 
3 108. 231, Note, That where the Judgment is Void, or Coram non Fudice. 
232. The Party is not Driven to his Writ of Error, but may falſify the 
3» Rell. Ar: Attainder by Plea, ſhewing the Special Matter which es it 
8 Void. Thus One may Plead a Pardon of the Treaſon or Felony by 
Act of Parliament, and avoid the Attainder by Plea; for he bali no 
other Remedy. The King's Letters Patents cannot Reverſe an At- 


3 Inſt. 2325 2. Attainders may be falfified in 
233- By the Parey He 
5 Keb. 11% One is Indifted Before 
H. P. C. 271. is Found that He Fled 
| . 


Laws of England, 


tels are Forfeited he had at the Time of the Vedd given. 
— be Flite by Traverſe, but it may be albel by 
of Law; for where the Indi&ment is Void or Inſufficient, 
is no Forfeiture. By Others, as where one is Indicted before 
and Terminer, and is Verdict, but the 
for the ſame; and alſo Find in Particular 
t the Time of the Verdict; any one that had 
may Traverſe the Finding. So when an 
and the Defendant is in Priſon, &c. The Party 
utors or Adminifirators {hall have a Writ of Error to Re- 
the Award of the Exigent. 

There is a Flight in Law; as when One is Indicted of Felony, and 
Proceſs continued againſt Him upon His Default of Appearance, 
an Exigent is awarded. For altho' he appeareth, All his Goods and 
Chattels are forfeited by the Award of the Exigent, tho He is after- 
wards Acquitted. But the Outlawry may be fallified by Matter of 
Law, if the Indictment is Inſufficient, or the Proceſs in Exigent Er- 
roneous. Thus alſo upon Matter of Fact or Record One may Excuſe 


His Abſence ; 22 was in Priſon, — 4 * 5 


of the Exigent Awarded . —_—_ Gr 


chap. 12 any Perſon ſhall be Attainted of 
be 1 At 
A the Common Law fba 2 
Great Force and Effed, as if it bad bem done „ trio arlia- 
Ment. 


Wend of * Loft nee by the Die bn 5. 
| Courſe of the Common Law, and not of Erroneous or Void Artainders; . 
— ga docietoas 


By the 29 Eli chap. 2. No Record of Attainder, that Now is, of 
Perſon 75 7 Tre where the Party Attainted is or Hath been execu- 


ted jr the ſame Treaſon, ſhall bereafter be — d By any Plea or Writ 


' This Sarate extends only to Attainders of Treaſon _ tl 210. 51, 


" 215, 223. q. 


Sec Of Xs 


tion in Cri- 


. except $2, 211, 212, 
King's = * Finch. 478. 


Finch 389, to be Hang 
aw Trang © again till he i 15 


Execution, 

fome Publick Places; 
54 is uſually Heng » upon a Gibber near 
the City, Town or Village, where the Crime was 
near the Highway. 


Ofa Re XV. A  Reprieve, (from Repris, Taken back) is to Take back or 
E To ſuſpend the Execution of a Criminal, and the P of the 


mo! Law, for a Time. Every Judg e that has Power to Order the Execu- 
a Power to Grant a e. 


Reprieve. tion, has of Common 
If a Woman is Conti and attainted of High Treaſon, 


«$.P.C. 198. im 
Finch 478. Child (for Privement Eſedat, or with Child | is not 


) 
H.P.C. 272. tion ſhall be Reſpited till her Delivery. But ſhe ſhall rake this Fa- 
vour but once, tho? ſhe is again Quick with Child, 
Oftentimes Execution is ; Stopp'd upon Condition of Tranſportation. 


[See the 22 & 23 Car. 2. chap. 7. and 4 1. chap. Mer wat, 
« Kely. 4 & No Priſoner Convicted for any Felony, f which he cannot have 
Anais Clergy, © the Selle of the WS for London and Middleſex, 


c. ought to be Reprieved but in Open $ and not Otherwiſe, 
without the King's Expreſs Warrant, and not by Order of Any Juſlices 
of Gaol-Delivey, or Oyer and Terminer. 


of Retitu XVI. I Reſtitution is where One being Attainted of it 
tion. Treaſon or Felony (whereby the Blood is Stain d and Corrupted) 
29 He or his Heirs, is Reſtored to His c. He eftor 


— 399.8. der The Blood is heb. nuſt 
340, 181. Of Reſtitutions by Parliament ſome are in Blood 


Reſtitutions to 


12115 
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£ 


ny (hr 
may (for 


Faults in it, 


ery dey yt 


—— — 
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A. 


Batement, 
..". "Thor Plas. | 


Abeyance, 


: Teftament, Wife ] 
 Abjuration, 6 14 
Oath of, 202 
Accedas ad Curiam, 561 
Acceptance, 187, 291 
Of Rent, 187, 188, 273, 282 | 


Of an Executorſhip, 


385, 386 


Cee Principal, 
330} 
See Sati faction, ] 
Account, Of Executors and Adminiſtra- | 


tors, — *© 
Of Conſtables. ¶ See Conftabl e.] 


Of Church wardens. [See Charch- 


See Surveyor. 
WS 2. Trenſyrer.] 
Account, [See Action.] 


Page 312 
Abbeys and Monafteries, How 
— 7 | 
180, 181 | 
= 7 Þ* us 
Ability, or not. [See Adminiſtration, | 
Ae, Alien, Attainder, Baſtard, Di- 
ſcent, Deviſe, Excommunication, E- | 
evidence, Husband and Nie, Infants, 
Leaſe, Outlawry, Papiſts, Parchaſe, þ 


320 
Acceſſary, 353, 355, 360, 362, 375, 

© » 387, 391 to 
395, 476, 641 | 


335, 336 | 


W Highways, her. | 


—— 


— 


Accountants, to the King, Page 20 


122, 147, 187, 472 
[See Court of Exchequer] 


Aequittance, ” 279, 280, 599, 
$07, 333» 334 
_ are Incapable to Bring Acti- 
554 
Again whom may Actions be 
ght. 148, 555, 576, 377% 
[See Perition.| 
Where muſt Actions be laid, 472, 


473, 555» 556» 557 
Muſt be brought in d due T0 


to 560 


117 

[See Limitation] 125 
| Aftion i in Account, 534, 535 
2 in Caſe, | 535 to 542 


Upon an Aſſumpſit, 536, 537, 538 


For a Nuſance, 538, 539 
[ See Nuſance.] N 
For Deceit, 539 
[See Varranty.] 
In Trover and Converſion, 5 39, 540 
* Statutes, 549, 341, 542, 
n 
[See Information.] 
In Detinae, 542, 543 
[See Nager of Law.] 
Upon Ceeh,jE , . 543, 544 
[See Covenant. | 
In Debt, 554, 545. 
[See Rent. 
In Treſpaſs Vi G Armis, 545, 546 
In Ejettment, 546, 547, 548 
Spare Impedit, 548 
pon Waſte, 748, 549, 551 
[See Waſte) © 


Action 


be 


TAB 


L E. 
— — — — — 


Action, In Replevin, Page 191, 551 
552,737 554 
[See Cnunty-Chnurt, Diſtreſs, 
Reſcons.] ] 

Acts of Parliament, [See Statntes.| 
Addition, 5, 575, 616, 624 
Ad Culligendum Bona Defuntiti Literæ, 
| 320, 321, 333, 499 


Ad Inquirendum Breve, 562 
Ad Admittendum Clericum, Ibid. 
Ad Quad Damnum, Ibid. 


Adminiſtration, 331 to 334, 337, 501, 
502 


De Boni: nom, c. 333» 335 


 Darante Minore tate, 320, 332, 


How Divided, 153, 154, 156, 160 
[See Preſentation, Collation, 

Donat iom.] 

Of Coparceners, Jointenants, and 
Tenants in Common, 


Apeerors, 486, 490 
[Sce Comurt-Leet and Comurt- 
Baron. 


Afidavits, may be taken in the Coun- | 


— ; - 

Afmaty, TSee Kindred, Marriaze. 
Afray, 425 
Age, where to be conſider d, 12, 13, 49, 
57>) 8, 324, 341, 403, 425, 453 | 
The King cannot be under A 
Azitment, © 163, 164, 196 

See O of the Foreft. ] 


148 | 
Writ of Right of Advowſon, 573 | 


465 | 


ge, 17 


| 


4 333» 334 | 
Pendente Lite, # 2, 334 
Durante Abſentid extra Regnum, | 

1 334 
Cum Teftamento Annexo, 333 
Adminiſtrator, ' 331 
His Intereſt in the Inteſtate's Goods, 
"ae a | 332 334 
His Power, 335 | 
His Office and Duty, 335, 336 | 
Not Diſabled by Outlawry, 578 
Not forced to put in Special Bail, 
58 
Pays no Coſts, „ 
Admiral and Admiralty, [See Court of | 
Admiralty.J ” 
Ad mittauce, 136, 137, 488, 489 
| See n 
Aacow 07, | 152, 153 


N 


Aid, where expected, Page 351, 354, 
72, 425, 428, 615 
[See Arreſt 5 > 
Aiders and Abettors, 
 Alehouſes, 
[See Ions, Nuſance.] 
| Alienation, 300, 301, 302, 303, 149, 
141, 231, 233 
[See Condition, Forfeiture , 
Mortmain.] 
Aliens, where capable or not, 21, 22 
23, 32, 220, 341, 453, 458 


384, 385 
399 


Alimon 'y, 


62 

Mlegiance, 22, 341, 343 

Oath required, 66, 402, 494, 

| „ | 410, 455 

| Pretending to Abſolve from it, 

Treaſon, 345 

Allodium, -, 

Allowance of Franchiſes, 214, 215 

To a crupt, 311 

| Altaragium, 162 

Alphabetical Table of Tithes, 163 to 
1 SU 

4 —— of Writs, 561 to Hi. 
mbaſſador, 54, 190, 341, 577 
Amendment of R pole 44 
Amerciament, 132, 486, 589 
[See Conrr-Leet, Court-Baron, 

Court of Pie-Powders, Court 
ofthe Commi fioner s of Sewers, 

Amicus Curie, 590, 645 
Anabaptiſts, r 
Anceſtor, 66, 67 

Annuity, 195, 562 

Antient Demeſue, 139, 140, 210, 242 

| See Curt of Antient-Demeſnc.] 

Appeal, in Felony, „ 

Of Death by the Heir or the Wife, 

5627 to 630, 637, 639, 641 
Appeal, in Eccleſiaſtical Cauſes, 505, 

| : 5 06 

[See Court of Convocation, Court 


of Prerogatice, Court of Ar- 
ches, Court of Peculiars, Courts 
Confiftory, Court of Archdea- 
con, Court of Delegate s.] | 
From the Chancery, 464 
From the Court of Chivalry, 473 
From the Court of Admiralty,475 
From the Stannary-Courts, 


» 5195 


3 


TABLE. 


7 be 
Spa Goa 7 — Courts, 
Page 527 
Appearance, 579, 584 


Appendant and Appurtenant, 117, 257 
196, 197, 200, 201, 202 

199 | 

194, 199 

197, 199 

49, 50, 51, 534 545 
313, 357, 523 


2 prentices, 


Appropriation, 35 
Approver, 626, 627 
Approvement, 198 
Arbitrament and Arbitrators, 531, $32 
[See Umpirage.] 

Archbiſhop, 2, 25, 26 


tive, Arches, &c.] 

Archdeacon and Archdeat 

" [See Court of the n 
Arms, 


545 
Array, [See Challenge.] 
Arrai ment, of a Priſoner, 632 to 639 
Arreſt, , 
In Ciil Cauſes, 72, 75, 575, 576 | 
[See Bailiff, Warrant, and Ha- 
tate of the 9 H. z. chap. 29.] | 


Privilege from Arreſts, 24, 43, | 
482, 576, 577 | 


Where void, 398, 576, 577 
In Criminal Cauſes 


[See Proceſs. 


: Arreſting Fudgments, See Fudgment.] _ 


2 [See Burning, 
Artic les, Thirty-nine of Religion, 32, 


33, 39, 400, 404, 405 
wardens; 


Of Exquiry to Church-w 


Aſſuats, 

- [See Servant. | 

5 Aſſart, See For eft. ] 
Aſſembly, Unlauful, 


91 


gacy. 
Aſets, 


| [See Mortgage. 


Affienment, 
Of what Things it may be or not, 


227, 


142 


229, 282 | 


19, 282, 283, 286, 311, | 
: 419, 531, 341 


| Attorney, 
[See the Courts of the Preroga- 


613 to 617 


423, 7451 


5 28 
Aent, [See Articles of Religion, Le- 


67, 134, 147, 151, 195, 
5 289, 323 to 334 


3 


281, 282, 283 


— 


Ares, [See Churt of gc 


Writs of Aﬀize, Page 561, 562 

[See Darrein Preſent ment, Ju- 

ris Utrum, Mortdanceſter, 
Novel Di ſſeiſin.] 

n. , [See Action on the Cuſe.] 
Attachment, 466, 496, 562, 617 
Artainder, 648, 649, 654 
Of Husband and Wife, 60 
How Falſified, and in "what Re- 

ſpect, 660 
Need not to be reverſed, where, 

1 17 

562, Fl 2, 65 2 

261, 262, 263, 294 

88, 298, 418, 449, 459 
oy 255 Authority, Privi- 


* 449, 469, 470, 471, 541 
Audita 563, 612 


Attaint, 
Attornment, 


| Averment, [See Plea "'F 


Avowry, [See Aftion in Replevin.] 


1 re 
onvict, See Pleadi I. 
U 181.1 


Authority, 55.56, 144, 145, 147, 


237, 238, 335, 412, 546, 


586, 587 
[See Truft.] = 
Different from an Intereſt, 144, 
145, 147 
wu 3J79 to 582 
In Cioil Actions, Ibid. 
To Perſonate Bail, Felony, 381, 
„„ 
In Criminal Cafes, 617, 618 
[See Habeas Cor pus.) 


Who may be Bail i in Criminal 
618, 619, 620, 621 
Who may Take Bail in Criminal 


ORs 2 
Bailiff, 
[See re, Hoſe, Offer, War 


206 


364, 365, 542, 543 
Bu- 


p 
( 

. 
= 
$ 


The 


TABLE. 


Baniſhment, Page 61, 614 | 
Bank- Notes, [See Forgery, Seal. ] 
Bankrupt, 

[See Arreſt.) 


309, 310 
How His Perſonal Eſtate is to be 
fold, 311, 312 
Diſtribution of His Eſtate, 311, 
312 


Who Creditors upon Diſtribution, 
[See Diſtribution. 


382, 391 
[See Court of Commiſſioners of 
Bankrupts.J ] 


Bar, 243 
[See Plea. 

Bargain and Sale of Lands, 258, 259 
[See Sale.) 


Baron and Feme. [See Husband and s 


Wife. 
Barony, 
Barratyy, 
Barrifter, 
Baſtard, 61, 64, 65, 6 66, 94, 355, 647 
Battery, 


Where the Court may increaſe 


Damages. 546 
Where Battery Juſtifiable, 424, 


| 425, 545 
Bawdy-Honſe, 

Beaſts Wild, - 36 $657 
Behaviour, 7 Sce Good Behaviour. ] 


41, 42, 130, 451 


Of a Priſoner, [See Pain Fort & | 


Dare, Confeſſion, Plea.] 
Benefice, 152, 153 


 Beneficio Primo Eccleſiaſtico Hahendo, 
563 
Bigamy, [See Polygamy. 


Bill, 
Of Middleſex, 577 
Of Exceptions, [See Evidence.] 
Of Exchange and Promiſſory 
Notes, 282, 283, 537 
11 
26, 275 59, 62,65, 450, 


508, 509 
His Election, 26, 29, 409 
His Confirmation, 25, 26, 409 
His Conſecration, 


308, 309, 577 | 
How His Lands are to be fold, | 


3 1 
448, 449 | 


 Blaſphemy, 
Blood, 


Bona Notabilia, 
311, 312 


. Felo- Bribes 


— — 


Biſhop, Lord of Parliament, Page 42, 
43,451, 639 

[Sce Courts-Confiftory, Diſpen- 
ſation, Inſtitution, Fine, Re- 
covery, Leaſe, Ordinary, No- 
bility, Trial in Criminal Caſes.] 
icks, 17, 18, 26, 42, 251 
396 


Biſho, 
Sec Heir, Half-Blood.) 


ides, | 221, 222, 315 
326, 331, 335, Jol, 


502 
Bond, {See Obli gation. 


Bona 


ribery, 
Bridges, Repairs of, 203, 104 
Rates for, 104, 105 
l [See Highways, Surveyor.) 
Brocage and Brokers, 432, 433 
Buggery, 0 9 
Burgeſs, 
, [See Court of Parliament. 3 * 
376, 377, 378 
[See Larceny from the Howſe.] 
Burning of Houſes, 378, 379, 391 
Barns, Corn, Ha 379, 391 
Woods or 379 


Hay, 


399, 400 | 


| ſn the Hand, 


288 | 


23, 26, 409 


3 


Ships, 47, 382, 392 


388, 389, 390, 637 
[ See Pardons.) 

Burroughs, 4 

Burrough- Eng liſh, | 6, 219 

has 6, is 486, 488, 490, 523 


— 


C. 


2 [See Ability ] 
 Capias ad Reſpondendum, 563 
Ad Satisfaciendum, 563, 606 
Utlagatum, pe 3 
[See Exigent. * 
Pro Fine, Ibid. 
In Withernam, 3 
| Carrier, [Sce >. Robbery.) 
Cattle, to Deſtroy, 381 
Caveat, 34, 325, 326 


Cautione Admittenda, 563, 564, 565 
Certificate, ¶ See Biſhop, Evidence in 
Criminal Caſes, Ordinary, Homſe- 
Breaking, Poor, Robbery, Trial.] 
Certiorari, 563 


[See Game 5 Highways ] 
Ceſſion, 


68 5 


The TABLE. 


Ceſſron, 
c—_ [See Jury.] 
Fight, 338, 354, 424, 425 
1 Duells.] 
Champerty, 419 
[See Maintenance-] 
Chance to be repaired, 90 


Chancellor, Lord, 18, 25, 155, 344, 


4595 460, 461, 462 


Of the Dutchy, 514, 516 
Of a * 27, 269, 504, 505 
Chancery, 459 to 464 
[ See Court of Chancery. | 
Chancemeadley, 358 | 
Chaplains, 25,27, 37 38, 4% 593 | 
Chapel, 30 
Of Eaſe, 30, 31, 90 
Free, 31, 460 
[See Fiſitor.] 
Chapter, [See Dean and Chapter] 
Chaſe, 207 | 
Chattels, 313, 314 
[See Goods and Chattels.]J 
Child, | See Parent. 
Poſthumous, 11, 68 


 Chimin, [See Way.] 
Chivalry, gi Court of e and 
— 


Choſe in Ab 61, 63, 314 
Church, 2 
Parſon' 5 Frechold, 31, 89 


Union of — 35, 91 | 


8 wardens. 


Chiding Words, Smiting and Stri- | 
ting is the Clank the 424, | 


425; 
Eftabliſh'd Church, 401 to 406 
Diſſenters from it, $7, 403 to 405 | 

Charchwardens, © 87, $8 

: Authority by Law, 

88 to 92 
By Statutes, 2. 93 
i 231, 89, 302 


Chiding Words, c. in Churcb- 


yard, | Sce Charch.] 
Cinque-Ports, [See Courts of the 
__ Cinque-Ports.] 


Citation, 400, Je 


(in, | : 32 4 
Claim, [See Conti unal Claim. ] 
Clergy, 244,38, 45, 575 


Page 39, 158 


| Commiſſary, 


Clergy, Their Privileges taken away, 
Page 24, 103, 388, 389 
Benefit of the Clergy, 388, 389, 
$90 
* of the Clergy taken 3 
where, 391 to 355 
Rules concerning the ä 
the Clergy, 


Clerk Nene ficed, fo Returned, WP. 


608, 609 

Clerk of the Market, 107, 215 
| Of a Pariſh, 41, 94 
Codicil, 318 
Cogmzance of Pleas, 206, 242, 347, 


519, 526, 527 


Cognizor and Cognizee, 240 
Coin, [See Money, Treaſon.] 
Collation, 34, 156, 259, 160 


Colleges, 113, 187, 270, 271, 272, 


[See Election, Leaſe, Reſigua- 
tion. 
Command, 35, 349, 378, 385, 386 
 Commendam, 35, 36, 155 
27, 332» 5035585 
Commiſſion, 477 to 480 
[See Fnſftices of the Peace, 
Court of Qnarter-Sefſions.] 

| Commitment, 617 
Common, 196 
Of Paſture, and its ſeveral Kinds, 
196 to 200 


Of Piſcary, 200 


Of Eſtovers, 200, 201 

Cee Eftocers.] 

Eſtate in Common, [ See Eftate. ] 
| Common Law, [See Law.] 


mon Pleas. ] 
 Commonalty, 45 
Commons, Houſe of, ¶ See Court 97 the 
Parliament. 
Coucealancas of an Offence, 340, 376, 
386, 387, 406, 407, 6 
See Miſprifon.] — 
, [See Finc.] 

— 140, 230 
In Deed, 140, 141, 231, 232, 
2335 394 

Precedentor Subſequent, 231, 232 
When Good or not, 140, 141, 
232,233, 252, 290,291, 292,293 
85 Rrrr Rules 


274, 527 


Of Turbary, Did. 


Common Pleas, [See Court of Com- 


8 


The 


TABLE. 


Rules concerning Conditions , 
Page 231, 233, 234 
Condition to pay, where no Time 
or Place is Limited, 290, 291 
Condition to do a Collateral Act, 
291 
In Law, 143, 204, 232 
[See Acceptance, Defeazance, 
Mortgage, Obligation, Satiſ- 

fattion, Teftament.] 
Confeſſion, 
Confirmation, | 280, 281 
Of a Third Perſon, where neceſ- 
ſary or not, 28, 29, 268 to 274, 


Conge d Elire, £ 
Cnjuration, ¶ See Witchcraft. ] 


280, 281 | 


564 


Con ö angui nit , [ See Ki ndred, Mar- 
riage. | 3 
Conſideration, 224, 225, 231 


Good or Valuable, where Neceſ- 
fary, 221, 222, 231, 255, 258. 


| 315, 316 
Where not Neceſſary, 
Whether Forbearance of 


bdiring an Action, 
Conſpiracy, 

Conſultation, 

Conſtable, 


564 


420, 421, 


and Earl Marſhal. 


84 to 87 
See Court of the Lord Conftable 


586, 603, 632, 633, 634 | 


254 245 
| 315 
Suit is 

not a ſufficient Conſideration to 
329,537 


Continual Claim, 219, 238, 529, 559 


Conveyance, | See Purchaſle.| 

Conviction, | 

Coparceners, [See Eſtate in Coparce- 
nary.] 


F 
Where given in Evidence, 310, 


See Evidence.] 
Copyhold, [See Eſtate.) 
Chru, Who ſhall have it when Tenant 


for Life, (5c. dies, 127, 128, 
186 
How Titheable, 165, 166 | 
[See Grain.) b 
Growing may be fold in Execu- 
— ___ ee 608 | 
[See Execution.] _ 
Deſtruction of Corn, how puniſh- 
able, 379, 39 +, 442 


541, 648, 649 
Copy of a Decd, when Pleadable, 259, | 


594, 595, 596 | 


| Corpus cum Cauſa, 


| Corody, Paze 201 

[See Penſion.) 

Coroner, 83, 464, 454, 491, 492, 493, 
47 


Within the Verge, $3, 492 
Corporation, 109 299 
How many Kinds, 109 
How made, 110 
What Eſſential or Incident to it, 

| 110, 1111 


| What in its Power, or not, 111, 
112, 119, 120, 488 
General Statutes concerning lt, 


113 

How Diſſolv'd, 112,113 
[See By-Laws, Election.] 

564 

Corruption of Blood, 638,648, 649,654 


| Coſtnage, [See Deceit, Fraud.) 


Coſts, 
Cottages, 
Covenant, 
| [See Warranty.) 
Whether Heir or Executor ſhall 
have Advantage by it, 229 
Whether a Covenant ſhall extend 
to Aﬀigns,, 22, 230, 282 
Rules concerning Covenants, 230 
[See Actios of Covenant.) 
Covenant to ftand ſeiſed to Uſes, 254, 


- 255 
a Command. 


604, 605, 631, 638 
44, 445 
228, 229, 230 


645, 646 
2233595 
2 


County-Courts, [See Court.] 

County-Stock, 83, 845 97 

Counties Palatine, 3, 515 to 518 

Where a County may preſcribe to 

de diſcharged of Tithes, 171, 
1 „ 
[See Action, Livery and Seiſin, 

Preſcription, Sheriff, Trial] 


Of Record, or not of Record, B. 
What Acts Bind only in a Court 
of Record, 32, 0 
[Sec Fines.] 
Contempts in Court, How to be 
| 497, 408. 447, 473» 


486, 494, 495, 622, 657 


be FBI E 


. of Parliament, Page 451, 45 5 


Statutes concerning the ge 
cation and D of 25 
and Burgeſſes, 451 to - 

Privileges of the Members of Par- 
liament, 576, 577 

Court of the Pricy Council, 457, 458, | 


520 
[Sce Felony. 
Court ot the Lord High Steward, 458, 


459 
Court Legal of Chancery, 459, * 


Court of Equity in Chancery, 460 to 


464, 495 | 
[See Equity. 
Court of King's Bench, 460 to 467, 


577 
Court of Common Pleas, 467, 468, 


469, 533 t0612 | 


Courts of Exchequer, 469 t0 472, 577 


Court of the Conſtable and 


Marſhal, 
472, 473, 506 


47, 48 


nom, according to the 


8 Ef 8. chap. 15. 476, 477 | 


Court of Aſſizes, 477, 478, 479, 480 
ee 


o]. 430, 481, | 


Court of Antient Demeſne, 421 | 


See Antient Demeſne.] 


Court of the Coroner, 491, 492, 493 | 


[See Coroner.) 


Cart of Clerk of the Marker, at 


107 


Court of Pie pouderi, 493 


Coart of Commiſſioners of hows Oh, 


| [Sev Charts within the City of 
London.] 
Court of Commiſſioners, upon the Sa- 


Court of Commiſſioners, for E 
tion of * 495 


tute of Bankrupts, 2 og to 312,495 
Examina- | 


Courts of the Foreſt, — 


[See Foreft.] 

Courts Eccleſiaſtical in General, 438 
to 500 
Court of Convocation, 500, 5OL 
| Court of the | ec 9h 501, 502 
Curt of the Arches, 502, 503 
Court of Audience, 503 
Court of Faculties, 503, 504 
Courts of Peculiars, 304 
Curt. -Cumſiſtary, 504, 505 

[See Biſſop.] 
Courts of Archdeacons, 505 

— Archdeacon.] 

Delegates, 505, 506 
. of Commiſſioners of Review, 506 
Court of Marſbalſea, 511,512 
Court of King's Palace at Weſtminſter, 


512, 513 
Court of the Lord Steward, Gc. To 


enquire of Felony, Cc. 513 


— —— 


Houſe, To enquire of Treaſon, 


| Felony, Bloodihed, Gc. in the 
King's Palace, Ibid. 


— 


Wales, 513, 514, 576 
| [See Wales] 


514 
| Courts of the Counties Palatine, 515 
480 518, 576 

County Palatine of Lancaſter, 

| 516 

County palatine of Cheſter, Ibid. 
County Palatine of Darham, 5 17 


Royal Franchiſe of Ely, 517, 518 


Courts o the Cinque-Ports, 518, 519 
Courts of the Sramnaries, 519, 520 
Court of the Mayor of the Staple, 520 
Courts within the City of London, 
BE  *© 
The Huſtings, 420, 521 
Sheritfs-Court, 


521 
— 35 id. 


Court of the Lord Mayor and 

Aldermen, 321, 522 

| Court of Requeſts, 522 

Court of Orphans, 522, 523 
. See Or Nee 

urts in London, 523, 

$24,525 

Courts 


Court of Lord — of the King's 


Conrts within the Principality of 


Curt of the Dutchy of Lancaſter, 


Dteat b. Natural and Civil, 


— — 


The TAB 
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Courts in Citieg, Towns Corporate and | 


Boroughs, Page 525 
Rules concerning Inferior Courts, 


Did. 
Their Manner of Procecding, 3577, 


580 

Courts of the Univerſities, 5 25, 526 

Privileges of the 

| 525 to 528, 589 

Creation, 

Creditors, 

[Sce Bankrupt, Fraud.) 

Crime, | See Offence. ] 
Curate, 

Curteſy of England, [See Eftate.] 


Cuſtom, 6, 7, 138, 139 
General, -— 

Particular, G9 

Rules concerning Cuſtoms, 7, 8, 

3 9, 138, 139 

[Sec Preſcription.] 
Cut-purſe. 373 
D. 
[Ansage 604, 60 


Damaze-Feaſant, | See Diſtreſs.) 
Darreis Preſentment, 562 
Date of a Deed, 234, 259, 290 
Day, 


[See Month, Time, Tear.] 
Lord's Day, 211, 372, 397, 
| 298, 450, 576 
Deacon, [ Sce Advowſon, Parſon. 
Dean and Chapter, 28, 29 
Grants of Dean and Chapter, 28 


Confirmation by Dean and Chap- 


ter, where neceſſary, or not, 269 
to 274, 280, 281 
[See Confirmation. | 


Debt, [See Attion of Debt.] ] 


| 
W hat Order to be obſerved in the 


Payment of them by Executor 
or Adminiſtrator, [ See Adiui ni- 
ftrator, Executor, London.] 
To be paid before Legacies, 326, 
43 39 
Deceit. ] 2 


Decett, 

[See Action of 
Declaration, 

3 


Univerſities, 50 1, 


36, 39, 158 
221, 2$6 | 


49, 41, 94, 303 


12, 234, 371, 450, 557, | 
584, 625,628 | 


12 


| 


| 


: 


Dedimus Poteſtatem, Page 564 
Deed, 2 223, 224, 234, 235 
Indented or Poll, 223, 224 
The Formal Parts of a Deed, 
224 to 234 
The ſeveral Sorts of Deeds, 236 
| to 296 
Where to be inrolledor not, 258, 
259, 260 
Who ſhall have the Deeds of an 
Eſtate, 145, 224 
Rules concerning 6 
[See Eoidence.]) 
Now Deeds are made void, 296 
Deer-Stealers, [See Game.] 
Defeazance, 293 
Defilement of Women, [See Forcible 
| Marriage. ] 
Degradation, | 510 
Degrees, [See Kindred.) 
Delegates, [See Court of Delegates. 
Delivery of a Deed, 234, 235 
Demand, 188 
Of Rent, 188, 189 
| Demeſne, [See Fre. 5 
 Demeſnes, 130, 131, 139, 140 
[ See Services.] 
Demiſe and Redemiſe, 266 
Demurrer, 3587, 588 
To a Declaration or Plea, 587 
To Evidence, 600 
To an Indictment or Appeal, 634 
Judgment upon Demurrer, 603, 
Denial of Rent, 183 
In Trover, 540 
Deni ation, 22, 23, 203 
[See Alien, Naturali gation.] 
Deodand, 212, 213 
Departure, 6 - 
Deprivation, 39,158, 510 
Deputy, 73, 74, 83, 87, 203, 


382, 583, 384 


| 8 489, 497, 552 
| [See Reſpondeat Superior.) 
Detinue, | See Attions of Detinue.] 
Devaſtavit, 328, 329, 580 
Deviſe, 293 to 296 
Many Things good by Deviſe, 
which are not good by Deed, 
231, 232, 265, 266, 295 
Advice in making Deviſes and 
Wills, | 295, 296 


5 ICT 


FER. i 


e 266 
Deviſes, where void againſt Cre- 
ditors, 


296 
[See Teftarent.] 
—— | 41 to 44, 152 


pidations 38, 39, 40, yy 
Diocthe what, 


Di/ability by Common Law or by S2 
tute, See Ability. 
Diſcem, 137, 216, 217, 218, 219, 529 
Diſconttnnuance of Eftates, 227, 228, 


Deviſe Executory, Pag 


Prodl 418 5295538 
Of Plea, or Proceſs 584 
Diſcretion, 494 
— FIR 112 
Diſmes, [See Tithes.] 
_ Diſpenſation, 19, 26, 27, 38, 503, | 
Fog, 305 
See Court of Faculties 1 
Diſeifin, 312, 562, 574 
Diſtreſs, | 189 
Of what Things or not, 151, 152, 


189, 190, 192, 193, 194 | 


How to be made, 191, 193, 94] 


[See Prerogatice in Property an and 
Suits. ] 
For Damage- Feaſant, 190, 191, 
192, 199, 546 
Diſtribution upon Inteſtate's Eſtates, | 
335, 330 | 
Upon Bankrupts E Eſtates, 311, 
312 
Diſtringas, 564, 565 
_ Dioorce, G1, 62, 123 
Dog-Buing, 35s 542 | 
 Donatice, 18, 34, 156, 160 
Doochouſe, 443 
Dower, { See Eftate i in Dower. ] 
Drankenneſs, 14, 49, 340, 352, 
398, 399 
Duces Tecum, 565 | 
Duels, 


Dares * nech 


E. 


Ee [See Actias of Bre. 


ment.] 


Election, upon uncertain Grants, 261 


Rules concerning Election, Ibid. 
1 by Acceptance, 
h 282 


Elegit, 


Elope ment, 
Embracery, 
Endeacour, 


ee 


Eſcrow, 


Eoin Dax, 


35% 424 | 


Eſtate i in Fee-T at 


Elect ios of Perſons, Page 113, 451 to 

455 

[See Officers, Court of Parlia- 
ment.] 

565, 606, 607 

See Eftate by Elegi and Exe- 

caution. ] 


60, 61, 62, 124, 627 
419 


340 
[See Intention. 


England, I 


How divided, 2, 3, 4 


| _ When lawful, 128, 219, 238, 


264, 282, 295, 426, 529, 558 


When taken away, 219, 426, 

1.9 795 Gs 539 

By Law and by Conſent, 546 

Enqueſt of Office, 577, 659 

— oh Writ of, [Sec Ad Inquiren- 
um.) 

Equity, | | 8,9 

Relating to Mortgages, 141, 142, 

143 

Error, Writ of, 7 447, 559, 363, 


610, 611, 612 
Error, where revers d, [See the 
ſeveral Courts, Tit. Courts. | 


Eſcape, 76 to 79, 359, 351 
Where Felony, 


[ See Gaolcr, Town. ] 
Eſche at, 73% 299, 312, 655 
235 
57 
44, 439 
565 
451, 383 
Eſtate in Lands, Gc. 115 
Appendant, Appurtenant to, 117 
see — and Appurte- 
AA, 

Incidents to, 117, 128, 182, 183, 
184, 263, 298 
How Divided, 117, 118 
How Forfeited or Loſt, [See For- 

teiture.] 
 Eftare i in Fre. ſuuple, 


[See Devi 


123 
0 adi Quiet. de Talia, 


118, 119, 122, 
266 
„Diſcent.] 


119 to 122 


See Dewi ſe.] 
What Inheritance may or may 
not be entail'd, 121, 122, 195 
5111 Nliſchiefs 


$3% t 
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Miſchiefs of Entail'd Eſtates, 
Page 122 
[See Fine, Recovery, Leaſes.) 
Eftate in Tail After Poſſibility of I 
ſue Extinct, 122, 123 

[See Eftate for Life. ] 


Eftate by Curteſy of England, 123, 


3531 
r may be Te- 


Husband 
nant by — 134 
Eſtate in Dower, 123, 124, 125 
[See Eftate for Life, Fſtate by 
Copy, Oe Joynture ] 
Eftate for Life, 126, 127, 128 
If Tenant for Life, G c. ſows the 
Land and Dies, [See Corn. } 


Not Saleable by the Sheriff upon | 
Execution, | 127 
Where no Eſtate is expreſſed in | 
the Grant, what, 267 
Advice to Tenants for Life, 186 
See Rent. ] 
Eftate for Tears, 128, 1:9 
When may a Tenant for Years 
Enter, 128 | 


It ee 2 be Entailed, 1 21, 295 


_— 
If —— Years ſows the 
Land and Dies, and the ferm 


Ends, who ſhall have the | 


Crop, 128 
Saleable by Sheriff upon Exccu- | 


tion, 
Eftate at Vill, 


183, 266 


| 


129, 607, 608 
214, 133, 134, 


i ; Coparcenary, 
mon, Page 148 
Nor within the 27 H. 8. chap. 10. 


Statutes concerning Copyhola., . 

139 

Copy hold Lands not Aſſets to 

' Bind the Heirs, 134 

Copyhold Lands cannot be ex- 

tended by Elegit, 607 

Cannot by Will only, 135 

[Sce Grant, Surrender, Preſent- 

ment, Admittance, Services, 

Court-Baron. | 

Eſtate in Antient Demeſne, [See An- 

tient Demeſne. 

Eſtate upon Condition, [See Condition, 
Mortgage.) 

Eftate by Sratute-Merchant, 143, 144, 


| 


When void againſt 8 


222, 287, 288 
| Eftate by Statute-Staple, 144, 286, 
287, 288 


See Recognizance.] 


| 


— 


f 
; 


When void againſt Purchaſers, 
222, 287, 188 
Void Statute may be a good 
Obligation, 289 
Eſtate by Elezit, 144, 565, 606, 607, 
608 
Eftate in Lands deviſed to Execu- 
For s, | | 144, 145 

[See Authority, Imtereſt.] 
Eftate in Coparcenary, 145, 146, 218 


Partition, how to in Co- 
arcenary.] 146, 148 
See Adoowſon.) 
Eſtate in Foymenancy, 746, 147, 1 148 
Partition, how to be made in 
148 
22 Advomſon.] 


* where not, 
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Excommunication, in what Caſes, 
Page 508, 526 
Diſabilities by Excommunication, 
ders, 121, 150 508 
Eftate in Reverſion, 151,152, 230, | Who may Certify Excommuni- 
Ef * as | | Dna 2 526 
ates Incor as Dignities, | xcommunicato Capie 508 
. Tenures and Jes, 565 
Services, Annuities, Commons, Excommunicato Recipiendo, 566 
Ways, Multure of a Mill, Cor- | ExcommunicatoDeliberando,5 65 
rodies and Penſions, Offices. Executed or Executory, 150, 240, 251, 
Franchiſes, Liberties, 152 to 293 
215 | Executione Judicii, 566 
['Sce for Eſtates lun | Execution in Civil Cauſes, 194, 195, 
| der the proper Titles.) 605 to 610, 612 
Eftate 2 Goods and Chattels Perſo- In Criminal Cauſes, 661, 662 
313, 314 to 338 | Executor, 319, 320 
fee Goods and Chattels.| | Acceptance or Refuſal of an Ex- 
223, 224, 247, 585}  ecutorſhip, 320, 321, 333 
200, 201 Executor of His own Wrong, 321, 
| 322,323, 333» 337» 
= — 322,324 
er, 3 255 335 
| His Office and Duty, * to 329 
| 13] How far chargeable, 323, 324, 
Eftreat, | 328, 329 
Evif#ion of Lands after 2 [See Aſets.] 
what Remedy, 287, 608, 194 Cannot be forced to give ſpecial 
Foidence in Civil Cauſes, 593 to 600, | Bail, 580 
92, 97, 106, 107 Cannot be forced to pay Coſts, 
Special Matter given upon the 605 
General Iffue, Not Difabled by Outlawry, 578 
«3 þ == = qe 259, 260, 594 
* 212, 566, 578 
[See Ontlatvry.] 
566, — 
[See Eftate by Gags of Chart 
Roll, Common, Rent. | 
628, 629, 630 | Extortion, 416, 417 
= Writings, Preſumptions, [See Fees.] 
Witneſs. | V 
F. 
F 2059 to 211, 190, 192 
Notes, 282, 283, 537 | [See Markers.) 
Exchequer, [See Curt of 8 Falſe Impriſonment, 
Exchequer Bills, [See Forgery.] FE 
Excommunication, 508 | 
Whether Lay-Judges may excom- | 
municate, 498, 505 | Fee 
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Fee, 
Fee- Farm, | 185, 193 


Page 118, 119, 139 | 


Fee- Simple, [ See Eſtate in Fee- Simple. | 
Fee-Tazl, [See Eftate in Fee-T ail.] 
Fees, 72, 74575» 78, 79, 334 417, 449, 
455» 457, 499, 575, 626, 

| 648 

Felony, 347 
Pyblick, Relating to Coin, to 

the King and His Connſcllors, 
Soldiers and Mariners, the 
King's Armour, Popiſb Priefts, 
Rioters, Breach of Priſon, 
Eſcape and Neſcous, 347 to 


351 
Private, Againſt the Life, the 


1 
Body, Goods and Habitation | Flight, 212, 655.666, 66; 
of Men, 351 to 379 | Force, V 
Other Felonies concerning Witch- | Forcible Entry and Detainer, 426,427, 
craft, Records, Cattle, Ships, 428, 566 
Bankrupts, Forgery, &c. 379 | Forcible Marriage, oy 
to 384 | Foreſt, 20s, 207, 166 
Examination of Felons to be cer- [See Courts of the Foreſt. 
tified, 3 647 | Forfeiture, | a 
[See for Felons under their fe- | In Civil Caſes, 21, 132, 140, 141, 
veral Titles.] 5 142, 143, 187, 188, 230 to 234, 
Felo de ſe, = 3352, 655, 656, 300 to 304, 307, 309 to 312 
Feme-Covert, [See Husband, N ife, No- Of Lands, 21, 300 to 312 
men. Of Goods and Chattels, 21, 212 
Feoffment, 236, 237, 239, 260 | Es to 214 
| [See Indemtures to lead the Of Copyhold Lands, 132, 133 
Uſes of Feoffments.] ] In Criminal Caſes, of Lands or 
Fiftion of Law, 235 | Chattels, 60, 407, 653 to 659 


Fieri Facias, 566, 608 


Ik the Defendant is a Bencfic'd | 
| Clerk, and fo Return'd, what, | 


608, 609 


1 486, 652, 653 
[See Amerciame 


Fine, 
ut.] 


Pie and Ranſom, the Difference, 


| Copy of Churt- Roll.] 
Fines, 
How Divided, 
Who may or may not Lecy or 
Take by Fine, 241, 242 
Of what Things may, or may 
not a Fine be Levied, 242 
Before whom to be acknow- 


ledg'd, 242, 243, 513, 516, | 


| 


| 


Fines with Reſpect to the Perſons 
that areto be Barr'd, Page 243 
to 246, 248, 249 

[See Privies, * ny In 
Their Effect with Reſpe& to the 
Eftates that are to be Barr d, 
246 to 249 
How Fines may be Avoided, 249 
To Acknowledge a Fine in the 
Name of another, where Fe- 


7 lony, 381 

Fire, | 56 
See Burning, Servant.] 
 Fire-Works, [See Naſance.] 


Firſt-Fruits, 28, 29, 30, 36, 37, 470, 


239, 240 | 
240, 241 | 


653] 
Fines upon Copyholds, | See Eftate by 


317 
Of the Force and Effet of 


4 


Forfeiture of Landi, to what 
Time it fhall Relate in 

Treaſon and Felony, 655 to 
659 


Forfeiture of (7oods and Charteli, 

to what Time it ſhall Relate, 
654 to 659 

[See Pardom.] 
Forfeiture upon Outlaury in Ac- 
Lions, — 7 
[See Ontlawry, Reſtiratiom.] 
19 in Treaſoa or 

| %,, 656 
Foreſtalling, 433, 434, 435 
Forgery, 414, 415, 416 
| Where Felony, 382, 383, 384, 

N 
[See Sal.] my 

Fowl, Mild, 314, 367 


Fran- 
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Franchiſes, Page 205 
Different Kinds, 205 to 224 
What Franchiſes may be Claim d 


ion. 
wa ——_ Fl have Al- 
lowance, ['Sce Allowance.) 
When the Common Law fhall 
take Place, 206, 511, 516, 527 
How Forfeited, 215, 370 
[See Liberties, Uſarpation.] 
Frank- Almoign, 182, 183| 
 Frank- Marriage, 120 
Hank Fe, 139 
Fraud, 221, 222, 223, 296, 315, 316, 
603 
See Deceit, Gift, M e, 
1 Purchaſe. * 
Bec [See Chapel. 
117, 126 
= Livery and Seiſin.. 
Cannot be Loſt but by Law, 614 | 
Fuggtives, 212 
[See Forfeiture in wana 
— 


AME, Deſtroying of, 207, 208, 


I 43910442, 497,490 
Game-Keepers, 439, 441, 442, 497 
Gamins 293,311, 355. 658 
Gaol, Tce Priſon. ] 


Gao - 7 


612 
ges Eſcape] 
Gaovelkind, 
Gentleman and G CITED 
Gift, 153 

Of Goods and Chattels by the 
Party, or Act of Law, 315 
Gifts Fraudulent, ¶ See Fraud.] | 
Advice concerning Deeds of Gift, | 
| - 315, 316 
Glebe, 30, 127, 162, 163 
Good Behaviour, 8 1, 82, 421, 422, 423 | 
[See Peace. 

Goods and Chartels, [See Eftate in 

Goods and Chattels, Felony, For- 


44 | 
260 


feitare, Liberties, Succeſſion.) | 


| Habere Facias Poſſe 2 


| Hamlet, 


75, 78, 79, 35%, 351, 360, 


6, 219, 654 | 


Governor of a Houſe of 88 
Grant, Page 260, 261, 263 
Rules concerning Grants, 263 
[See Attornment, Election, E 
fate in Neger ſion, 2 
Preſcription. | 
Grant of Copyhold Eſtates, 134 
0 137 
— by to 15, 68, 69, 154 
ritualties, 255 26, 27, 29 
— ey, Iſle of, 2, 458 


H. 


H= Corpus, 2 16, 17, 567 
Habeas Corpora Juratorum, 567 
Ibid. 


Habere Facias Seifinam, 
Ibid. 


Habendum of a Deed, 225 
Hereſy, 400, 401 
| Half-Blood, when it may take by De- 
ſcent, or not, 216, 217, 218 

| Adminiſtration Grantable toHalf- 
Blood, 333 

| Capable of Diſtribution on In- 
teſtate s Eſtate, * 


Health of Body and Mind, [See Nee 


Heir, 66,67, 118, 119, 216 to 219 
Lineal or Collateral, 217 
The Word Heirs neceſſary to make 

an Inheritance; where, and where 
not, 118, 119 

[See Eſtate i in Fee-Simple.| 
Next of Blood * Inheritance or 
217 
Where Goods and Chattels RET, 
or may not go to the Heir, 66, 
67, 2957322, 323 
Where Money is payable to the 
Heir, and not to the Exccutor, 
142, 185, 186 
Where the Heir ſhall take Advan- 


Non-Claim. See Fines] 
Tttet Hei 


de 
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Khir, where Bound by the Act of His | 


Anccſior, P 5 67,103,289,296 


Exccution on Lands of an 
Heir = Sol 607, 6c9 
wm Heir may bring an Appeal 
of Death, 
H. n 66, 67 
Hereditament, 116, 152 | 
[See Land. 1 
Herio, 131 | 
Hermaphrodite, 12, 66 
High-Treaſon, [See Treaſon.] 
Hhghways, 97, 98, 201 


By whom to be Repair'd, 98. 


201 


what Courts have Cognizance of 
the Highways, 106, 107, 556, | 


624 


— Ox. and Wiga | 


Homage, 181, 486, 490, 590 


— de, [See Murder, Manſlangh- | 


eur. 

By Chance medlex, 
Per — 
[See Deodand.}] 

 Excuſable, 


358, 359, 360 
359 


359, 360 


| Husband and Wife, 


Fuſtifiable, 560, 561 
Homine Replegiando, 567, 619, -> 
Honour, 


[Sec Court of Conſtable — 
Marſhal.] 


Hops 
Hoſes, 2 Mar ber.] 
Hoſpital 55 


[See Colleges, Election, 2 Rad 3 
By whom to be viſited, 18, 26, 27, 


110, 460 | 


[See Vifetor.] 
12, 628, 69 


Hou: Manfion- Houſe, what, 377, 
378 
One hath a Right to Air = 


Light in his own Houſe, 443 | 

[Sce Nnſance. | 
Doors of a Houſe not to be brakes 

open, when, 71, 82, 608, 615 
Doors of 


575, 615, 616 


[See Burning, Burglary, Lar- | 


When toe may Aſſemble his 


167 | 


a Houſe may be broke | 
open, when, 71, 82, 311, 427, | 


| 


Friends to Defend his Houſe, 428 


. l 


Whether Houſes pay Tithes, Page 
16 
Houſes in tions or Mar. 


ket-Towns, [See Inrollaent, 
Leaſes.) 


627, 628 | *. Shop, r Coach- Howſe, 


Robb'd, 373» 37% 375 
6 Burglary, Ear ceny, Rob- 
bery. 
Howſe-Burning, [See Burning.] 
Houſes of Correftion, 94, 10 
Who may be ſent thither, 


, 108 
108, 
W ac 
» 370, 371, 372, 373, 61 
A 70, 371, 372, 373 : 
When may it Preſeribe, _—_ 
Decimaudo, 


When — to 6 Rebbary, 


379, 371, 372 
When chargeable for a Riot, 371 
Challenge for Default of Hun- 
— dredors, [See Jung.] 
Hundred Courts, [See Chart.] 
57 
One Perfon in Law, 59, 154 
Husband hath Power over hi 
Wies Perſon, 59, 60 
Hath Power over Her Eſtate, 60, 
61, 220 
What Leaſes of the Wife's Eſtate 
may bind Her, 267, 268 
[See Fines, Recoveries, Leaſe.) 
Several Rights do Accrue to the 
Survivor, 62, 63, 123, 124, 125, 
== 
[See Attainder, Marriage, Pa- 
nalia, Wife, Women.) | 
Huſftings, 1 Courts within the City 
of Londom.] 


. 

13, 14 
Capable of Conteating to Mar- 
ages 57 

Whether his Purchaſe may be a- 
warded, 220, 221, 243, 244 
Cannot make a Will, 319 
Whether he muſt Anſwer in a 
Criminal or Civil Proſecution, 


339, 34® 
Cuſtody of Him, 14 
How he may Sue or Defend, 15 


4 Idiota 


Deer, 


The 


Eee Inquirendo ond Examinando, | 


Page 567 
Teofails, Statutes Them, 
525, 542, er. * _ 603, 
04, G11, 612, 62 
Ferſey, Ile of, 2, 458 
— 64, 405, 598 
ROY ANCE, = 
Imparlance, 


Impeachment, of Waſte, ¶ See fe J 


Inpedi ments, 
Impriſonment, Lawful, 15, 16, 17, 


546 
[See Arreſt.] 
Unlawful, 15, 16, 17, 221, 296, 
545, J46, 566 
Incidents, 117, 120, 128, 182, 183, 
184, 263, 298, 496, 275. $31, 532 
ee Deed, A ] 
entiCces. 
To Lead Uſes, Gr. 
| pag 
_ 


254 
567 
622 to 626 


Seo Far 7, Trial.) 

wha equird in lndictments, | 
624 to 626 

Where a Copy of an dictme 

is to be granted, 

When to be preferr 


629, 630 
18, 30, 33, 3 155, 156 
lenarty.] 


Bind Him, 


aa Sue or 

See Clergy, Benefit of, Desi 

Executor, G vardiam, Tdeot, 

Fines, Recovery, 

_ Outlawry, Wafte., 

Infangthef — Ouifambe? 
Information, 

| [See Action upon Statwtes.| 

Taufor mer, | See Aion 
and Information 


= Hing, 434 435 
Tabatis tant, who, 90, 103, 105 
Inhibition, 

Inheritance, 116, 117 
[See Eſtate in Fee-ſimple, and | 
Eſtate in Fee-tail. ] 


243 to 246 | 


223, 224, 258, 259 | 


Interdict, 
| Intereſt, 


: 


Murder, 


| 


12,68 | 
What Acts may, or may not 
12, 13, 220, 221, | 
241, 243, 251, 318, 319, | 
324 339, 340, * 

Defe | 


487 | 
630, 631, 632 | 


\ aan Statutes | 
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Page 567 
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444> 445 
ri, 55, 365, 444, 
529, 536, 537, 542, 543 
[See Nuſanck.] 
Tana of Off [See Enquiry.) | 
TInque ry 
4 | Inquifiti 625, 626 
251, 259, 260, 
594 


See Exem 
Ini a [See 1 


| Inſtruments, [Sec Deeds.) 


Inſtitution, 33, 34, 155, 156, 160 


Biſhop, Plenarty.] 
Intention, Evil, 340, 347, 348, 353 
dto 357, 376, 378, 380, 
43, 431, 546. 
3510 


339 144 145, 147 
[See Authority. 


| Imteſtate, [See Adminiftration.] 


Intruſion, 
Invemory, 
 Forntenants, 


12 313 
325, 326, 3355336, 522 
[See Eftates in Foimte- 
nancy.) 
Fointure, 125,126 


17, 187, 424, 425 
h 4 


22 Faddo, 

Biſhopricks are Donative there, 
net Elective, 26 

They —— ml all Spiritual 
Promotions, c. 36 
| King's Bench may Reverſe a Judg- 
ment given in the King's Bench 
in freland, 2, 466, 611 
Irregularity, 510 
Ive, their ſeveral Significations, 72, 
564, 565, 587 
587, 588 


In Civil Cauſes, 

In Criminal Cauſes, 640, 641 

Judge, 448 

To Kill Him, Gc. [See Treaſon 
High] 

To Draw a Weapon upon Him, 

or to give Him Reproachful or 

Threatning Words, [hee N. 


Priſion.] 

Exempt trom Proſecutions, as a 
Judge, where, 420 
LSee Bribery. | 


Judge 
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Judge — not wks Notice of the 


Cuſtoms of Inferior Courts, when, 
Page 525, 533, 590 
[See Pardon, Trial.] 
ow 00 
y Default, 


603 
By 1 or by Warrant to 

Confeſs Judgment, Ibid. 
Thid. 

pon Ibid. 
When "oo | or not, Againſt Pur- 
chaſors, 
When Good, or not, Againſt Cre- 
ditors, 221 
When it may be ſtay d, or arreſt- 


= 
When ſet aſide, 


How Revived, 
[See Scire Facias.] 


603 
609, 610 | 


To acknowledge a Judgment in 


the Name of Another, 
Felony, 


Statutes concerning * le 


22 1, 222, 603, 604, — 


[See Error, Notice, Record. | 


Judgments i in Criminal Caſes, 649 to | 
653 
In High Treaſon, 649 


In Miſpriſion of Treaſon, a1; | 
In Felony 2 as Murder, 


In Petty Treaſon, 


— * Oc. and 1 
above T'welve-pence 

Upon Outlawry in "in Treabon or Fe- 

lony, 651 

In Petty Larceny, bid. 


In Chance- Medley, or Se Defen- | 


— of Felony AN 

ln Mi clony, bi 

In Appeal of Death, Ibid. 
For Striking in IWeftminſter-Hall, 


Cc. ſitting the Courts, tho no 
Blood drawn, 652 
For Striking and Drawing Blood 


in the King's Palace, where t the | 


King is Reſident, 

In Premunire, 

In Conſpiracy, 

In Attaint, 

| In Miſdemeanors, | 
Where Judgment in Criminal 

| Caſes may be Arreſted or ſtay- 

ed in Treaſon or Felony, 659 


220, 221, 222 | 


when | 
381 | 


Juriſdiction, Page 206,446, 447, 511, 
512, 525, 526, 527 

Juris Utrum, [See Ale. ] 
Jury, 591 
In Cioil Cafes Proceſs to Bring in 
the Jury, 590 
Challenge to the Jury, 591, 


$92, 593 
The Tales, 419, 591 


When may They be Diſcharged, 
600, 601 


[ See Embracery, Evidence, 
Verdi.) _ 


rand Jury and Petry Jury,62 * 


In Criminal CaſesProceſs to Brig 
in the Petty Jury, 399, 641 

Where a Copy of the 
be Granted, 


642 
Challenges in Criminal Caſes to 
One of the Grand Jury or Pet- 


_ 642, 643 

Caſes, 

642 

Ju Corone, 42, 218, 220 

Latte fam P, 1 3 

ices of the Peace, 79 to 83, 409 
Commit 


[See ment.] 
cies, 568 


[See — 3 


K. 


459, 460, 461 
Tae. ＋＋ the Privy Seal, or See 


the Privy C 
22410 ] 
Keeper of a — — 203, 2 204, 


It is His Prezogative tomake War 
o Peace, 17 


ö 4 : 
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[Sec Treaſon, Felony. 5 
He is Guardian of all and [Sec Burglary} 5 
Lunaticks, 14, 15 Petit Larceny, 367 
The King cannot Pardon, where, Mixt Lanes 77 369 to 375 
[See Pardon.) Larceny of Wild Creatures, where, 
He cannot Challenge a Juror 367, 368 
without Cauſe, 642] Latin Falſe, 263, 289, 290, 626, 659 
He can do no Wrong. 21, 616 Latitat, 
Demiſe of the King, 18, 72, $3, 
[See Age, Att 5 SE 
e, Attai Corpor a- 
tion, Prerogative T1 reaſon. Common, 
King's Bench, | Sce Court of King's [See Cuſtom, Statutes 4 
Bench.] Objects of the Laws of England, 
Knights, 44 10, 11 
aig bi of the Shire, 2 F Court off Crown-Law, 4 
the Parliament] 11 Prerogative.] 
Crown Law and Common Law 
% are not two different Laws, 21 
ps I Ir differs in many Things as to 
| Deſcents from the General 
Abourer, $3 Law concerning the Subje&, 


Laiy, 4 177, 178, 180] 218 

. Lands Signification of the Word, 16 Law Civil, 10, 473 
By the Grant of a Foreſt the Laws Eccleſiaſtical, 10, 498 
Land it ſelf paſſes, 207 Law Merchant, 10, 147 

Waſte in Ling, how it mmoy' bu Rules concerning Laws, 4,5, 
232,233, 2359 263 


— — 


La Leaſe, 263 
2 ments, how Acguioad, 216 to For Life, 5 264, 266, 267 
220, 296 to 300 [See Eſtate For Life.] = 
How Forfeited in Civil Caſes, For Tears, 264, 265, 266, 268, 269 
300 to 313 [See Eftate for Tears.) 
(ee Provuguticr as ts Projee- Leaſe for Years cannot be En- 
_ 7 tail'd, 121,128, 265, 268, 269 
How Ploughing up Meadow to At Will, 266 
be prevented, 306, 3 [See Eftate at ill.] 
| How forfeited In Criminal Caſes, What Perſons may make, and of 
653 to 659] 


[See Forfeiture] 
Landlord, 1 


Lee Difreſs Leaſe.) 
156, 5,158, 159 
" [See Prerogatioe in Chur ch Af- 


. | 
Larceny Ur 364 to 369 
From the Perſon, 369 to 374 
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Leaſes of Spiritual Perſons, Col- 
lleges, and Hoſpitals, Reſtrain'd, 


270, 271, 272 


Concurrent Leaſes, when Good, | 


270 to 275 


Other Leaks fit to beknown, 275, | 


276 


| How Leaſes may be — | 


Where Leaſes may be Entended 
or Sold in Execution. ¶ See 

 Elegit, Fieri Facias.| 

Leaſe of Goods and Chattels, 


265 | 
2 and Releaſe, 279 | 
Leer, [See Court-Leet.] 
Ligacy, 327 to 330 | 
[See Debts.] 
Where Aſent to a Legacy Ne- | 
ceſſa 329 to 330 
| Legacy where . 
Where Recover'd, 329 
Reſiduary Legatee, 332, 333 
Levari Facias, 568 
Levant and Couchant, 190 
Libel, 430, 431 | 
Publiſhing 8 Libel, what, 431 
How Puniſhed, Did. 
” 8 
Li berate, 
Liberty Ip 0 f 15. 
ounment. 
Liberty, To 2 Pleas, 205 


Liberties, [See Bailiwick, Return.] 


Liberties of Seiſing Goods and Chat- 
tels, 


212 


[Se Franchiſes ] 
Licence. 


ject to found a Church, 
Licence granted to Copyholders 
to demiſe by Indenture, 138 


Not lawful to make a Park, | 


Chaſe, or Warren, without Li- 


cence under the Broad Seal, | 


207, 208 


If a Leſſor by 


is no Countermand of the Au- 
thority, 
4 


E 


The King may Licence any Sub- | 
c. 18 | 


Deed Licenſes a | 
Leſſee for Life or Years to 
Alien, the Death of the Leflor | 


238 | 


* 


ceſſor, or not, Page 268, 269, 


271, 272 


| 


| 


The King may Licence to Alien 
in Mortmain, Page 302, 303 
[See Mortmain.] 

If a Lord for Life of a Manor Li- 
cences a Copyholder to Alien, 


[See Mortmain.] 
Life, | 

[Sce Felony, Murder. 
Ligeance, [Sec Allegiance.) 
Limitation, 


IT, 12 


119, 231 
Of the Crow, 346, 410 
Of Actions, 432, 556 to 560 
What Perſous or Attionsnot with- 
in the Statutes of Limitation, 
1 19, 20, 556, 557, 558 
Of an Indictment, 396, 
402, 410, 626 


| Liturgy, Not Uſing or Ridiculing it, 


401, 402 


Livery and Seifin, 237, 238, 239, 
260, 283, 285, 293 


Local and 7 ranſitory, [See Action.] 
London, 76, 90, 175, 259, 287, 44 
e 

1 again ] Cu- 
ſtom of the Kingdom, 6 

Ap tices may be turn'd over by 
Cuſtom of Londom, * 

A — ſole Merchant 
or Trader, may ſue and be 
61 
The Tuition of Freemen's Chil- 
dren, to whom committed by 
the Cuſtom of Loxdon, 68 
The Lord Mayor, Gc. of London 
have the Shrievalty of London 
ba Middleſex in Fee by Char- 


70 

Sherifts of London and Middle/:x 
not to take any Sum or Preſent 
for the Place of Under-Sheriff, 


74 
uſtices in Londom ought not to 
, ſend Offenders to the Compter, 
82 

The Lord Mayor of Londom is 
Coroner of — City, yet by 
Cuſtom the Recorder pronounces 
the Judgment upon Outlawries, 
83, 520 
Church- 


— 


— 


The TABLE. 


b there may by Cu- 
ſtom purchaſe Lands for the 


Uſe of the Church, Page 88 


They have the Diſpoſal of the | 
Seats in the Church and Chan- 
cel, eg 

London is a Corporation by Pre- 


feripti 


110 


Cuſtoms of London are made | 


good by Act of Parliament, 
112 

Chamberlain of London, 110, 111 
Cuſtom of Londom as to 'Tenants | 
at Will, 129 
In London every Day, exce 
Sunday, is a Market-Overt, 
211 

By Cuſtom Lands in London may 
be deviſed in Mortmain, 
An Adminiſtrator in London muſt | 


; 


pay his Inteſtate's Debts by Con- 


Goller 


tract, as if it were by 


Inteſtates Eſtates in Londom f 
to Diſtribution, 


336 


Cuſtom of London relating to 


Common Strumpets, 399 
Courts within the City of Lon- 
| 520 to 525 

3 of the Caſe lies i 
Cuſtom for calling a Woman 
—_—_ „ 
In the Courts of London, Heirs, 
Executors and Adminiſtrators, 
muſt give ſpecial Bail, 580 
Tord, [See Nobility, Peers, Land- 


Lord's Day, [See Day.] 

Lottery Orders, [See Furgery.] 

| Lamatick, 14, 15 

What Acts may Bind Him, 14 

How He muſt Sue and Defend, 15 

May purchaſe, and agrce or diſ- 
agree after, 220 
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M 


taken away, 


30314 


334 


by the 


, 


 Mayheim, 
lord, Court-Baron, Eftate by | « 


RM 
Meaſures, [See Ieights. 


| Melius Iuquirendum, 


* 


Mainper nor, Page 618 
Mainpriae, 582, 618 
Maintenance, 418, 419, 420 
* 22 ty, Embracery.)] 
alice, Expreſs or Impli 2, 35 
Man, Ile of —_ aſk 
Mandamas, 568 
Manor, 130 to 134 
[Sore Demeſne, Services, Court- 
Baron. 


Manſ/ion- Houle, {See Houſe} 
Manſlaughter, 355 to 358 
When puniſhable as Murder, [Sec 
Stabbi ung.] 


pt | Mariners, [See Piracy, Seamen.] 


Market, 208, 209, 210 
How it may be forfeited, 215 
Property Alter'd by Sale in Fairs 


and Markets, When, 210,21 b, 
WP” | 311 
What Required in the Sale of 


| Horſes in Fairs and Market 
7 211 
[See Court of Pie: pocrder, 1 
Marr iage, 57 
Where Marriage m on- 
tracted or not. 37 1 00 
Effects and Conſequences of Mar- 
riage, [See Hucband and I.] 
How Marriages may be Dillulved, 
5 G1, 62 
[See Forcible Marriaze.} 
Marfhalſca, ¶ See Court of | 
Maſter of a Family, 
[ See 


ay be C 


48 to 56 
Apprentice, Servant. ] 
5 303, 364 
Court may encreaſe Damages, 
363, 546, 558 
How puniſh- 
the 545, 546 


Me dictas Lingus, 623, 640, 641, 643 
568 


' Disfiguring a Man, 


Member, | 11, 535, 545 | 
Military State, 45. 
[See Officers, Seamen, Sold: * 
Milk, [See Tithes.] . 
Mill, 268 
Mines, 18 


See Maſte.] | 
Miniſters not to be diſturb'd, 38, 40 


425, 426 


Minor, 


 MAbortmain, 
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Miſ priſion, age 406, 407, 40 
Miſprifion of Clerks, 449 
Mitiimns, 81, 351, 568 
Modus, where, or where not, 167 
Modu Decimandi, 177,178 
Where Recoverable, 178 
Where Diſcharg d, 177, 178 
 Momey [See Payment, Mortgage, Trea- 
„%, Rag. 
zopoly, 435 
Monftraverunt, 569 
Month diſtinguiſh'd into 
Lunar, 259, 403, 483 
Solar, 111 
[See Birth.] En: = 
Kalendar, 156, 260, 194 
| 433, 483, 629 
Mort, gage, 1 
[See Equity.] " i 
Chancery Practice concerning | 
Mortgages, 141, 142, 143 
| Statutes againſt Fraudulent Mort- | 


221, 222, 223 


gages, 
{See 8 Eftates upon]. 


Condition, Notice. | 


Mortuary, 
| Maltare of a Mill, [Ser Mill.] 
Murder, 


Mute, By the Common Law the 
Clergy was allowable to one 


Mutemuſtbe proccededagainſt, 
633,650 


= 


N. 


Aturalization, 
Ne Admittas, 
Ne — 2 


22, 453, 438 


41 to 44, 431,573 


139, 226, 432 
2395 243, 244 tO 249 


182, 301, 302, 3033 
168, 174, 175, 176 


352 to 355 


— 


Non Compos, Pape 13, 14, 2435 245, 


319, 339, 352 

Non Obſtante, 19, 470, 638 
Non Omittas Propter Aliquam Liber- 

tatem, = 569, 616 


Non Ponendis in i & Faratis, 
569 


Non-Reſidence, [See Refidence.] 
Non-Smutt, 


583 

Notes Promifory, [See Exchange.) 
ice, 
Of a Prior Mortgage, 

Purchaſers without Notice, 141, 

223 

Of a — Judgment, Recog- 

141, 142 

Of * ä— of a Church, 

| 154, 158 

Upon Refuſal of a Clerk, 154 

To a Parfon to Take His Tithes, 


Of the Life of either Party before 
Second Marriage, 363 
To « Bankrupt in Surrender Him 


311 
| To an Obligee to attend, 291 
Of a Diſtreſs, 193 
To Tenants, of the Grant of an 


142 


Nuſance, 


178, 179 ! 


4 22, 333 
He is dif- 


To a Fadtor Gr. That 


d, | 
WY 44 


442 to 
Action or Indictment for it, 2 
do 446, 5 8,5 9 
May be Removed without Suit, 
529 

[Sce Action For a Nuſance.] | 


O. 


Os 78, 174, 431, 413 
See Affidavit, Per 
of — See eee 


Of * 
8 


ban -; 


— 
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| Oath 0 Abjuration, | See Abjura- 


10m. 
_.,, Ex Officio, | Page 507 
Oblations, „ Offerings, 169, 
175 
How Recoverable, 172, 173» 
174, 175] 
Obligation, 288 to 292 
Where Heirs, Executors, or Admi- 
-— are Bound By it, - 
— 
Condition of an Obligation, 290, 
291, 292 
See Condition. 
Obligations, of what Force 
| are when made to the King, 
289 
When Forfeited, 292 
When Void, 292, 293 
[See Time.] 
Oren 3h There can be none _ 
ing, f 
Property in Lands may be — 
| 216 
339, 349 | 
341 
apital, 8385 to 445 
Office, _ of, See Enxueſt, Tra- 
verſe 


Office, 


Where Grant of an Office void 


by Deputy, e 
Where New Offices 


— 


3 
2 of ſome Offices not with. | 

bid. Ordi 
Antient Offices not Reſtrain d by 


in 32 H. 8. chap. 28. 


the 13 Elis. chap. 10. 269, 


: 270 
How Forfeited, 204, 402, 2 
[See Condition in Law.] 


Where an Office may or may not | 
de Sold, 73,75, 79, 204, 27. 


202 
Who Capable, or Incapable, of | 

an Office, 202, 2c3, 4534 
303 
May, or may not, be Executed 


Page 87, 375 
Officers, he 14 
Election of Officers, where Void, 


113, 402, 453 

[See Elefion.] 
Where Officers may be phe 
the Grantor, 
Whether their Acts are Valid 
when the Oſhce is Void, 204, 


403 
When Murder to kill an Officer of 


354 
| * Aſfaulted need not give 


Back before He kills the Ag- 
(EE ts 
See Arr I Bail. 7 7 
[See Arret, Bail, e. 


Officers neglecting Their Duty, 


421 
Official, 30, 269, * 
Ordinary, who, 
Every Archbiſhop is the Ordinary 
of the whole Province, 25 
Achdeacon allow'd to be an Or- 
dinary, 30 
Ordinaries impower d to grant Ad- 
miniſtration by Statute 3 1 Ed.3. 
cap. Il. „ 
The Certificate 9 


522 

Overſeers of the Poor, 93 to 97 

Overt- A in High- Trees, What, 

where or not, How 

to be laid and provd, 342, 

343, 348, 646 

ae; [See Infangthef. T BA 
577 

* Cioil Caſes, 578 

How Superſeded or Reversd. 578 

579 


XXX Ort- 


The TABLE. 


Outloury in Criminal Caſes, Page 614, 
616, 628, 639 

How Superſeded, Diſcharg'd, or 
Reversd, 618, 619, 659 


[See Fudgment, Forfeiture 4 
Diſabilities incurr' d by Outlawry, 


57s 
Oyer and T ermizer, 477 


P. 


Ain Fort & Dure, 
Papiſts, Statutes concerning | 
Them, 46, 66, 68, 296, 342, 

345» 346, 404, 405, 


408, 409, 410 

Paraphernalia, 6 
| Parceners.[ See Eftatein Coparcenary J 
Pardon, 389, 415, 597, 636, 637 
Where void, 636, 637 
Parent, 63 
His Power over His Child, 63, 
64, 68 | 


His Intereſt in His Child's Eſtate, 


64, 332, 333 
Child's wed in the Parent's E- 


ſtate, 64, 332, 333, 335» 336, 


— 
[See Baſtard, Maids, Raps P 


Petty Treaſon. 
Pariſh, what, Bounds w 


fices 


May not prefcribe De nor Deci- 
mando, 178 | 


[Sce Preſeri 
Extra Hs) 18, 455 


— [See Clerk of a Parith.] | 
Park, 207 
Pays Tithe, | I69 | 
Modus Decimandi in Parks Diſ- 
| d, 178 
on Modus Decimandi.] 
Pan, [ See Court of Parli a | 
"Rat. 
Parſon, 39, 22 £ 36 | 
Hath a Fee- ſimple Qu alified, 3 1, 
119 
His Freehold, 30, 31 
How one may be made a 1 
or Vicar, 30 to 39 
4 


, 
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Triable, 


Se, 2, 499 
Who Exempted from Pariſh-Of- | 
87, 203 | 


| Petition to the King, 


How one may — to be a Parſon 
or Vicar, Page 39, 40 
PP 4 Leaſe.) 


* See Glebe. | 


Partitione Factenda, 
Paſture, | See Common. ] 
Patents, | See Inrollment, Prerogative 
as to Grants, Mrit.] 
Patron, 32, 12 154, 156, 157, 158 
[ Sce Leaſe, Confirmation, Pre- 
ſemation, Simony.] 
555, 605 


auper, 
Payment, How to be applied, 185 
Where an Action lies upon the 


30, 36, 153 


569 


| firſt Failure, or not, 186, 187, 
291 
Where to be made, 186 
In full Satisfaction, when, 187 
In what Money Good, | 291 
Where Payment may be pleaded, 
292 
[See Remt.] 
Peace, Surety for, 421, 422 


Peculiars, | See Court of. ] 
Peers, [See Arreft, Nobility, Ontlaw- 
ry, Pardon, Privilege, Trial.] 


Pie. Poder, [Sec Court of Pie- Por- 
ders.] 
enance, 507, 508 
|P enfions, [See Corody.] 
Where Recoverable, 174, 176 


Penſioner from the. Crown unca- 
pable of Being Elected Mem- 
ber Foe Henk FO, 


FY 43 
| Pergory, 411 to414 
tion of, 412,413, 419 
Perpetmities Reſtrain'd, 121,122, 150, 
250, 251 
[See Eftate in Remainder. ] 
Petit Larceny, — 2 5. 
Petit T1 reaſon. [See Treaſon. ] 
Petit Serjeamy. [See Ser jeanty.] 
19, 533 
87, 110, 
524 
Pir acy, 375, 376 
How to be Tried and Puniſhed, 
375, 476 
653 


Phyſicians and Surgeons, 


Pillory 
Piſeory, [Sce Common. | 


Plague, 
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Plague, Page 13, 393 
Pleadinss, 
In Civil Caſes, 585 to 588 


Rules concerning Pleas, 586, 587 | 


In Criminal Cafes, 634,635, 636 


Pleas, Liberty To Hold, [See Liberty.) 
Pledee, 543 
Plenarty, 18, 159, 160, 161 


Uſurpation. ] 


Phogh-Land, 102, 116 
Pluralities, 37, 38, 39 | 
Polygamy, 57, 363 
Pone, 569 
Ponendum Sigillum 4d Exceptionem, | 
570 
Poor 93 to 97 
[See Overſeers of the Poor 1 
— Comitatus, | See Sheriff] 
Poſſe 07t, 117,31 5314 
= betwixt Sei 4 and 


Daſſe 


Charge and Uſe, 365 
Where one may Defend His Pof- 
ſeſſion, _— CT 
WhereP: e Property and Poſſeſſion are 


1 d, 367, 368 


an Argument of 
"7 ht, 1 
Unity of Poſſeſſon, 
P 


oftea, 

Pound Overt and Covert, 
Prerogative, 

In Church Affairs, 


175 
602 
191,192 
17, 18, 21 
18, 26, 153, | 


1555 156, 159, 460 | 


In Parliamentary Affairs, 18, 19, 
46 

19, 20, 
159, 178, 
185, 189, 


In Pro perty and Suits, 
SR TL: EE © 
180, 182, 183, 
192, 210, 213, 
265, 277, 279, 
298, 299, 300, 312, 315, 
326, 559, 589, 602, 605 

[Sce Accountants Protection ] 
As to Grants, 


227, 233 
As to Eſcheats and Forfeitares, 


21 
See King, Forfeitares.] 
Preſcription, 298, 299 
| Incidents to it, 298 


337 
| 


93 313 
DEE" betwixt a "won | | 


| Premiſſes, 


 Premunire, 


214, 216, | 
2875 289, 15 


3 


20, 22, 184, 


Preſcriprion, How to be laid, Page 
298 
What Perſons may Claim by Pre- 
ſcription, 297» 298 
Preſcription, De nos Decimandos 
278, 1797 180 
What cannot be claim'd by Grant, 
or Preſeription, 213, 297 
[See Record. 
What may be Claim'd By . 
or Preſcription, 213 
What if one Claim both by Pre- 
ſcription and Charter, 299 
Preſcription, How Loſt, 298 
Preſumptions, 5997 600 
Preſentation, 32, 154, 155 
Who may not | 2 155 156, 


999 


Who may, or may not, be _ 
ſented, 154 
Preſentation by Husband and 
Wife, = = 
Preſentation Refuſed, 32, 33» 
154» 155 158 
224, 225 
346, 408, 409, 410 
Preſentment, 1365623 
Different from an Indictment, 9 
Of Churchwardens, 
Preſident Lord, | See Court of Privy 
Council.] 
Principal and Intereſt, 


[See Jury.] 
Priſon or Gaol, 75 to 79, 82, 94, 
97, 350, 617 


I see Eſcape, Gaoler.] 
Priſoner, [See Arreſt, Eſcape, Gaoler, 
Impriſoument, Priſon. 
Primess, | 
Pri 11 le 4 x) 


545 


244 
217 


Of the King' s Palace, 18, 407, 
.*. 336 


Of Courts, 40%, 448, 449, 466, 
468, 469, 471, 526, 557» 


570, 576 
[See rare. 
Of Peers, 43» 309,451, 575» 
5763577 
[See Arreſt, Nobility, Trial. | 
Ot an Ambaſſador and His Ser- 
vants, 577 
Of Members of the Houſe of 
Commons, 456 


Prict- 
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Privilege of Members of the Convo- 


cation, Page 501 
Of the Univerſities, 499, 525 to 
528, 539 
Of an Old Corporation by a new 
Name, 110, 299 
When a Privilege ought to be 
pleaded, 519, 526 
Privy Conncil, [See Court of Privy 
Council.] 
Pricy Seal Lord, [ See Court of Privy 
Council, Sal.] 
Pro, 231 
Probate of a Vill, 325 
What may an Executor do, or 
not do before Probate, 276, 
324, 325 
Before whom is a Will to be | 
proved, 325, 326, 501, 502 
Probate of a Nuncupative Will, 
when, 318 
Procedeudo, 570 
Proceedinss i in dei Cauſes, 53 3 to | 
613 
la Criminal Cauſes, 613 to 663 
Proceſs, = 3 
[See I it.] 


Before Indictment, 614, 615, 616 


After Indictment, 616, 617 
Proclamations, 19,458 | 
Procnrations, 27, 30, 156 | ( 
Profaneneſs, 396, 397, 398 
Prohibition, 570 | ( 

Where it lies not to the Spiritual 
8 Court, 499 

roperty, 213, 214 

—— from Uſe, a 
— or . — 

General or Special, 314, 368 

In Poſſeſſion or Acton, 314 

_ [See Poſey 
of ll and Chattels 


How Acquir'd, 315 to 337, 

540 

How Loſt, | 338 

Property in Goods when Bound | 

by Execution, 609 

Prophecies Falſe, 431, 432 

 Proprietate Pr 9 572, 571 | 

Protection, 19, 409, 571 
[See Premunire, Outlawry. | 

Province, what, 2 

Proviſo, 228, 229, 231 | 
- 


| 


1 


Trial by Proviſo, 
r 
W 


Page 571 

219 

may Purchaſe or Convey, 

220 

Purthaſes and Conveyances ought 

to be by Deed in Writing, 

when, 223, 257, 258, 

266, 286, 294 

[See Frand, Mortgage, Notice, 
Revocation, Writing. | 


Purchaſes under a Commiſſion of 

Bankruptcy, 310, 311 

Purgation, 388, 389 

Purlien, 206, 496 

Purpreſture, 213 
Q 


| ww 


| 


59, 91,175, 382, 405, 
| 414, 455, 598 
Nuare Impedit, 154, 155,156,159, 


342, 57 
Onare Incumbrazit, 571 
| Unare Non Admiſit, Ibid. 


Unarent ine, {See Plague. 


Quarter- Seſſions, [See Court of Quar- 
ter Seſſions.] 


21, 22, 154, 341, 342, 639 


/ager, 22, 341, 342 
Eſtate, ; 297 
Minus, 571 
Quo Warranto, Ibid. 
* 
as. 614 


1 * 361, 362 
Rates, [See Conſtable, Church-warden, 
Overſeers of the Poor, Sur- 


__ veyor.| 
 Rebutter, 586 
Recaption, 572 


Receiver of Felons or Stolen Goods, 
375, 385 to 388, 650 
2 Acceſſary. ] 
Recit 


225 
Recognizance 


$1, $2, 288, 289, 


421, 423 

To Acknowledge a Recognizance 
in the Name of Ano 
lony, when, 


381 
Re- 
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izance, Where Good or Void 

— Purchaſers. Page 222, 

7” 280, 201, 288 

Necordare Facias Loquelam, 572 
; [Sce Court, Trial.) 

To take away Records 


or To 


when, i 
What muſt be claim'd 
and not by Grant 


tion, | . * 
Recordo & Proceſſu Mittendis, 
Recovery Common, 249, 250 

How made, 250, 251 
Who may Suffer a Recovery, 251 
Of what Things, 251 
Before whom, 251, 252, 499, 

513, 516, 517 


The Force and Effect of a Reco- | 
252 | 
252, | 


253 | 


very, 3 
How Falſified and Avoided, 
To Acknowledge a Recovery 


the Name of Another, * 1 
| 381 | 


| Years, 


Where the Releaſe of One ſhall 
be a Bar to His Companion, 
88, 265 
Releaſes How to be Conſtrued, 
| 2775 278, 279 
See Acquittance, Confirmation, 
on and Releaſe.] 
Relief, 


Alter Them, Felony, or not, 

381, 447 
by Record, | 
of Preſerip: | 
212 | 
$7* } 


Felony, . 
Reffory, ¶ See Parſonage.] 
Reddendum, 326 
Re- Entry, 140, 141, 187, 188 | 
Re-Extent, 572 
Refuſal of a Clerk, 32, 33, 154, 
88 155, 158 
Refuſal in Trover, [See Action of 
__ Trover| 
Regiſter, 204, 269, 449 
| Regiſtry of Conveyanccs, 143, 253, 
| 259, 260, 604 
Of the Poor, 95 
Regrating, 435, 436 | 
Rejornder, | 0 580 
Relation, 235, 263, 311 
Releaſe, 275, 276 
Who may make Releaſes, or take 
Them, 276, 324 
What Things may, or may not, 
be Releas d, 276, 277 | 


131 | 


Religion, Offenccs againſt. Page 395 
| to 406 
Remainder, See Fftate in Remainder.] 


Remedies without Suit, 528 to 531 
Remitter, 528 
Rent, 183 
Several Sorts of Rents, 184, 185 
Seiſin of Rent, 185, 239 
When Due, 186, 187 
Payment of Rent to Heir or Exe- 
cutor, 185 
Where the Tenant may Retain 

itz 186, 187 
Where to be paid, 187 

Acceptance of Rent after Condi- 
tion Broken, or of an Aſſignee 
of the Leaſe, 187, 188 


It may be Referv'd out of a Bar- 


[See Acceptance, Apportionment, 
Demand, Denial, Eæriuguiſb- 
men, Tender, Diſtreſs.) | 
Repairs of Churches, ¶ See Church- 
wardens.) 5 

Of Highways and Bridges, [Sce 
Highways, Bridges, Surveyor.) 
Replecin, [See Action on Replecin.] 


Replication, 586 
| Reprieve, 662 
Reputation, 17, 43, 44 


[Sce Action on the Caſe, Libel. 


— 


| Requeſt, | . 290 
| [ Sce Demand, Notice.] 
| Reſcons, 191, 192, 572 
| Where Reſcous of a Priſoner, 
ſhall excuſe a Sheriff, 77 
| Upon Treaſon, Felony, or 'Tref- 
pas, 351 
Reſcous of a Priſoner in a Court 
of Juſtiee, 407, 408 
| 8 ; 226 
| Refidernce, 7, 38, 40, 27 
| . [Sce Curate.] een 
Ke ſig nat ion, 26, 27, 29, 39 + 
Corrupt, 113, 204 
Yyyy Re- 
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Reſpondeat Snperior, Page 76, 77, 


$3, 85, 203, 204, 206 | 


Reſtitution, 
Reftitutions Temporaling, 
Retraxit, 583 
Return of Writs, 70, 71, 206, 560 
[ See Franchiſes.] 
2 Habe nd, 57 
Recerſal, [See Fndgment, larry 
Reverſion, [Ste Eſtate in Reverſron.] | 
Revocation and New Declaration, 286 
When Void Againſt a Purch: aſer, 


649, 662 
572 


222 
Ok a written Teſtament, 317, | 
| 318 | 
Riding Arm d, 430 
Rig lit, 115 
Writs of Right, Patent, Cloſe, of 
Acdeoceſon, Dower, 572,573 
Riot 428, 429 
Where High Treaſon, 428 
Where Felony, 349, 430 


Rioters, How Convicted and Pu- 
niſhed, 
Corporations, How Puniſhable for 

a Riot, | 
Robbery on the Highway, 
Hundred, where Chargeable for a 
Robbery, [See Hundred, Mit- 


neſs.) 


| Bailiff or other Accountant Rob- | 
bed of His Maſter's Money, 57 
Reward for Diſcovering Robbers 


and Houſe-Breakers, 373, 375 | 
| Rome, [See Papiſts.| 
Rot, 428 
S. 

Acrament Reviling, 397 
Not Receiving, 402 
Sale of Goods. 316, 317 

[See Fairs, Market.] 
Sanctuary, 614, 634 

Satt faction, 187, 290, 291 

[See Accord. 5 

Scandalum Maguutun, 43, 44, 573 | 
Schoolmaſter, 495 | 
Scire Facias, 573, 610 
Scot aud, 2, 346, 458 
Se Dee udendo 360, 361,651, 656 
Sen, I, 474 
al Great, 3433 475, 499 


429 | Scroants, 


428 | 
369, 370 


Seal Prize y, Page 343, 457 
[ See Sen Manual, Signet Pri- 
. 
Sal of the King's Bench, 
Common Pleas, 
Exchequer, 
Dutchy Court, 235, 514 
Of the Bank or South Sea Com- 
P. ny, 38 25 383 3 


Sealing, where Neceſſary, or not, in a 

* Deed or Inſtrument, 234, 235, 

2945 313 

What if the Seal is Broken off, 

| 234, 259 

Seamen, 43, 46, 47, 318, 384, 416 

Sate in Churches, | See Charch-war- 
den.] 

Scud Deliverance, 

Secretaries of State, 

Seifan, 


$53, $72 
457 458, 614 
117,123, J 24, 236, 2375 
| 239, 313, 314 

Serjeant at Law, 448 
Serjeanty Grand and Petit, 182, 183 
51 525 535 34 
What a Maſter may do Againſt 
Others in Reſpect of his _ 
vant, | 
| How a Maſter may be 3 1 


| for the Act of His Servant, 555 


56, 57 
Breach of Truſt in a Servant, Fe- 
lony, 365, 366 


Servant robb'd of his Maſter's 


Money, 57, 543, 598 
[Sec Hundred, Robbery. * 


Wages of Servants, 53 
Services, 131, 132, 133 
What Services cannot be loſt by 
Statutes of Limitation, 557 
| Where Scrvices may be multiplied 
dy Alienation of Part of the 
| Demeſnes, — 1 
[ See Demeſwes, Tennre. 7 
Seſſioms, ¶ See Qyarter-S: Hon. 
Sideſmen, 91 


[See Church warden.] 

Sher . 3, 69, 70 
His Judicial and Minifterial Pow- 

er, 70 to 76, 483, 552 
Whether He may Enter a Liber- 

ty, 206 

His Duty upon Replevins, [Sce 
Action upon Repleviu. 


— 


F, 
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Sheriff, Obiigations to him, where void, 
Page 292 


Where he may, or may not, Break | 
open Doors, [| Sce Houſe, Off | 


cer, 
His Fees, 174. 609 
Dude r- Sheriſt, 73.74 
Ships, 
[See Burning, Piracy.) 


Sni ficapit, 573 
157, 158, 159, 160 


S$Siony, 
[See Parſon, Patron.) 
Sizn Mannal, 
Signet Privy, 
Signing, where Neceſſary, or not, 234, 


294, 317 | 
What ſhall be ſaid to be Signing 
in a Will, — 

> "i 153| 


Sn. 
Sodomy, [See Buggery.] 
diert, 


Sout h- Sea Bondi, [See Faker 


Spoliation, 573 | 


Stamps, [ See Forg ery 4 


| Statute LS — Kaple, See E-| 


ftate By Statute, Cc. 
Statutes, 
Rules Concerning Them, 


Sratutes of Feofails, | See Feofails.) 
Statutes Explained. 
Hl. 3. 


9 H. 3. ch. 29. Or * Charta, | 
ch. 29, Of the Liberty of the | 


Subject, 614,615 


9 FH. 3. ch. 36. Concerning Mort- | 


main, „„ 
20 H. 3. ch. 4. Of Approvement 
of Common, 198 
52 H. 3. ch. 4. Of Unreaſonable 


Diſtreſſes, 192 


Ed. 1. 


3 Ed. i. ch. 4. Of Wreck, 


214 


? £2 5.ad. 03. Of Pais For & 


Dare, 633 
3 Ed. 1. ch. 15. Of Bail, 618,619, 
4 621 


46, 47, 349, 375, 376, 382, 383 


343» 457> 598 | 
343, 457 


183 


45 10 48, 318, 342, 343, 
346, 348, 577 | 


7,8, 18, 19 
8. 9, 
394, 436, 541, 625 


4 
nr 


6 Ed. 1. ch. g. Of Appeals, Page 
628, 629 

7 Ed. 1. Concerning Mortmain, 
301, 302 

13 Ed. 1. ch. 3. Of Hue and Cry, 
3705371, 372 


13 Ed. 1. ch. 3 2. Concerning 
Mort main, 302 
13 Ed. 1. ch. 2 Of Uſurpations 
of Advowſ 156, 157, 160, 
IG1 

13 Ed. 1. ch. 18. Of the Elegit, 
3 * 607, 608 

13 Ed. 1. ch. 46. Of Approvement 
of Com 198 


mon, 
18 Ed. 1. ch. 1. Onia Emptores 


Terrarum, 182, 225 
28 Ed. 1. ch. 5. Of the Marſhal- 


fea, 512 


33 Ed. 1. Of Challenges for the 
King, | 642 


: Ed. 2. Stat. 2. Of Prifon-Break- 
Crs, T6 359 


17 E 2. ch. 9 and 10. De Pre- 
_ rogatiod Regis, 14, 15 


Ed. 3. 


25 Ed. 3. Stat.5. ch. 2. Of High 


Treaton and Petit Treaſon, 


341 to 345, 347 
31 Ed. 3. ch. 11. Of Adminiſtra- 


tion and Adminiſtrator, 331, 


332 
Rich. 2. 


2 Rich. 2. chap. 5. De Scandaii; 


Magnatum, 43, 44 
13 Rich. 2. Stat. 1. ch. 2. Or hs 


1 of the Court of 


Chivalry, 472, 473 
15 Rich. 2. chap. 2. Of Forcible 
Entry, 426, 427 


15 Rich. 2. chap. 3. Of the Juriſ- 


diction of the Andes, 474 


16 Rich. 2. ch. 5. Of Premunire, 


408 
KK 5. 


' 1 H.5. ch. 5. Of Additions, 624 


H. 6. 
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H. 6. 


8 H. 6. ch. 9. Of Forcible Entry, | 


Page 427 


8 H. 6. chap. 12. Of Imbezilling 
Records, 381 
23 H. 6. ch. 10. Of Bail, 


H. 7. 


3 H. 7. ch. 1. Of Towns to be 
Amerced for Eſcape of Mur- | 
_ -m_ 355 | 


3 H. 7. ch. 2. For Carrying away 


of Women Againſt Their Wills, | 


| 362, 385 
3 H. 7.ch.14. Of Felony Againſt 


the King and his Counſcllors, | 


245, 248 | 
19 H. 7. ch. 7. Of By-Laws by 
Corporations, 1412 
II. 8. 


12 H. 8. chap. 5. Of Probates and 
_ Adminiſtration, 332, 333 


21 H. 8. ch. 7. Of Servants Im- 
bezilling Their Maſter's Goods, 
365, 366 | 
Of Reſtitution | 
1 |. 
Mortmain, | 
302, 303 
252, | 


21 H. 8. ch. 11. 
of Stol'n Goods, 
23 H. 8. ch. 10. Of 


27 H.$. ch. 10. Of Uſes, 
1756, 257 
27 H. 8. ch. 10. Sci. 6. Gc. Of 


Jointures, 125 


620 


27 H. 8. ch. 16. For Inrollment 


of Bargains and Sales, 259, 


27 H. 8. ch. 20. Of Tithes, 172 
27 H. 8. ch. 28. Concerning the 
ſmaller Abbeys, Oc. 180 


28 HL. 8. ch. 5. Of Apprentices, | 
| FI | 


Lands fown and the Incumbent 
Dead, | + 
4 


— 


56s Ed. 6. chap. 4. 


28 H. 8. ch. 15. Of a Court by 
Com miſſion, Page 476 
31 H. 8. ch. 13. Of Abbey- Lands 
Diſcharged of Tithes, 179, 180 
32 H. S. ch. 1. Concerning Wills. 


. 563, 294 
32 H. S. ch. 2. Of Limitation ot 
Writs, 557 


32 H. 8. ch. 7. For Payment of 
Tithes and Offerings, 172, 173 
32 H. 8. ch. 9. Of Maintenance, 
418, 419 

32 H. 8. ch. 28. Of Leaſes made 
by Tenant in Tail, Husband 
and Wife, and Eccleſiaſtical 
Perſons, 267 to 270 
32 H.8. ch. 33. Concerning Dii- 
ſeiſin to prevent Deſcents, 219 


32 H. S. ch. 36. Concerning Fines, 


3 
33 H. 8. ch. 20. Of A of 
High Treaſon, 661 
34 H. 8. ch. 5. Of Wills, 294 
37 H. 8. ch. 17. Concerning Doc- 


tors of the Civil Law. 498 
Aar. 

i Mar. Parl. 1. ch. 9. Of She- 

riffs, 173 


10G 2 Ph. & Mar. ch. 10. Of 
Trials for Treaſon, 640, 645 


16 2 Ph. & Mar. ch. 11. Of 


Counterfeiting and impairing 
the Coin, 645 


16 2 Ph. & Mar. ch. 13. Of 


Bailment of Priſoners, 647 

2 3 Ph. & Mar. ch. 10. Of 
the Examination of Priſoners, 
id. 


Ed. 6. 


2 & 3 Ed. 6. ch. 13. For Pay- 
ment of Tithes, 164, 165, 173, 
174 
Againſt 
Quarrelling and Fighting in 
Churches and Church-yards, 


424, 425 
5 Ed. 6. ch. 11. Of Outlawry in 
High 'Treaſon, 659 
E 
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18 Elis. ch. 5. 
for 


- & 6 Ed. 6. ch. 10 Of Fore- 
12 Ingroſſers, Regrators, 
Page 433, 43% 435 


Elia. 


8. ch. 2. Of Abſence from 
; — Church, 403 


1 Eliz. ch. 19. Of Leaſes and] 


Aſſurances of Biſhops Lands, 
270, 271, 272 
Subornation of Perjury, 


| | | >» 415, 
5 Eliz. ch. 14. Of Forgery 2 


4133 


5 Eliz. ch. 23. Of Excommunt | 


tion,  _ $0g, 510 
3 Er. ch. 5. Of Fraudulent 
Deeds to Deceive Creditors and 


2211 


ot 
3 Eis. el 7. Of Bankrupts, | 


08, 309, 311 
| Elia. ch. 10. | Fraudule nt 
"Ro to Defeat Remedy For 


Dilapidations, 38, 270, 271, 272 


14 Eliz. ch. 8. Of Fraudulent! 


Recoveries 5 
14 Elis. ch. 11. Of Grants and 
Leaſes by Spiritual Perſons, 
6.15, 16, 5 271, 272 


631 


8 Elia. ch. 7. Concerning Pur- | 
3 of Cler-| 


8 | 389 
18 Elis. ch. 11. Of Leaſes of 
Spiritual Promotions, 272 


23 Elis. ch. 1. Of Abſence from | 


the Eftabliſh'd Church, 403 
27 Eliz. ch. 4 Of Fraudulent 
Deeds to Deceive Purchaſers, 


221, 222 | 


27 Elis. ch. 8. For Redreſs of | 


. © 3.18 

7 Eliz. ch. 33. Of an Action 
7 et « dicndbad the « Rob- 

bery, ... ow 
29 Eliz. ch. 2. Ot Errors in Re- 
cords of Attainders in High 
Treaſon, 661 


414 


* 


31 Elis. ch. 6. Of Simony, Page 


157, 401 
31 Eliz. ch. 7. Of Cottages and 
Inmates, 444, 445 


Fac. 1. 


1 Fac. 1. ch. 8. Of Stabbing, 357 
I 


ac. 1. ch. 11. Concerning -— 
| 'Þ 3 
I . 12. Of Witcheraft, 
380 
1 Fac. 1. ch. 15. Of Bankrupts, 
| 303, 309, 311 
21 Fac. 1. ch. 4. Of Informers 
Penal Statutes, 555, 556 
21 Fac 1. chap. 16. Limita- 


355, 646 


Cr. 2. 


12 Car. 2. ch. 24. Of Guardians, 


68, 69 
13 Car. 2. ch. 2. Of Bail upon 
Arreſts in Civil Actions, 581 
17 Car. 2. ch. 2. Of Avowries for 
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25 Car. 2. ch. 2. Of Officers Ci- 


vil and Military, 402 
29 Car. 2. ch. 3. For Prevention 
of Frauds and Perjuries, 222, 

266, 286, 294, 316, 317, 437 
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2 IV. & M. ch. 5. Of Diſtreſſes for 
Rent, 


"7" 
4G5W.&6 M.ch.s. of Diſtref 


for Rent, 192, 194 


869 V. GM ch. 10. Of Actions 


of Covenants, 
48 5 Ann. chap. 16. C 10, 11: 
12, 262, 559 
8 Ann. ch. 17. For the Better Se- 
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_ Geo. 1. 
1 Geo. 1. ch. 11. Of Travelling 
Waggons, (5c. Page 109 
1 Geo. 1. ch. 5 2. Of Surveyors of 
Highways, 00 
1 Geo. 1. ch. 57, For Regulating 
Hackney Coaches, &c. 101 


3 Geo. 1. ch. 12, Of Bankrupts, 31 2 


5 Geo. 1. ch. 8. Of Parents or Huſ- 
bands leaving Wife or Children 
on the Pariſh, 96 


5 Geo. 1. ch. 12. Of Waggons tra- 
101 


5 Geo. 1. chop. 24. Of Bankrupts, 


velling for Hire, 


310, 411 

7 Geo. 1. ch. 21. For a Bankrupt's 
Diſcharge, 312 
Steward of a Leet, 484 


Of a Court-Baron, 135, 487, 488, 


| 489 

Under Steward in a Court-Baron, 

DEE 489 

Strays, [See Eftrays. ] 

Strangers, who, 245 | 

[See Fines] 2 

| Subjette, 22, 23 

[See Alien, Denigation, Natu- 

rali zation.] 
Subpa na, 81, 460, 463, 471, 574 


Succeſſor, 


The Word where Neceſlary, or | T, 


not, to take a Fee-fimple, 111, 
119, 182 
Goods and Chattels cannot go in 
Succeſſion, when, 20, 111, 128, 
149, 289 

[See Eftate in Fee- ſimple.] 
Suggeſtion, 


Superſcdeas, 574 
| Supremacy, Oath of, Requir'd, 66, | 
 _ 402,410,639 
[See Allezrance. } 8 
Supplicapit, 57 


4 
Surety, [See Good Behaviour, Peace.) 
Surzeons, [See Phyſicians. 


Sarrebutter, 586 
Surrejoinder, 586 
Surrender, 


At Common Lat, 284, 285, 286 | 
Where a Term ſhall Drown by a | 


175, $70, $71 


| Teſtament, 


Of Copybold Eſtates, Page 135, 
136 
Surrender out of Court, where 
Good with, or without Cuſtom, 
135, 136, 488, 48 
Surrender, Whether 1133 n : "6 
Surct yor of the Highways and Bridges, 
97 to 107 
Who are to work on the High- 
ways, and How, 102 
Who muſt Repair Bridges, 103, 
104, 105 
His Duty to Gather Rates for 
mending Highways and Bridges, 
10 
Muſt paſs His Accounts, *. | 
Survivorſhip, where, or where not, 


144, 145, 147, 148, 149 
Suſpenſion, 5 


| 


— 5 


510 


T. 


| [ Ales, 419, 591, 642 
| [See Fury.) 
 Temporalties of Biſhops, 18, 26, 27, 
155, 159, 572 
| Tenant, 5957, 264 
[See Eſtate, Ge.) 
Tender of Rent, 1:39, 192 
For Damage-Feaſant. 192 
Of Mozey, 141, 142 
[See Time.] 5 
enement, 116, 141 
Tenendum, 225, 226 
Tenths, | 36 
Tenure, 181 
In Capite,  Jbid. 
In Socage, [See Socage.] 
Ter N, | | 128 


Terminus Anuorum and Tempus 

| Annorum Different, 128 
Term Time, or the Terms, 450 
3 
317, 
318 
Who may, or may not, make a 
Teſtament, 318, 319 
Extraordinary Conſtructions al- 
lowd in Deviſes and Teſta- 
ments, 118, 119, 120, 


231, 232 
[See Deviſe.] 


Written or Nuncupative, 


Surrender, or not, 285 


Teſta- 
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Teſtament, How Void, Page 330 
[See Executor, Revocation. ] 
Teftatum, 574 
Theft, [See Larceny, Robbery.) 
Theftbote, 411 
Tiue Reaſonable, 129 
Time, where no Time or Place is Li- 
mited, What, 289, 290, 
291 
Tit hes, | 161, 162 | 
To whom Due, 162, 163 | 
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How Tithes may de Recovered, 


172 to 176 


To what Publick Payments _ 


ject, 
Who may be Diſcharged of « 
Payment of Tithes, 176 to 181 


[cee Modas, Preſeription.] 
Tithings, 3 
Titbingman, 8, 85, 87 
Title, 31, 116 

- Tak, - 209, 210, 438 
- alt, 574 


Torn, [Sce Court of the Torn.] 
Town, 


To be Amerced for the Efevc 5 


of a Murderer, 355 
Traverſe, 482, 586 | 
[See Pleading.) 
Of an Office, 459, 460 | 
Tranſportation, 381, 440, 650, 651, 
653, 662 | 
Treaſon High, 341, 342 
Who may commit High Treaſon, | 
341, 342 | 
It may be Committed by Com- 
paſſing and Imagining the Death | 
of the King, — and off 
Their Eldeſt Son and Heir, 


341, 342 | 


By Violating the King's Wife, the | 
Kings Eldeſt Daughter un- 
married, or the Wife of the | 
King's Eldeſt Son and Heir, 


342 
By Levvi ing War againſt the King, 


342343 
By Adhering to the King's Ene- 


8 
By Counterfeiting the Great 
Seal, Privy Seal, Sign Manual, 

4 


Of what Things Due, [See At- | 


Treaſon Petit, 
ou wre-Troce, 


Treſpaſs, 


343 | 


Privy Signet, or the King's Mo- 


ney. Page 343» 344 
By killing the Lord Chancellor, 


Lord Treaſurer, or a Judge, c. 
being in their Places doing 
Their Offices, 344 
Concerning the Coin, 344, 345 
Concerning the Pope, Popiſh 
Prieſts, r 345 
Concerning the Proteſtant Suc- 
ceſſion, 346 
By Soldiers, 346 
To let Traytors out of Priſon, 
. 
[See Indifiment, Judgment, 
Forfeiture, Overt- Act. 


346, 347 
213 
Treaſurer Lord, 344, 469 
Treaſurer of the County- Stock, 83, 84 
For Bridges, 135 


574 


Sec Aion in Trefpaſs.] 


Trial what, and Its ſeveral Kind: in 


Civil Caſes, 388 to 602 
here to be had in Civil or Crimi- 
6 nal Cauſes, 50, 69, 458, 


473, 474, 475, 476, 477, 


| J, $56, 557, 640, 641 


Of Peers 4358, 459, 639, 640 
By the Country, 641 to 648 
[See Medietas Lingus. 


| Trover and Converſion, [See Alion of 


Trover, Bailment.] 


145, 147, 237, 254 to 258, 
365, 366, 463 


Truft, 


[See Authority, Lie. 
Tur bag, Sde Common.) 
V. 
\ I ee n 574 
Venire Facias, Ibid. 
Feutre Inſpiciendo, Ibid. 
FVerditt, 601 
General or Special, id. 
Privy or Publick, id. 


Whether to be Given of Neceſſity, 
601,648 
602,604 

Ferge, 


When to be ſet afide, 


Unity of Poſſeſſion, 
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Fas ge, [S2e Coroner. ] 
Veſtries, Page 90 
Vi Laica Removendid, 574 
Vicar, 2 
His Freehold, 
[See Leaſe, Parſon, 7 Mg 
Vicarage, 40, 41, 156 
| [See Parſouage. 
Village, 4, 50 
Viſitor, 18, 28, 110, 113, 156, 
183,460 
Umpirage, 532 


Under-Sheriff, [See Sherif. | 
Under-Steward, [ See Steward.}] 
Union of Churches, [See Church.] 


Univerſities, [See Courts of the Uni- 
verſities, Privilege.) 
Voucher and V ouchee, 


250, 251 


ec, 254 to 257 


May be raiſed upon Fine — Re- 


covery, 511 


On a Bargain and Sale of Land, 
To whom, ." ©: V6, 236 
Where No Uſe is Declar'd, —_ 


254, 2 
What Things Neceſſary to 


Execution of an Uſe, 256 5 
What Uſes Need no Execution by | 


the 27 H. 8. ch. 10. 257, 258 


Uſes Charitable mif-employ d, 97, 


106, 113 


[See Cycenant to Stand Triſea 
to Uſes, Indentures to Land 


Uſes, Gc.] | 
[/urpation of an Advowien, 159, 160, 
161] 
Of Franchiſes, 215, 312, 313 
un Exceſſive, 293 
What Lawful, 432,433] | 
WI. of Servants, 53s 54 
Of Seamen, 47, 539 
Vager of Law, 589 
See Trial. * 
Waif's, 213 
IWaved, 578 
Wales, 1 211, 319,477, 513, 570, 
580, 608, 641 
 Wardſhip, 131 


4 


307, 399] 


Page 74, 75, $1, 86, 350, 
575, 614, * 
Warrant to Confeſs Judgment, 
IWarranty of Lands, 226, — 
Of Chattels, 539 
Wa,” 208 
e, to 308 
[See Action of Wals p 
Watch and Ward, 371, 372 
Way, 97, 201 
[See Highway, Surveyor, Oc. ] 
— WM and Meaſures, 436, 437,438 
Fe, 
Cannot Contract without * 
Conſent of Her Husband, How, 


59, 3 20 


Wife cannot bring Actions with- 


- out Her Husband, 61 
ions cannot be inſt 
her without 22 
[See Appeal, Bankrupt, Dower, 
Husband and Mie, Women. ] 
Wills, [See Deniſe, Teſtament.) 


Warrant, 


IWitchcraft, 80, 38 R 

 Withernam, a 94 396 

6 | Witneſs, who may be, or not, 598, 
643, 644 
Where i in his own Cauſe, 97, 106, 


107, 372, 


5 208, 3973 398, 399, 439, 442, : 
| 5 597. 56 6 
| Where ewe Wihnaths 0p — 4 
5 402, 439, 589, 645, 6 
Witneſſes are to be bound © —— 
Evidence in Felony, 492, 617, 
6 
Who may be a 2 fo the 
King, 3, 644 
Witnefles upon Oath 010 for 
a Criminal, 644, 646 
What if a Witneſs is unable to 
Travel, J, 599 


See Teide, Per 
Wi, god, where Diſchorged of 4 'ithes, 


[See Preſcription. an, 
Deſtruction of, 442 


Nomen, 12, 42, 52, 123, 124, 220, 
241, 243, 244, 245, 


319, 322, 324, 8 
{See Adminiſtration, Bail, 25 
renant to ſtand ſeized to 


Uſes, 
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IWords, Chiding in the Church, Page 
424, 425 


[See Aion on the Caſe, Scan- 


dalum Magnatum. | 
213, 214, 474, 475 
560, 561 
| [See Apbhabetical Catalogue of 
Writs. | 
IWriting, Where Neceſſary, or not, 58, 
68, 222, 266, 286, 294, 316, 


IWreck, 
Writ, 


317, 537, 538| 


c 
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What Writings are, or are not 


Evidence, Page 595, 596 
[See Evidence] 1 
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88 116 
Tear and a Day, 212, 214, 

352, 355 57375629 636 
Tear, Day, and Maſte, : 21, 133, 655 
Teoman, 45 


Tork, 143, 258, 319 
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Eports of Caſes adjudged in the Court of Ki 's Bench, from 
Re Thirty-third Year of King Charles 2 to the 


Nh Yo Year 2 King William the Third; with ſome Arguments in 


Special Caſes. By Robert Skinner, late of the Inner Tem , Ef, 
Publiſhed by his Son Mathews Skinner, Scheint at Lav Prics 


1 J. 105. 
Maxims of Equity, Collected from, and proved by Caſes out of 
Court of . 


the Books of the beſt Authority, in the Hi 

To which is added the Caſe of the Earl Coventry, concerning 
the defective Execution of Powers. Lately adjudged in the 
Court of Cp. By Richard Francis 1 the Middle Temple, 


„ 75.6 
und adjudged in the High Court of Pub- 
. of Thomas Vernon, late of the Mid. 
dle Temple, Eſq; By Order of the High Court of Chancery. In 
Two Volumes. 

A Law Dictionary: Or the Interpreter of Words and Terms, uſed 
either in the Common or Statute Laws of Great Britain, and in 
jocular Cuſtoms ; Firſt publiſhed by the Learned Dr. 
Cowell, and in this Edition very much augmented and improved, 
by the Addition of many Thouſand Words, found in our Hiſtories, 
Antiquities, Cartularies, Rolls, Regiſters, and other Manuf — 
Records ; with an Appendix containing two Tables ; One of the 
antient Names of Places in Great Britain, and the Other of the 
antient Surnames; Both of them very neceſſary, for the Uſe of all 
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Charitable Addreſs to all who are of the Communion of the 
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De Religionis Chriſtianz Fundamentalibus, & eorundem uſu Diſ- 
quiſitio Brevis ; cum Appendice, In qua ex Principiis in hac Diſ- 
quiſitione poſitis vel ſuggeſtis, ad tres maximi momenti Qnæſtiones 
reſpondetur; quarum Determinatio Communioni inter diverſas Ec- 
eleſias reſtituendæ multum conducere videtur. Price 6 d. 
Theſe Two by bis Grace the Lord Archbiſhop of 'Tuam. 
A View of the ancient and State of the Churches of 
Door, Home Lacy and Hempſted ; Endowed by the Right Honour- 
able Jobn Lord Viſcount Scadamore; with ſome Memoirs of that 
ppendix of Records and Letters relating 
to the ſame Subject. By Matthew Gibſon, M. A. Rector of Door. 


A compendious View of the Religion of Nature delineated, with 
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An Explanation of the Principles of the Chriſtian Religion, and 
the Truth and Reaſonableneſs of them, ſhewed in ſhort Diſcourſes 


on the Church Catechiſm. By R. Davies, M. A. Rector of yy 
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